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: [Docket No 27055. Amendrnent No. 61—94 3
6329, 65-37, 121-237, and. 135—48 Docket :
“ Nos: 24T06; 26283, 26872]

" RIN 2120-AE43 -

Alcohol Misuse Prevention Program
for Personnel Engaged in Specnf'ed

" Aviation Activities

7 . AGENCY: Federal Aviation
Adininistration (FAA}, DOT

‘ ACTION Final rule.

“by calling (202} 267-3484. Requests
- must include the notlce number of th:s
- final rule. .-

4 mailing list for future Tulemaking

- Advisory Circular 11-2A; Notice’ of -
-Proposed Rulémaking Distribution -

. published a notice of proposed”
rulemaking [NPRM) inwhich it o
-proposed 1o Tequire air carriersto. | .

.SUMMAHY. This final rule presmbes
regulations estabhshmg the aviation .
. industry alcohol misuse prevention - -

el program, It includes reqmrements for an-

" aleohol testing program for air carrier

-employees who- ‘perform safety-sensitive .

~duties, in implementation of the FAA- .
.. related provisions of the Omnibus -

L Transportation Employee Testing Act of

- 1991, which was enacted on October 28
1991. Employees who perform safety- -
. - sensitive duties directly or-by contract
- for aviation employers that holda -

.. certificate issued under certain FAA .
- regulations, operators as defined in the :

-regulations, or air traffic control: -

;. facilities not operated by the FAA or the &
" U.S. military must be subject to'an. FAA- v
* regulations propesed in the NPRM. The
-FAA-specific sections of each of these
' bearings were recorded’ by a court -

- mandated alcohol misuse prevention -
.~ program {AMPP). This final rule .
-'requires alcohol testing of these

“employees, proscribes certain alcohol-
related conduct, and establishes . -
specified consequences for engaging in

. alcohol misuse. Employers must

. provide written materials to covered

- employees explaining the prograrm and’ -

educating employees about the dangers -

. of alcohol misuse. Employers must also -
submit reports to the FAA on the results
" of the program, This'rule is intended to -

_ensure that: pubhc safety is maintained

by preventing alcohol misuse by safety-_ ,

sensitive aviation employees.

. DATESt Thisrule is effective on March

© 17, 1994,
FOR FURTHER INFORMATION CONTACT
Office of Aviation Medicinég, Drug
Abatement Division {AAM-800),
- Federal Aviation Administration, 400
7th Street, SW., Washmgton DC 20590
telephone (202) 3666710, -

. SUPPLEMENTARY INFORMATION:
. Availability of Final Rule.
" * Any pérson may obtain acopy of this-

final rule by submitting & request to the -

Fedeéral Aviation Adniinistration, Office '
of Public Affairs, Attn: Public Inquiry’

1_ ‘ Center (APA-230); 800 Independence

v x‘mérf

—— . institute alcohol misuse preventlon
+',  programs. similar to the antidrug-

' 59458). The NPRM was pubhshed 85 -

* exception of the NPRM published by the

- Administration, the' rulemakmgs were
. initiated under the provisions of the -

B Title V).

‘been placed in the docket. The
_rule. .
.Current Lawa- and Regulatmns

- girrrently restrict the consumption of
~alcohol by some aviation, _employees.

“operation of a common carrier while

. influence. 18 U.S.C. 343{1).
- 'alcohol misuse are supplemented but. '

. under-the FAA's rules, no person may
“act or attempt to act as a Crewrneinber .

. while having 0,04 percent by welght or
“more of alcohal in the blood. (14 CFR -

91.17(a).), In'hmlted'cucumstances, the.
FAA's reguldtions reghire crewmembers.
- to-submit to alcohol tests requested by
. State orlocal law enforcement officers
and, upon request, to furnish the results
..+ of such testsito the: Admlmstrator (14
" CFR91.17(c).) Refusal to take a, properly
authorized law enforcement alcohol test
or to furnish the Tesults can result in the
denial, revacation, or suspension of an
_airman certificate issued under part 61
or 63. {14.CFRB1. 16 and 63.12a.)
" Holders of or-applicants for medical’

- -certificates issued wndert4 CFR part 67
"are subject to additional regulations
regarding alcohol e, First, a diagnosis .-

. - of alcoholism is a disqualifying factor .. -

- for a medical certificate: A diagriosed .
.+ -alcoholic must be evaluated by the: >
.. Federal Air Surgeon and: meetcertain = -
recovery, criteria priortoreceivinga. .
. medical ceruﬁc:ate However, to.
facilitate tecovery and to prevent the
- unnecessary lossof skilled employees, a
program established by the FAA, the.
girline industry, and the pilots’ unions
. hag enebled hindreds of alcoholic pilots
to safely return to duty. The program-
combines confrontatlon. therapy, and
stringently monitoréd aftercare. -
Part 67 also provides that any
individual who applies for a medical -
* - certificate must permit access by the -
- * Administrator to information in the
- National Driver Register conceining -
drug- and alcohol-related driving L
" ‘offenses: {14 CFR 67.3. Y Han individual
* has had two or moré such offenses

- Avenue, SW Washmgton, DC 20591 or

Persons’ mterested in bemg placed on .

actions should request a copy of

System, which descnbes‘the apphcatmn
procedures. : S

Backgmlmd A : -
On December- 15, 1992 the FAA &

programs already in‘place (57- FR

part of a coordinated effort by the Office
of the Secretary of Transportauon ©sT)
and four other DOT. agencies to address
the issue of alcohol misusein the -
transportation industries.-With the

‘Research and Special Programs

Omnibus Transportation Employee.
Testing Act. of "1991 [Pub L. 102—143

In con]u.nctmn_ thh OST and the
other BOT agencies; the FAA, held a’
series of public heanngs on the

reporter and the transcripts of the
hearings with copies of any material.
submitted to the hearing panel have

- the rule, the FAA may suspend or

. revake'a part 61 airman certificate held *
by the individual or dény the
individual’s application for such
certificate. (14 CFR 61.15.)-

_.Dlscusswn of Comments and- FmaT Rule

testimony and written materjals were
considered in development ef this ﬁnal

' The Common Preamble” o

:*._ Acommon preamble 0. all of the . _

- telated NPRMS proposing | alcohol RS
testing rules was published on .

December 15, 1942 (57 FR 59382 et.

- seq.). This common preamble contained

" a thorough discussion of the comments
submitted to the DOT advance notice of
‘proposed rulemaking (ANPRM]-
pubhshed on November 2, 1989, and an .
overview of the general issues related to
alcohol use in the transportation '
industries. A similar introductory
discussion is found in the common
preanible to this final rule and the fina!

- alcoho! misuse prevention rules
pubhshed by the other affected DUT

_ agencies.elsewhere in today's Federal -

" - Register. The common preamble‘also

responds to comments submitted to the

various DOT agency dockgts that raise

multlmodal aspects of the {ina’ rules or

A vanety oflaws.and regulatlons

Federal criminal law prohxblts any
person from’ operatmg or dlrectmg the

under the influence of alcohol. 18
1.S.C. 342. A blood alcohol level of .10
percent is considered presumptwe
evidence that the person is under the

-The FAA’s regulatlons concerning
riot changed by this rule. ‘Currently, -
of a civil aircraft within 8 hours:after -

consuming any: alcoholic beverage, .
while under the influence of alcohol, or

- within 3 years after the effective dateof -
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 the Act, This comman preamble is

incorporated into this final rule

‘referanca Bécause the majority of the ey
- separate company policy, anumber of -

issues raised in comments were
addressed in the common preamble, the
FAA views ¢commients addressed to

other DOT agericies as part of its docket; .

even though copies of those comments

are not physically-stored with the other

comments. Interested persons can

* request access'to those comments .
through the FAA docket. Any aspects ¢ of g

thie final rule that are not discussed .
below ar _addressed in the common
preambIe

Alcokiol Misuse Preventmn ngram
{AMFFP}

' The essential provasnons of the AMPP E
proposed by the FAA in the NPRM have -
remained largely unchanged in this final

rule. The Tule uses three primary tools

- for reducing the threat 'of alcohol nususe

~.in aviation. First, by amending parts 65, -

121, and 135, the rule préhibits certain

alcohol-related coniduct by employees
performing, safety-sensmve duties. ~
Second, under the provisions of new .

appendix J to part 121, such employses .- -

must be subject to pre-employment,
random, post-accident, reasonable

‘suspicion; return to duty, and follow-up

alcohiol testing. This testing is federally-
mandated but will be administered by

_ . the affected employers Third, in " -
. accordance with requirements ini ;
- appendix ], employess subject to the ..

. rule'must be provided with matenals

s

des:gned to educate them about the

-provisions of the rule and the

consequences of engagzng in alcohol
misuse.

_Cther Requxrements Im posed by

Employers, Requirement faor Notice .

issue of possible conilicts or confusion
regarding companj-required programs
and FAA-mandated programs. These.
commenters (répresenting both labor -
and management) focused on the issue
of alcohol'test results of 0.02 to 0.039.
The commenters noted that although the
FAA's NPRM proposed specific actions

- for test resilts falling within this range,

' commients. The choice of whether to -
- continue to-émploy an individual

an employer is not precluded from
taking severe employment action based
on these results:should the emplgyer e
choose. A number of labor organizations-

-wanted the FAA to’ preclude such actlon

in its final, ruIe R
The FAA has not adopted these

should properly remain within the .

discretion of the employer. We also note -

that employment or other consequences

- outside those required by the rule may

. directed and FAA-man
-.Employers Requrred To Estabbsh

be sub]ect to both' State law a.ud Iabo‘r—
anagement negotiation. -
respect to the. astabhshment ofa

cominenters noted that companies

already had alcohol testing or
_prevention programs in place. These

commenters stated that established

-programs should suffice for comphance
- with'the FAA’s rule, or that tha FAA”’ s

rule would unnecessanly duphcate
these programs, -

The FAA recogmzes that, as was the’
case when the antidrug rule was first.
implemented, some amployers ‘might
have programs that encompass some or
all of this rule’s requirements. To énsure
complete and uniform compliance with
a single regulatory standard, however,-
we are not permitting company -

' programs to substitute for programs '
" required by this rule. Should an aviation
" employer determine that, as a matter of

company policy, a different program
should be implemented or continued,

-the program must be:clearly separate .

from the program required under this -

" rule, with appropriate notice given pnor )

to tests under this rule. The FAA will-
not permit comminglin 3 of employer-
ated programs. -

FPrograms

“The NPRM reﬂected the FAA'sbest -
as_sessment based on the developments:
in the FAA's industry antidrug program,

- of the categories of employers that =
- should be subject to‘the alcohol mistise
-rule. Like the antidrug rule, the FAA®
" determined that the minimal benefit to
" public safety that might accrie from
" inclusion of operators that did not hold

part 121 or part 135 certificates did not
warrant the.cost and intrusiveness of

* alcohol testing. A few commenters
Only a few commenters addressed the ..

addressed this issue and requested

‘additional relief for the small aviation

employers we did propose to cover. The

* FAA has asséssed its requirements and
has elected to retain most of its. . '

regiilatory provisions. unchanged ﬁ'om

‘the NPRM. We have, however, J:educed

the reporting requirement burden,”

“which will be addressed below.

“The final rule will include essentially
the same classes of employers as ara -

. covered by the anti-drug rule: 14 CFR
~part121 certificate holders; 14:CFR- part

135 certificate holders, sightseeing
operators who meet the criteria of 14

-CFR 135.1(c). and air traffic contral -
. “{ATC) facilities not operated by | the FAA‘-
. .or by or.under contract to'the U.S.. ‘
~-military will have to establish “alcohol

misuse prevention programs. - .-
Companies with employees who - -
perform safety-sensitive functions by

- contract forthese employers wﬂ] be

- following duties: i

- -pérmxtteli to establish andmanage '

programs under this appendix. ‘
However, while a contractor company
that manages its own program will
perform all of the functions required of
an “employer” in appendix ], the :
certificate holders; ©operatars, and ATC .~
facilities will remain responsible for
ensuring that all covered employees o
who perform services for them arg .-~
subject to an FAA- mandated program. .

Emp!oyees Sub]ect to the Hu]e

'The NPRM proposed to retain
es_santially the same coverage as the
antidrug rule, The covered categories
included persons performing any of the -
t crewmember,

flight attendant, flight instruction,

- aircraft dispatch, aircraft maintenance,

ground security coordinator, aviation
screening, and air traffic contral. The ' -
category of flight test personnel was not’

“included because it was redundant. The
- category of ground security coordinator

duties was specified separately to reflect. -

' the coverage 'intended by the term

“aviation security” in the antidrug rule.
In order to determirie if any changes -
should be made in the categories of -
covered employees, the FAA asked a
number of questions in the NPRM. The
questions were interided ta solicit .
comment on whether the increased

_ benefit to safety that could accrueby -~ -
. including other functions would
“warrant the imposition of an‘alcohol”

testing requirement on individuals - -

' -performing those funictions or if;
. consistent with safety, categories of

employees could be ehmlnated from the

rule.

The comments on this issué ranged _
from those stating that since therule -
was unnecessary it should provide only
the minimum coverage required by the
Act to a few comments stating that every

-aviation employee who could even -
" possibly affect safety should be sub]ect .
‘o aleohol testing. Most Tabor

organizations favored the former - _
approach. A nuniber of contirienters
supporting limited application of the
rule recommended that only
maintenance personnel who actually
return gircraft 19 service should be
covered by the rule. A few commenters
supported adding to the coverage
proposed ir'the NPRM. These
commenters primarily identified

* refuelers and deicers as categories of -
. employees that should be sub]ect to
alcohol testing.

The FAA has chiosen to retain the
categones of covered employees
proposed in the NPRM. Although a -
system of ¢hecks and inspections does

. exist to ensure that Amalntenance

activilies are propérly performed, the -
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FAA has determined that itids essenttal
that the individuals who perform
aircraft maintenance activities be
:sub;ect to-this rule. (The term..
preventive maintenance has been added
‘to maintenanée not because the FAA -
‘intends to incredse the reath of the rule,
but rather to ensure that; as was-
intended in the NPRM,; the rule clearly -
_ paralleis t.he coverage of the antldrug
rile). -

The FAA carefully rev1ewed the :
‘comments supporting the inclusion of -
additional ‘categories of covered -

-employees. For a nuritber of reasone, the

- FAA has elected not to adopt these "
recomendations. First, the FAA is.
‘awarethat the costs associated with' tlns-
rule will be significant: Each additional -
-requirernent that was consideréd was
therefore scrutinized with respect to.the
cumitlative burden that would-accrue.

-Based on that consideration, the FAA
‘has determinied that the possible

“marginal benefit that might be echleyed ¥
" toréview; could lead to unecceptable
. treatment of employees., This provision

- by adding categones of covered -
employees is outweighed by the burden
-associated wrth such a change

Prohrbjted Alcohol Re]ated Conduc:t

' This rule'will prohibit specific ~

; alcohol-related conduct'by covered

_ employees and will also prohlblt an -
-employer from using a covered -
‘employée if the employer has actual |

: knowledgejhat the employée has = -
engaged in such conduct. Each'of the
prohibitions has. been carefully tatlored

"to minimize the restriction onthe
otherwise:lawful use of alcokiol by

proh:bmon is Timited to prohibiting
alcohol use that may affect the’ =

_performance of covered functions. Some S

commenters requested that the FAA list
the specific actions ‘within a. ‘safety~ -
sensitive function that trigger coverage
“under this rule. Given the variety of -
tasks encompassed within‘each’ category
‘and the differences in the conduct of
aviaticn operdtions by different .
employers, however, a. comprehenswe
xegulatory listing of such activities is.

-not possible: Therefore, as was: proposed‘:

“in the NPRM; coverage urider therule -
‘will b determined by the emp!oyer :
“based on the’ requireménits of the FAA's
,_regulat:ons and the emplayer's -

: expenence and knowledge of the R -
" under the employer s mdependent :

em;;l yees’ duties: '
e'identification of the. actwmes that
will subject- employees to this rule shall
-be included in the company- pohcy
required wunder. appenchxj and are
sub ect to FAA review. -
e specific prohlbmons arer -
A!coho] Concentriation: The OST
‘_common preamblecontainsa detfnled

* toncentration of 8.04% or

. acting or-atfempting 0 act as a.

: vxolat:on of the rule.

" rernairis. present in: ‘this final rule,
; however, ‘as part of the reasonable-

- requrred to administer a reasonable
" suspicion test: If no test could be:
covered employees, With the exception
of use. of alcehol after an: accident, each -

. employee from:the performance of

 discussion of the prohtblted alcohol
.concentrations &nd & disposition to the -
. comments regarding this issue. It should
be noted however, that although this
- ruile will contain a bifurcated system of
*: test results and cornsequernces (0.02~

0.039 and 0.04 or greater) the rile will. -
not affect the current regulatory - -~

the FAA for having a blood élcohol -
ater,
Performance of coveréd functions. .

noted above, the FAA’s current :
regulations prohibit any person from. -

crewmeémber while under the mﬂuenee ‘

‘of alcohol; While the FAA's experience -
" .. whio'are not at work, such as these *-
" mentioned above, will; however, be
_subject to the. prohxbltmns on pre—duty

in enforctng this’ provision indicates
that it is a useful tool'in preventing

-~ alcohol misuse, it basbeen determined
. that such @ prohibition in the context of

an employer-based program, with no

' days at a time. Gtven the drama

. below), these commenters requested
" clarification. of this. provision. . :

of a-violation of this provision
invokes the permanienit bar addressed

Thisprovision applies to any coverem
employee who, while not actually -~

- performing a safety-sensitive functmn,
provision in 14 CFR 91.17 under Wh.l(:h :

. crewmiembers are subject to sanction by
- only-employees who ate at work;

could be called at any time to perform. .
The FAA intends the provision to reeCh :

Affected employees include, for -

- example, a maintenance supervisor who
while under the influence of dalcohol: As

is in her office who could be catled at
eny time totake over ona maintenance .

task. Such employees would haveto . :
"~ ~refrain from using alcohol or, would be .

in violation of the on-duty use - -
provision. On-call or reserve. empleyeee ‘

use of alcohol. -

Additioniall the rule should not be

ight' ‘read.as permitting on-duty use'to be

intervention by .a Federal agency or right:
.- presumed from an-alcohal ooncentratton '

-above the prohtblted levels. This would
.- of necessity require the application of .
- back-extrapolation to the results, Wthh
./ as. analyzed in detail inthe common -
©. . preamble, is not permttted To.asserta’
" . violation of this provision, the employer

Las therefore been removed as.a

The concept of “under the. mﬂuence

suspicion testing requirement. Under

_the final rule, if an employerwere to” - -

determine that sufficient eviderice
existed to believe that a'covered

" - employee was-under the’ mﬂuence of .

alcohol, the-employer would be .

performed, safety would still be

_protected because the smployee must be
- removed from performing safety- '

sensitive duties temporanl
This rule does not mit . -
employer's authonty to remove the

safety-sensitive duties.if the employer

- believed, notwithstanding an alcobol .

" test result of legs than 0.04 or no test at -
all; that the employee was impaired. As™
'hoted‘p'revmusly the employer mds't

- ‘remove.the employee, at least

e temporanly, if the employee’s alcohol
.goncentration.was 0.02 or greater but
~less than 0,04 or.if no test: could be
performed However, any action other - -

than a témporary removal in either the

- absenics 6fa test result.or with'a’ test..

‘result under 0.04 would have tobe .

authonty :
. On-duty use: A number of *

- commenters expressed concern: that the
.FAA's. proposed definition of - '
o 'performing safety -sensitive. functlons
“could result in the application of the on-

~ duty use prohibition to employees who
mtght be athome o reserve status for -

would have to have clear evidence of
consumption of alcokol by a safety- -

- sensitive employeé (e.g., an admission, -
"~ credible witnesses). One’ 1mportant
- aspect of the prohibition is that jitis .
4 ‘tnggered by.the consumption of items .
‘other than alcoholic beverages. Use of a .
_medication containing alcohol while'on -
- duty will violate this rule and will -

trigger the permanent bar provisions.
discussed below. The FAA encourages -
employers and Jabor organizations to
take appropriate steps to warn affected -*

~employees-of this prohibition. .

- Pre-duty use: As was proposed in the

. NPRM, this rule provides & two-tiered
. prohibition with respect to pré-duty u use-‘

-.of alcohol: No:commenter opposed :
“prohibiting alcohol use by a- . L

* - créwmember prior to duty, and many

commenters ‘wanted:the prohibition .

" ‘extended.to up'to 24 hours before d . .
;ﬂ1ght "As noted abave, the FAA: already
‘prohxblts any person fromacting or .
attempting to act as & crewmember .~

- within 8 bours after the consumption of .
_any-alcoholic beverage. This prohibition
‘was based ‘on a‘determination. by the .
FAA that a specified period of -

abstmence would decrease the, . - -
likelihood that an individual would be
impaired by-alcohol while actingasa .

- crewmember. The FAA is:aware that -
" individuals who drink to excess may
stillbe impaired even after. abstammg

for 8 hours; however, the 8-hour rule

'eslabhshes an adequate behav;oral
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limitation for the: ma]onty of ‘persons

who are not heavy drinkers. The FAA "

has determined that the 8-hour limit -

remains appropriate for crewmembers, .

Additionally, in order toensure . . -

. consistency between the prohibitions

. affecting FAA-and other air traffic -

controllers, the pre-duty nse period for

these employees has been changed to8
hours. : :

Although with respect to _
crewmembers; this provision dges, to
some extent, duplicate the restrictions
in 14 CFR 91.17(a), it is limited in
application to the covered employees of -
the specified employers under the rule,
The rule also prohibits the employers. |
from using covered employees.wha
have impermissibly used alcohol—a
restriction on employers that'does not
currently exist in the FAA's regulations.

A number of commenters objected to
the FAA proposal t6 add a 4-hour pre- -
duty use lifitation for other classes of -
covered employees. Some commenteis

- believed that imposition of a 4-hour rule
on all covered employees would have -
litde safety benefit while intruding -
significantly into the lives of employees.
The FAA agrees that theé nature of the
safety:sensitive functions other than-

- crewmember duties is sufficiently

different that an 8-hour limitation on

.pre-durty use of alcohol for those classes,

could constitute an: unwarranted . -

" intrusiomby the Federal government. -

into the off-duty lives of aviation

industry employees. The FAA continues .

to believe; however, that the minimal

disruption that mrght be caused by a 4-

hour limitation is, outweighed by the
safety benefit that is achieved by
‘moderating the use of alcehol by safety-.

" sensitive'employees before they perform

their dutfes.” . .
The FAA is also not. adoptmg a -
suggestion made in the pubhc heanngs

regarding other DOT agencies’ rules :.
under which employees subject to short
notice calls to work. _wouId have to
“abstain from consuming alcohol for 4
_ hours'prior to duty or after being called
to duty; whickieveris shortest. The FAA
does not believe that in the cortext of
- the aviation industry there is any

. _employee to perform safety-sensmve
.~ Tunctions s so exigent that a.4- or’ n- :
~ hour limitation should be waived. -
. Usefollowing an accident: As  +
proposed in the NPRM, a covered
employee with actual, knowledge of an’
accident involving an aircraft for which
he or she performed a safety—sensmve. -
function-at er near the time of the :
"accident would be required to refrarn»’

the employee-bad been. given a post-
‘accident test or the. employerhad .

~ recognizes that the rule might be
. difficult to eniforce, and we encourage

‘ sub;ected to harassmg tests or who

 determined that the employee’s -
- performance could not have contributed:

to the accident. The restriction on use,
as proposed, would primarily affect °
those employees whose performance of
duties just around-the time.of the. . =
accident may have contributed to the

- . accident and whose consumption of . -

alcohol prior to the time.of the accident.

_ “would be relevant information, . -

A number of commenters questioned

the FAA'’s ability to enforce this -

provision and the employees’ ability to

- comply. Same gommenters:stated that it -

was unfair of the FAA to consider

. denying individuals who had been.®
. traumatized by an accident the relief

that d drink might provide. The FAA .

employers to atternpt to control the -

-actions of the affected employess as -
* circumstances permit. The final rule-
- ‘glso includes, as in the NPRM, an actual
‘notice requirement so that employees
‘who are unaware of an accident or wha .
- do not realize that their performance of
. duties may be implicated are not held
ta have violated the ruleif, :
" unknowingly, they use alcohol during
. ‘the post-accident period. The FAA notes

that the prohibition ‘only applies if an

- employee performed a safety-sensitive
. function on the aircraft invelved inan
i . accident at or near the'time of the. ..
- accident. The rule does not; for..

example, affect individuals who
performed maintenance on the aircraft

' days or weeks prior to the accident.

“Despite the potential difficulties -
assocmted with this provision, however,
and the commonly accepted practice.of
using alcohol ta handle stressful =~ ..

situations, the prohibition is necessary )
- to ensure that use of alcohol before an

accident is not masked by allegedly

-post-accident consumptmn of alcohiol,
- Refusal To Submit to a Heqmred

Alcohol Test

A number of commenters ob]ected to
the FAA’s proposal to treat refusal to

“submit ta random, post-accident,
'reasonab]e suspicion, or follow-up.’

O testlng as a rule violation (as discussed
"in the commen preamme), or as a

potential basis for the dénial, - :
suspension, or revécation of a certrﬁcate

| issued under.14 CFR part 61, 63, or 65.°
" A few of these commenters stated that

because alcohol testing was

. unconstitutional there should be no

sanction attached to refusirigto be

~_ tested. The Constitutional aspects of Lhrs

rule are addressed in the common.,

.. preamble..
- from using alcohol for 8 hours unless™. - -

‘A nuinber of labor groups expressed
concern that-employees-who were ‘

became aware that proper procedures
were not being followed (e.g., the breath -

. alcohol technician {BAT) reuses a
. mouthpiece) would be placed in the

_ position of having to submit to :
questionable tests or face possibly .
severe sanctions. As with any
potentially problematic test, the.
employee will have to determine
whether to proceed with the test or to
decline. It would then be for the )
employer in either situation to evaluate
the facts, review the provisions of this
rule and in 49 CFR part 40, and make .
a decision on the validity of the test or -
the legitimacy of the employee’s

- asserted bases for declining the test. The

" . FAA would have to similarly evaluate. -
- all of the available information if the - - -
. FAA considerstaking action in the case-

of an alleged refusal. As a practical’
matter, these situations can be av orded
if each employer ensures that its
supervisors and BATs are thoroughly
trained and if a knowledgeable
employer representative is available to

‘respond quickly to concerns raised

during the course of an alcohol test. .
No commenter objected to the FAA's
decision not to attach any conseqiences °

“other than preclusion from performing a~
* safety-sensitive functiontoan ° _
_individual’s choeice not to submit to pre— '

employment or return to.duty testing. -
These provisions are consistent with’ the‘

"~ FAA's choice in the antidrug rule not to -

base certificate action on refusals of pre-
employment drug tests, and therefore,
these provisions remain unchanged.
Required Alcohol Testing

The common preamble discussesin . -
" detail the typeés of alcohol tests that are

required under this rule and those of the
other DOT agencies. There are; however,

“certain aspects of alcohol testing raised -

by the.commenters that are spemﬁc 16

. the aviation industry, Those issues are

addressed below. . :
Pre—emp]oyment testing: As discussed
more fully in the common preamble, the

- nomendlature used to describe this type

of test has been changed from “'pre- .
employment/pre-duty,” as used in the .
NPRM, to simply: “pre—employment 4 1
should be noted that this change is not -

¢ intended to affect the substantive - . -
- requirements. for this type of tesung, or " .
- to imply that the testing must occur
. prior to hmng an individual. As was '~

proposed in.the NPRM, under this final’
rule employers may conduct pre-

'employ'ment testing at any time prior to

the first time the individual‘is used to

_perform (i.e., is “employed” mjasalety-

sensitive functron Anindividual may .

be tested prior to completionof tne - - .-
L hlnng process; after he or she has been .’
" hired for a safety-sensmve position but”
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before actual cornmencement of dut1es,
or.in the.case of a current employee,
prior to transferring the employes from
performiiig non-safety -sensitive duties _
to performing safety-sensitive duties.
In the'NPRM, the FAA requested
- specific comment on whether the
prepesed procedure for using fhe results
of pricr pre-employment alcohol tests
* would be useful’ The majority of = -
commenters did not fesl that the™ |
. provision should be retained. Labor
. groups were concerned that the
- confidentiality of information regarding-
. employees” past alcohol use would be
- .breached by this provision. Many

employers expressed concern about the B

possibility of liability if they released

* the results, even in response to a

_ specific employee consent. Che .
commenter recommendéd that the FAA
‘develop a standard consent form to be.

+used for release of alcoho] misuse |

~ information from an émployer to any
third party. Finally, some commenters

 stated Lhat_even if the use of prior test

_ results was.authorized, they would not
use the option. They saw-little ut111ty in -

the option or expressed reservations -
about relying on tests the quality of -~

_ which the-employer eculd not ensure. -

Although the FAA recogriizes that few
* employers may choose to use the option
- of relying on an applicant’s prior test -

" results, the FAA has elected to retain

. this option. The difficulties, if any,
_essociated with choosing thls option
“would be one accepted voluntarily by
the employer. who so chiooses. Further,
the FAA notes that even in the absence -
of such a provision, a.prospective’
employer could still seek information.
regarding the past ‘performance of an
applicant. The FAA has not adopted the .
recommendation to prepare a standard.
consent form for use in this or any other
disclosure situation.. The rule does -
contain specific language’ ‘regarding the
content of the consent; the FAA -
expresses no: preference asto the format
of the document: - '
Finally, one commenter stated that”
_the pre-employment testing provision .
- did not meet the requirements of the Act

" because it does not require testing for

‘use of alcohol in viclation of law or
Federal regulation. While a strict
reading of the Act may indicate that this
commenter is correct, upon review of
the legislative history of the Act, the
FAA believes that the pre-employment

testing provision in this rule meets the

- -intent of Congress. - -
Post-uecident testmg The NPRM
. proposed that post-accident alcohol
testing would be essentially the same as
in the antidrug rule. Thé triggering .-
-event would be dn aircraft accident (as -

K spec:f“ cally deﬁned in'the rule) and the

- determmmg which employees to test

emplovees sub;ect tp testmg would be

the same—covered employees whose
performance of safety-sensitive
functions either contributedtoan =
accident or carnot be completely
discounted as a'conitributing factor.” -
‘Although commenters generally -
supported the concept of post- -accident
testing, some were concerned about the
practical difficulties associated with

and ensuring the tests are performed in

. the very short and usually extremely -

hectic period just following an accident.

‘Some comrmenters specifically cited the-
_ d1fﬁculty faced in determining if-

persons performing maintenance may

- have contributed to the accident and -
_problems associated with reaching the -

_ remote locaticns in whmh a1rcraft
-accidents can ogcur, -

These same concerns have arisen in -

- the context of post-accident drug
* testing. With respect to 1dent1fymg
" employees to test, both rules provide

that the decisions must be based on the

.best avajlable information. Althoygh the
purpme of a post-accident alcohol test .

is to identify individuals who should be
removed from safety-sensitive duties,.
the focus of a pest-accident alcohol test

'is evidence of alcohol use that may have

affected the performance-of safety- -
sensitive fimctions that contributed to. .
the accident. Test-subjects should be
restricted to those for whom an alcohol’
test conducted after an accident would’
be relevant to whether the individual

possibly contributed to-the accident as
.& resnit of impermissibly using alcohol.

A number of commenters also -
questioried the requirement that

"individuals who may be subject to post_-

accident testmg must, with limited.
exceptions, remain-at the scene of the -
accident. These commenters noted that -
an aircraft accident is always an
extremely traimatic event for the '
crewmembers involved and it would be
unduly harsh to prevent these -
crewmembers from leaving the -

‘immediate vicinity of the accident.

“The FAA accepts these concerns and
has amended the provision in the final
rule to.require the employee to remain”
readily available for testing. This could
include going to a crew lounge or airline
office; however, the employee would .

- -have to take appropriate steps to ensure

that if the employer determined that the’
employee must undergo post-accident
testing, the employer wotld be able to
rapidly locate the employee and have
him or her tested. It would not, for

" example, be acceptable for the employee

to leave the scene of the accident at an

- girport without Anforming the employer

or a'designated point of contact of the .
employee s locauon—even if tha :

employee remamed at the a1rp0rt anu
technically “ava.lable” for testing. =~
. The issues associated with femote site

“testing and conduct of tests within the

required timeframes are addressed in
the common preamble Asmentioned in
that document, the FAA is not adopting

" the recommendation thatemployers-be

allowed to substitite for FAA-mandated
tests post-acéident tests conducted by

- * law enforcement officers (LECs) for law

enforcement purposes. The FAA already-
has in place a provision {14 CFR 91.17)
under which crewtmembers required to
submit to alcohol tests by LEOs may. be

‘required to provide the resuls of such .

tests to the FAA. The possible conflicts

_between the employer’s obligations and

the intent of post-accident tests under
this rule and those of LEOs outweigh
any benefit that nght be achieved from
such a proposal. (As discussed in the .
preamble to 49 CFR part 40, however, a
LEO could serve as an employer’s BAT,. .
but any tests would have to be
conducted pursuant to tlns rule and 49

,CFRpart40) a

Random testing: As. reqmred by tha.

- Act, the riile includes random alcohal

testing for covered employees. The FAA
hias tailored the testing to ensure that -
testing reasonably serves the FAA's
interest in aviation: safety Selection -
procedures like those in current FAA-

~ approved antidrug plans must be used

to ensure randomness of tésting. -
The majority of comments received on

-random. testmg [other than: those

‘asserting it:was unconstitutionial-and/or
unnecessary] cited the- parncular )
difficulties associdted with testing of .-
crewmembers at or near the time of the
flight. These commenters noted that
flight time for crewmembers,. especua%y

. pilots; is very\ughtly scheduled, with
+ittle built in flexibility. The =

cofumenters asserted that employers -
would be faced with two choices: either
arrange fof all crewmembers to repert . -
for duty.early every day {because testmg :

.is supposed to be both unannounced
" and random) to ensure that the

employees were available fortesting if
they were selected, or accept thata

* certain number of flights might be

delayed to accommodate the add.monal _
time required to conduct testing. These
commenters asked. that the FAA revise
1ts rule to eliminate random testing or - -
to permit all random testing to occur -
after flights terminate.” . . '

While the FAA is extremely sensmva '
to the financial and operational ..

_ implications of this rule, it.cannot adopt

the récommendation of these

- commenters. Random alcohol testing is
‘required by the Act. An effective . -

random testing program'mustbe . .
deszgned to detect ancl deter all.of the
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prohlbrted conduct: pre-duty use of
alcoliol, on-duty use of alcohol,and .
Tepoiting for duty or remaining en duty
with an. impermissible alcohol - -
"concentration. Because post-flight-

testin [espemally on long flights)
- woul istically only address on-duty
1use of alcohol; it would not serve the:
overall purpose of random alcohol

' testing. Similarly, if all testing were

. perfarmed before flights (as. .~
E recommended by one commenter} the ,

_ testing program would haveno

“ " deterrent effect for on-duty use'of
+". alcohdl The'FAA iritends to work with

- the-aviation industry to-assist employers
© *in implementing the most cost-effective

" random’ alcohol testmg programs ‘

"+ possible. - :
The: ﬁnal mle retams the rovision
from the NPRM under whi employees

i selected for testing must proceed

- immediately to the testing site. The rule

- alsoprovides that an employee notified
of his or her:selection whils in the midst
of performing a safety-sensmve funcuon.

would be directed to cease performing -

the function and proceed to the testing

" site as soon as possible. Obviously, the -
" 'FAA-does not-expect any safety- .

sensitive:employee to simply abandon

his or her duties upon notification of

* selection for random testing. Stuch an

-+ emplayee would have to.arrange for atis

.- replacement or otherwise céase ° :

. performing the safety-sensitive functwn
' as soon as-it'could be safely terminated. :

" -The'term “immediately” was used by

.~ the FAA intentionally. To the extent
. possible, empldyees notified of selection

for a random test should take whatever

‘steps are necessary to report to the

“testing site without any delay or detour

. The time between notification and. :

testing should be the absolite minimum

necessary, The FAA recognizes that in

" some situations employees will have to. '
- with respect to recordkeeping are -

largely unchanged from the NPRM. The-

advise supervisors that the employees
must repoit for testing. Employers

- 'should ensure that they have 1nst1tuted

procedures to accommodate this
. provision (for example, the employer
- could arrange for the BAT to coordinate-

with designated supervisors to.approve

the employees’ departure to a testmg
site before notifying the selected’ | - -

- employees). The FAA expects that, with
- limited exceptions, the time between -

notification and testing will be no more |’

. than the requisite travel time to the
‘testing siteé. If notification and testing
occur at an airport, this time should be
. amatter of minutes. :
' Reasonéble suspicion testmg Most. of
‘ the commenters to the NPRM supported
' the provision for reasonable suspicion -
alcohol testing, although some labor -
. orgamzatrons asserted thattwo -
- supervisors should be required. The

- FAA hasmot adopted this.

: test

- this rule is'to protect safety,

‘performing safety-sensitive functions.

recommendation. The common -

preamble.discusses in detail the -

substantive.revisions to this provrsmn
Returri to duty and follow-up testing: .

* The specific requirements for these
. types of tests are discussed in the

common preamble, -
Retesting after resuit of 0. 02 or ater

. but less than 0.04: In the NPRM,.
. FAA sought comment on whether. t.he

proposed ‘retest or return”’ prooedure

.. gives employers enough ﬂexibrhty (or

too much) in handling covered.

* employees with: low-level alcohol.
. concentrations. ‘Because most f

commenters supported a single cut-off

-level, , very few addressed this provision.
‘ One cormenter stated that if the *

bifurcatéd cut-off system, was adopted
all employees testing between 0.02 and

.- 0.039 should be subject to another test
- before returming to.work; employers
should not'have the option of waiting - -

until the neéxt duty penod in'liew of a.

“The-FAA has not adopted this”
recommendatmn The primary intent of
and that
goal is-adequately accomp 1shed
whether an employee tests below 0.02. .
ot is made to wait at least.8 hours’ before

‘No'additional benefit would be

achieved by instituting & return-to—duty :
. testing requirement for-all employees Ty
- who test in'the 0.02 t0 0,039 range. .
: Further, the rule does not preclude, and .
- ~would in fact require, the employer to:

conduct a reasonablé suspicion test if,

“when the employee next reported for
- duty, the employee showed. mdxcators

of alcohol misuse.-

Recordkeepmg and Hepomng,
Conﬁdentrahty :

The reqmremente of the ﬁnal rule

records must be maintained in a secure

. location and are releasable only as’

required under the rule or with the

‘express written consent of the - :
.employee This rule requires the release.

of employee-specific, informationto a-

* subsequent employer or other identified
.‘-md:wdual if the original empléyer

Teceives a written request from:the . .
employee Contrary to the €ONcerns -

expressed by some commenters, the
FAA believes that providinga .., -
regulatory mandate for such release an_d

-removal-of employer discretion will
. minimize possible liability.

The rule also provides express
authority to the FAA to conduct on-site
inspections of employer’s-alcohol -
programs, including thé-alcehol testing

| process, As stated in the preamble to the

B NPRM the FAA s expenence with -
: comphance monitoring under the

antidrug rule has indicated that the
individuals managing employers’
programs are often unaware of the -
FAA’s authority to conduct such-

.inspections. While the Admi-nistrator_'or

bis designee has such authority éven . "
absent a regulatory provision; the FAA -

" determined that inclusion of such a'
provision in this rule is necessary to
ensure industry awareness of the FAA's'

‘ euthorxty to monitor compliance. - -

Although the NPRM proposed :
reporting of statistical’ mformatron by ell -
em'ployers and other avistion entities =

separate AMPPs, this final rule hes'
been revised to limit the number of -

" entities required to submiit reports. The .
- FAA similarly amended its antidrug
‘Tule, primarily to relieve the burdens "
. associated with these rules ongmall
- employers. The formats to be used for -

reporting the statistical information are
published as exhibits following this

-Tule. No:other form, mcludmg another

DOT Agency’s form is acceptable for
submission to the FAA.  ~ :

Consequences of Engagmg in Mrsuse of -
Alechol or Refusmg To Subrmt to

" Testing

~The. Omrubus 'I’ransportat;on

- Employee Testing Act of 1991 (the Act) L

amended the Federal Aviation Act of -
1958 {the FAAct).and the' statutes that -
apply:to the Federal Railroad . -
Administration, the Federal I—hghway
Administration; and the Federal' Transit -

" Adminijstration. While these - .
“ amendments bave much common
- language, especially in the area of -
. testing, they are not identical. Of

greatest significance, the.amendments to
the FAAct contain a section entitled -
“Prohibition on service,” which does -

‘notappear.in the amendments to the. -

other DOT agencies’ statutes.

The “Prohibition on Service” section -
is found at new FAAct section 614(b}
Under subsection 614(b){1), an
individual may not rémain on duty in.

* a safety-sensitive function if he orshe .

has violated the prohibitions on the use .
_of aleohol: This legislative provision on’
" continued duty is reflected in-each of -

the subsections of the FAA’s rule. - & -
addressing prohibited conduct (see,e.g.,

- 14 CFR 65.46a). Each section states"
- either directly or by imiplication that the

employee may not report for duty or:

" rernain on-duty requiring the

performance of safety-sensitive
functions while engaging in conduct

‘prohibited by the rule. These sections
further provide that no employer who

has actual knowledge that an empioyee
is in violation of the rule- may permit the .

'employee 0 perform or continue to
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‘perform safety-sensitive functions.
Additionally, appendix J, section V-
. paragraph A expressly prolnbits an
employee who has engaged in oonduct
prohibited by the rule from performing
safety-sensitive functions. This section,
consistent with the rules of the other -

from duty for refusalto submit toa
uired alcohol test. - - f
ection 614{b}(2) of the FAAct

“Effect of Rehabilitation,” states'that no -

covered employee may perform a safety-
. sensitive function after engaging in - .

" 'prohibited conduct unless he or she has
completed a rehabilitation program - -
under the provisions of:section 614{c} of

- - the FAAct: Section 614(c)(1) requu'es

the Administrator to prescribe

- regulations that provide, at a minimum,
for the identification of employees in
need of assistance in resolving problems
with misuse of alcohol. Further, the
section gives the Admmlstrator the -

. authority to determine the
 circumstances under which such - .
._employees would be required to -

perticipate in any requued

rehabilitation. The provisions recognize .

that rehabilitation may not be
appropnate or warranted in all cases of
.prohibited conduct. .

. The legislative. requxrement of section
614(b)(2) is lmplemented in appendix J,
section V, paragraph E, “Required

evaluation.” This section tequires that -

the employes be evaluated in
"accordance with section VI of the _
appendix prior to performing covered
- functions. The evaluation process is-
.discussed further below. -
" The rule also contains a prov:smn, o
.gnalogous to the one in the antxdrug o
rule, under which employers aré ~
‘reguired to notify the Federal Air' -
Surgeon of any instance in which a
tolder of a part 67 medical cemﬁcam
violated the provisions of the nile or
refused to submit to a required alcohol
test (with the exception of pre- -~ " *
employment tests). The employer also:
has to forward to the FAA copies of the-
_evaluations conducted by the SAP. The .
Federal Air Surgeon will-use this
information to determine whether '
further action should be taken with
respect to the medical certificate. No
employee requiring an airman medical
" certificate shall return tothe. -
performance of safety-sensitive
functions without the Federal Air
Surgeon's recommendation. -
Section 614(b}(3) of the FAAct, - -
Performance of prior duties o
prohibited.”. provides sanctions for
- -employees who engage in prohibited
.use of alcokiol afterthe date of the -
" Omnibus Transportatlon Employee
Testing Act: This subsectmn is found K

1 in the mendments to the FAAG -
has no parallel in the amendments-

f to the other DOT agencies” statutes It

prowdes that, under cértain - .
circumstances discussed below, an * -
individual shall not be permitted to -
perform the dutiés related toair -

B transportation that he or she perfonned
- prior to thé date he or she engaged in

the impermissible-use of alcohol. The
legislation does not require that the
individual’s employment be ferminated,
nor that he or'she ba reassigned to-
perform’ non-safety-sensxtwe functions.
However, it is an absohute bar to the
performance of the same duties.the
employee performed before the -
-violation. . .

This bar apphes under four
circumstances. The first occurs if the
individual misuses alcohol “while on
duty.” The remaining prohibitions all -
relate to rehabilitation: the absolute bar
to returning to duty applies if an- -
employee misuses alcohol after the date
-of enactment, and - - :

1. Had previously mxsused alcohol
* and undergone a program of R
rehabilitation under the regulatmns
promu g;asted pursuant to'the Act;

ed-to undertake any requu-ed' .

x_vehabihtanon. or
" 3..Failed to complete any reqmred
‘rehabilitation. -

Thisrule implements the proknbmons :

m two ways: First, appendix J; section
V, paragraph B, “Permanent

. disqualification for service’ " applies | nf

“an employee is determined to have -

- viclated the on-duty use prohibition or

- ifthe employee twice violated other.

‘provisions of the rule after its.effective -
date, Under this section the employee is

- perfnanently barred from performmg Lhe '

safety:sensitive functions Ke-or she -

- performed before sucha determmaﬁon
.As proposed int the NPRM, this bar -

would have apphed to the performance

~of any safety -sensitive funiction. The '
‘ FAA noted’in the NPRM that a'narrow

" bar, limited only to the s&fety-sensmve
functions the individual previously’
performed, could lead to ahomalous
results. Commenters differed'in
responding to the proposed bar, some
favoring a broad exclusion while _
another wanted the bar rémoved as’ -
inconsistent with the Americans with
Disabilities Act (ADA}. Thelatter

_commenter failed to note thatthe Act

requires a'permanent bar-and that the

- regulationsimplementing the ADA

provide for the necessity of.complying

.. with the regulatwns of another Federal

‘agency (29 CFR 1630.15(e}). However, * .
the FAA hasconcluded thatabar -
limited to the statutory requirement 13
‘mors hkely to be séen as clearly -
cormstent w1th the ADA and other legal

constraints. and has' thus adopted tl:us
change in the finsl rule.-lt should be
noted that employers rétain eny” -

~ discretion they may haveunder

independent authority to precludé such -

“emsployees from performing other safety- -

sensitive functions. The FAA expects . -
that employeérs will exercise responsible
judgment in deciding whether
emplioyees not expressly barred froim.

, - service will be permitted to perform -
“other safety-sensitive functions,

As addressed in the NPRM, the bar qn _ |

*_two-tinie violators will apply both to.

persons who had gone through - ,
rehabilitation ‘and to those who; aﬁer :
evaluation by a substance abuse -
professional (SAP), are determined not
to.need treatment. Otherwise, an
employee who was found to need
treatmerit and had an instance'of

recidivism would be sanctioned, but an

employee who did not need-assistance
but simply chose to engage in misuse of

“elcohol would not be sanctioned. -

A number of commenters objected to
the FAA's proposal to apply the
permanent bar to individuals who.
engage in ‘multiple instances of alcohol
misuse. They noted that recidivism is

- oftena normal part of the rehabilitative
' process. Given the Act’s requirements,

these comments cannot be adopted. The

_Act requires that individuals'complete -
. rehabilitation prior to returning to

safety-sensitive functions. Therefore, :

. once an employee has been deemed by
"the SAP to have- completed ~

rehabilitation and js returned to the
performance of safety-sensitive -
functions, the employee must conform
his.or-hér conduct to the reqmrements

‘of the rule:

"The bar followmg a refusal or failure
of rehabilitatior is implicitly -
1mplemented in this rule by the

" requirement that prior to; retummg to

‘duty performing safety-sensitive .~
functions each employee must be

~gvaluated by an SAP:to determine

whether the employee properly met the
requirements for rehabilitation -~

‘established during the initial evaluation.
- An employee who does npt meet the
.requirements, whether by failure or -

. refusal, will be precluded from

returning to the performance. of safety-.

- sensitive functions, Commenters -

supported the FAA's choice in the

-NFRM not to propose a definite time . .

period during which the employee must
comply:‘They agreed that the rule w1ll o
thus alléw for the denial phase that"

" most people go through when first

confronted wlth evxdence of an alcohol
problem. - :
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' Alcohol Misuse In fonnat;on and -
Training ~ .

In the NPRM, the F AA speclfically
~ sought comment on whether the rule .-
should include alcohol awareness

training forall employees. Commenters " employer/employee agreements and

employer policies.

. split almost equally between two.
positions: Labor organizations and
- employees favored employee trammg,
and employers stated that such training
would be unmecessary and costly. The
- common preamble addresses these.
issues ini greater detail; however, it - .
should be noted that while the FAA is.
not requiring formal employee training, -
the FAA did adopt the recommendation '
" to provide more detailed written
materials to employees. Further, nothing
. in this rule precludes an employer from
providing training to its employees
‘under the employer’s pwn authonty

Employee Referral, EVaIuatJon, and
Treatment '

As was noted i in the NPRM the FAA
recognized the sometimies conflicting -
" needs of employer flexibility and
employee health. The FAA did not
propose to prescribe regulations with
_ Tespect to specific types-of rehabilitation
and maintains that position in the fina}

"rule. This rule does include the Process -

. proposed in the NPRM under which.
each covered employee who engages in -

" alcohol misuse or who refuses to submit

to testing must-be advised of all
‘resources available to the employee. It
. also requires that each such emiployee
be evaluated'by.a SAPto determine . °
_-whether and what assistance the
'employee neéded in resolving problems
" ‘associated with alcohol misuse.
" . Some commenters, primarily labor
organizations and employees, stated that
. the rule should include a mechanism to. -
" protect employees from overzealous;
biased; or unprofessional SAPs. These
~ commenters’ suggested that employees
be entitled to obtain a second opinion
from another SAP, that the SAP -
_evaluations be reviewed by a medical
- review officer; or thatthe employee be-
. permitted to. choose the SAP, The FAA .
_has not adopted these suggestions. Each
. person authorized by this rule to act.as
~an SAP has obligations independent of
" this rule which- require him orherto” .
perform the duties in this: rule
professional and ethical manner: Aside
from the financial restrictions discussed -
- inthe common preainble, the FAA does-
not believe that any additional
_ protection of employees is necessary.
- The use of a second opinion systent
~would be especially difficultand.
* problematic in a program such as this.
" one where, in the exercise of reasonable,
good faith. analysm of a case, two SAPs

 could very possibly arrive at dlfferent

" conclusions on the appropriate
L therapeutlc intervention: As was the
- case in the NPRM, however, the final -

rule provides that selection of the SAP
should be made in accordarice with.

Employer Alcohol Misuse Preventxon :

' Program Plans; Certification Statemen ts

The FAA proposed in the NPRM to - -
include a requirement that employers
submit detailed alcoliol misuse '

- prevetition program {AMPP) plans to the
' FAA for approval priorto
implementation of a program under the .

rule. Many commenters stated that the
use of specific plans would be unduly
cumbersome in the context of an AMPP.
These commenters stated that unlike

- drug testing, in which a single '
- laboratory is generally used, it is likely
that alcohol testing will be conducted

using a variety of breath testing devices,
Additionally, since the SAPs must

~ personally evaluate each employee who

- violates the rule, large companies will

. probably arrange to have many SAPs -
_available wherever they are necessary..

These commenters requested that the
FAA litit its plan ‘submission
requirements to address these concerns .

‘The FAA agrees with these comments.--
- Although the use of detailed; e

preapproved plans was and reinains.

beneficial in the context of the antidrug

rule, the FAA has chosen to minimize
the requirements for the final alcohol
rule. Instead, the FAA will require .
submission of a certification statement
that will provide specified identifying
information and an agreement to,

© comply with this rule. Like the plan.

‘submission requirement, the -
certification statements will

determine which companies-arg fa).hng
or refusing to comply with the rule.: °

‘Commenters generally- supported the

- FAA proposal to permit companies’ .’
whose employees perform covered "
-services by contract to:an: employer to .

- gstablish independent alcohol misuse -

" prevention’ programs. Under the revised

. procedures in this rule, contractor
" companies-are-able to submit
certification statements directly to. the

-~ FAA and may be-authorized to -
implement AMPPs for their own

-employees. An aspect of the NPRM that .
has not changed is the requirement that -
each entjty that establishes an AMPP,
whether a contractor company or an
employer, must mamtam its program in

“accordance with the fina} Tule. A

contractor. company, for example, is -

-required to maintain the confidentiality:
“of records pertammg 1o its: employees

r0v1de the
' FAA with the ability to readily

‘and must d1§olose such records only in

accordance with the rule. The FAA has
retainied the ability fo revoke its :
suthorization for any contractor -
company that fails to propetly

* - implement its AMPP.. Because

employetrs are only able to use’

- contractor employees who are subject to
an FAA-mandated program, potential

revocation of authorization toestablish ™
an AMPP provides a strong incentive to
contractor companies to properlxy

'xmplemem their prograiis,

The FAA has also retained the -
provisions undet which employers and

contractor companies may join consortia ' -

for purposes of complying with the rule.
A consortium certification statement '
must set forth the aspects of the AMPP
that the consortium inténds to provide
to aviation employers. - - _
Generally, the final rule provxdes that
aviation entities must submitthe ° :

‘certification statements in duplicate.
.The FAA wil} annotate receipt on one

of the copies and return it to the

_submltter, after which the submlttér can

1mplement its AMPP.

_Phased Imp]ementatmn o

‘The NPRM included a proposed

‘'schedule for phased 1mplementat10n of
.the AMPP for the aviation industry, -

Most commenters that addressed the
schedule favored the FAA’s proposal

‘and this schedule has been mamtamed
_in the final rule..For each: classof =

employers, the rule requires submission o
of a certification statement by-a certain =

date and implémentation of the FAA—

mandated AMPP approximately 6 -

-months later. One change was made in
‘Tésponse to'comments: As proposed,
.employers would have had 8 months "
" after their specified subtission date to
“ensure that contractor employees were

subject to an approved program. Many. .
commenters did not think, given the -~ -

" comiplexity. of the new requirements,

that they. could both implement their.

.- own programs and-monitor their

contractor companies’ compliarice. The -

*FAA has therefore févised the: nmetabla
‘to Téquire employers to ensure
‘compliance'by contractors 12 months

- ;after the date on which the: employers -
;must submit their cer‘oficatlon -
B statements o

Under the final rule, part 121 and .
}arge part 135 certificate holders {more .
than 50 covered empldyees)and air* " '
traffic contro! facilities are required to

. comply with the rule first, with-

1mplemenlanon scheduled to occur on

. January 1, 1995. Part 135 certificate .

holders with’ 11to 50 covered -

" employees are in the second phase- of *
.implemeritation (June 1; 1995), and -
. . small part 135 certificate holdersand
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~.§ 135.1(c) operators in the 1ast phasa
- (Januvary 1,1986). - .
'Empioyees Located Outs:de the U S,

The NPRM pmposed that the rule
would apply to direct employees of U.S.

. air carriers.who perform safety-sensitive -
- prepared by the FAA and placed in the

* functions cutside the:U.S. after January
-2, 1995. The NPRM alsa proposed that .
the FAA would not permit testing of .
such employees, however, if the FAA

received written documentation from an -

+ employer demonstrating that such
testing would be inconsistent with the
iaws and regulations of the country in

‘which the testing would occur. Upon.
review of the comments submitted to -

~ this docket and to FAA Docket Number

" 27066 (which addressed possible testing

requirements for foreign air carriers), the

FAA has determined that it will not

require testing of any employees located

outside the temtory of the Umted

States. :

To ensure proper: selecnon for random
testing, an e tgloyer is requxred to"

. remove from the random testing pool :°

" any employee assigned to perform
‘coverecF functions solely outside the

territory of the United States, since such

" -an employee would not be available for
testing: The employee must be returned -
to the random testing pool as soonas
_the employee once more begins to
perform functions wholly or partially.
within the territory of the United States
Although the'FAA is cognizant of .
.concerns sbout safety and economic_
parity that would be raised by such. an -
exclusion, the FAA has determined that
. extraterritorial application of this rule; |
. with its significant logistical issuesand -
possible conflicts with local laWS.
should not be pursued..

'_Papemork Reduction Act Approval

. Appendix Jtopart'121 requires each
" employer to'submit to the FAA: An .
_ alcohol misuse prevention program

- certification statement; notification to ™ _
the FAA of alcohol misuse by holders.of .
.airman medical certificates issued under.
.14 CFR part 67; notification to the FAA -
of refusals to:submit to atcohol testing .

-+ hyholders of airman certificates 1ssued
--under 14 CFR parts 61, 63, and 65;and.
anmnual statistical reports summanmng
. data on the employer’s alcobol misuse

. preventior. program. To provide the -

. .omployers are required to maintain.
records related to each covered -
employee, including test results. Ir.

-accordance with the Paperwork

“Reduction Act'of 1980 (Pub. L. 96—51.1],

the recoidkeepingand reporting -
requirements in this final.rule'have been -
- submitted:to the Offite of Management
a and Budget {OMB} for appmval

e -Informahon collection requuements are
- not effective until the’ paperwork
: -.reductmn act package has been'
. Teceived.” : L

Eoonomic Summary
Afll regulatory evaluatmn ‘has been -

docket that provides detailed estimates
of the economic conseguences of this

‘yegulatory action. The FAA certifies tha(

the annual tosts to be imposed on small

. “operators will not exceed the thresholds
“for significant impact.and that this rule

will not have a significant economic:

impacton'a substa.nual number of small’ '

entltxes N _
Internahonal Trade Impact Analysns

The FAA finds that this rula affects all
part 121 and part 135 air carriers. The
FAA finds that this rule will not have
an adverse-impact on trade

opportunities for either U.S. frms domg ‘

business overseas or foreign firms domg

: busmass in the United States
' Federahsm Imphcahons )

This rule does not have substantlal
direct effects on the States, on the '

relationship between the national

govérnment and the States, or on the
distribution. of power and -

: responmbllmes among the various

levels of government. Therefore, in

secordance with Executive Order 12612, i

- the FAA has datenmned that. this Tule

‘ _does not have sufficient federalism’
- implications to warrant preparation of a

Federahsm Assessment

S;gmﬁcance '

This rule is not likely, to resuh inan |
annual effect on the economy of $100°

- -million or more; although it may result-
in an increase in costs for:consumers, -

mdustry, or Federal, State, or local
. agencies. The FAA has determined, '

- however, that this rule involves issues .
of substantial interest to the public. -

“Therefore, the FAA has determined that
thie rule is significant under the
Executive Order 12866-and the
Regulatory Policies and Procedures of -
 ‘the Department of Transportauon t44 FR"
'11034; February 2, 1979},

A Regulatory Impact Analys1s of the" :

. rule has been-placed in theregulatory- -
.~ docket. A copy may be obtained by . -
-motifications and réports to'the FAA, 11

contacting the office identified under.

‘The FAA has received three pentmns
“for mlemakmg that-address issues . -
concerning alcohol use in aviation. The
docket numbers. for those petitions are.:
24706, 26233, and 26872.-Bécause the' ©
issues: raxsed v the: petitions. have been

-resolved-in this ﬁnal n_ﬁe the FAA has ; 3

closed these-actions.

A number of commenters also asked
that the FAA amend 14 CFR 91:13(a) to
provide that crewmembers would.only
be held liable for the actions of & fellow
crewmermber if they have actual ~

‘knowledge that the crewmember was.

impaired by drugs or alcohol. The
comments cited the case of fohngon v,
Nagtional Transportation Safety Board,

‘979 F.2d 618 (7th Cir. 1992}, in which

a pilot lost his airman certificate after:

“his-copilot was determined to have been - -
- intoxicated. Revision of this provision
‘was neither exphcltly norimplcitly =
. contemplated in the NPRM,; and the"
‘FAA finds that the issue is outmde the
'scope of this rulemakmg : ,

. List of Subjects
. 14CFHP(1116'1

Air safety, Air transpnrtat:on, A:rcra& -
Aircraft pilots, Airmen, Alcobol,
Alcoholism; Aviation safety. Safety,

_ Transpm-tatmn

14 {CFR Par‘t 63 .. .
Air safety Air transportat:on, A:rcraft -

" Airmen, Alcohol, Alcoholism, Aviation

safety, Safety, Transportatxon

'_14GFHP01165

- Air safety, Air traffic, Au- _
transportation, Aircraft, Airmen, -

* Alcohol, Alcoholism, Aviation safety,‘
~ Safety, Transportatmn :

14.CFR Part 129 o .
Air carriers, Air transpor‘tatlon,

'Axrc:raﬁ Aircraft pilots, Airmen,
" Airplanes, Alcohol, Alcoholism,

Aviatiofi safety, Pilots, Safety.
Transportatmn .

. 14CFR Part 135

Air camers, All‘ taxi, Air..

 transportation, “Aircraft, Airmen;,

Airplanes, Alcohol, Alcoholism, -

- Aviation safety; Pilots, Safety.‘ [

Transportanon . ‘

- In consideration of the foregmng. the
Federal Aviation Administration '
~amends 14 CFR parts. 61, 63 65, 121,

-and 135.as foIIOWS

" PART 64-_CERTIFICATION: Pn.ors
- AND. Fuemmsmucrons SR

; ‘ -'“FOR FURTHEH iNFORMATION GONTACT o
‘Other RegulatoryManers SRR

e The authonty citatiott fqr part 61 15 o

: xevlsed to.read as follows:

v Authonty‘ 49 U SC. 1354{3] 1355 1421
1422, and’ 1427 (revised, Pub. L. 102-143;

October 28, 1991}; 49 U.S:.C, 108(g) {revxsed

_ _Pub L. 97—449 }anuar_v 12, 1"983)

g Sectmn 61. 14 13 rewnsed to reed as :" .
follows : R ;
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§61.14 ' Refusal to submit to a diug or
alcohol test.

" {a) This section apphes toan .
employee who performs a function
listed in appendix I or appendix ] to

: part 121 of this chapter directly or by
contract for a part 121 certificate holder,

. @ part 135 certificate holder; oran = .

operatoras defined in § 135 l{c] of tlns
chapter.. . ..

[b) Refusal by the holder'of a.
certificate issued under this part to take
a drug test required under the" -~
provisions of appendix I to part 121 or
an alcoliol test required under the .

- provisions of appendix 1 to part 121 1s

_grounds for—- .

(1) Denial of-an apphcatmn for any
certificate or rating issued under this -

part for a period of up to 1 year aﬁer the .

date of such refusal; and

{2) Suspension or revocation’of any
certificate or rating issued under this - -
part. .

PART 63-~CERTIFICATION: FLIGHT
CREW-MEMBERS OTHER THAN
PILOTS

3. The authority citation for part 63 is
rev:sed 10 read as follows:

Authonty 49 U.S.C. 1354(a), ‘1355 1421
1422, 1427, 1429, and 1430 (revised, Pub. L.
102-143, October 28, 1991); 49 U.S.C. 106(g)
(revised, Pub. L. 97449, January 12, 1983)."-

4, Section- 63 12bis rev1sed to read as
follows . _ s

'§63:12b - Refus_al to submit to & drug or

alcohol test.

{a) This section applies to an
employee who performs a function
listed in appendix I or appendix J to
part 121-0f this chapter directly orby -
contract for a-part 121 certificate holder,
a part 135 cemﬁcate holder, oran

operator as deﬁned in. § 135 1(c] of thls :

B 'chapter ‘ o
(b} Refusal by the holder ofa .~

certificate issued under this, partto take -

a dmg test required under the”
provisions of appendix I to part 121 or-
an alcohol test required under the
provisions of appendix J to part 121 is
: grounds for—
“{1) Denial of an apphcanon for any
“ceftificate-or rating issued under this

- part-for a period-of up to-1-year aﬁer the -

i date of such refusal; and -
- (2) Suspénsion or revocation of any -
) cemﬁoate or ratmg issued under thxs

part.
PART 65—CERTIFICATION_ AIRMEN

OTHER THAN-FLIGHT
- CREWMEMBERS

"5, The authonty citation for part 65 s

v, rev1sed to read:as follows

Authority: 49 US.C. 1354(a), 1355, 1421,
1422, and 1427 (revised, Pub. L. 102-143,.
October 28, 1991); 49 U.S.C. 106(g) (rev;sed

~ Pub. L. 97-449, January 12, 1983).

6. Section B5. 23is rewsed to read as '
follows:’ :

- § 65.23 - Refusal to submn to a drug or
" alcohol test. ;

(a) General, This section apphes to an
employee who performs a function
listed in appendix I or appendix J to -
pazrt 121 of this chapter directly or by"

‘contract for a pdrt 121 certificate. holder,
a part 135 certificate holder, an operator

as defined in § 135.1(c) of this chapter,

_ or an air traffic control facility not-
~operated by the FAA or the U. S

milit

(b} Refusal by the holder of a-
certificate issued under this part to take
& drug test required under the ‘

. provisions of appendix I to part 121 or
"an alcohol test required under the.

provisions of appendix | to part 121is '
grounds for— -
(1) Denial of an apphcanon for any

. certificate or rating issued under this
part for a period of up to 1 year after the
_date of such refusal; and :

(2) Suspension or revocation of any ‘
certificate or rating i 1ssued under this
part.

- 7. SeCthIl B5. 4Ga is added to read as
: follows ' ‘

§ 65.463 Misuse of alcohot

(a): This section applies to employees
who perform:air traffic control duties
du‘ectly or by contract for an employer
that is an air traffic control facility not -

operated by the FAA or the U.S. mlhtary-
- {covered employees).
- {b) Alcohol concentration. No covered.

employee shall report for duty or remarn
on duty requiring the performance of -
safety-sensitive functions whl]e having

“an alcohol concentration of 0,04 or
. greater. No-employer having actual

knowledge that an employee has.an .

alcohol concentration of 0.04 or greater -
shall permit the employee to perform or

continue:to perform safety-sensmve -
functions.
(c) On-duty use. No coversd employee

- shall use alcohol while performing
. safety-sensitive functions. No employer -
‘having actual knowledge that a covered -

“employee.is using alcohol while

. perfarming safety-sensitive functions'
shall permit the employes to perform or

continue to perform safety-sensntwe

functions. - - .
(d). Pre-duty use. No covered :

employee shall perform air traffic * -

- control duties within 8 hours after using
. alcohol. No employer having actual

uk_nowledge that such én-employee has. .
. cemf cate holder

used alcohol within 8 hours shall . .

. who meets

permit the employee to perform or .
continue to- perform air traffic control
duties. ‘

{e) Use following an accident. No
covered employee who has actual
knowledge of an accident 1nvolvmg an:
aircraft for which he or she performed

- asafety-sensitive function at or near the

time of the accident shall use alcohol for
8 hours following the accident, unless
he or she has been given a post-accident -
test under appendix ] to part 121 of this
chapter, or the employer has determined

" that the employee’s performance could -

‘not have contributed to the accident.
{f) Refusal to submit to a required
alcohol test: No covered employee shall -

_refuse to submit to a post-accident,

random, reasongble suspicion, or

" follow- -up alcohol test required under

appendix ] to part 121 of this chapter.
No employer shall permit an employee
wha refuses to submit te such a test to

- perform or continue to perform safety-
© sensitive functions,

8. Section 65.46b is added toread as
follows:

§65 A8b Testing for alcohol Pt
(a) Each air traffic coritrol facility not

* operated by the FAA or the U.S. military.

(heremal’ter employer) must establish an
alcohol misuse preventxon program in
accardance with the provisions of -
ap endix J to part 121:0f this chapter.

) No employer shall use any person
o definition of covered
employee in appendix ] to part 121to’
perform a safety-sensitive function. -

‘listed in that appendix unless such _
- person is subject to testing for alcohol R
'misuse in accordance with the :

provisions of appendix J.

PART 121—CERTIFICATION AND
OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR.CARRIERS AND
COMMERCIAL OPERATORS OF
LARGE AIRCRAFT '

9. The authonty citation for part 121

“isrevised to read as follows:

- Authority: 49 U. 8C. 1354[3). 1355, 1356,
1357, 1401, 1421—1430; 1485, and 1502

- (revised, Pub. L. 102=143, October 28, 1991);

49 U.S.C. 106(g) (rev1sed Pub L. 97—44&
January 12, 1983). -

10. Section 121.458'is added to
.subpart Oto read as follows: *

. § 121.458 Mlsuse of alcohol

{a) General. This section apphes to
employees who perform a function
listed in appendix J to this part for a
certificate holder {covered employees]
-For the purpose of this section, a person
wha meets the-definition of covered

© employee in appendix ] is consxdered to.

be performing the function for the
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_ . [b) Alcohol concentration. No covered
‘employee shall report for duty or remain
on duty requiring the performance of .
safety-sensitive functions while having

“an alcohol concentration of 0.04 or
greater. No certificate holder having
actual knowledge:that an employee has

“an alcohol concentration of 0.04 or
greater shall permit the employee to
perform or continue to perform safety~
sensitive functions.

- {€) On-duty use. No covered employee
shall-use alcohol while performing

‘safety-sensitive functions. No certificate. -
holder having aetual knowledge thata
covered employee is using alcohol -
while performing safety-sensitive -
functions shal! permit the employeeto
perform or continue.to’ perform safety

-sensitive functions. ..~ .

(d) Pre-duty use. (1) No covered
employee shall perform flight
crewmembér or flight attendant duties

- within 8 hours after using alcohol.- No
certificate holder hﬂvmg actual =~ |

‘knowledge that such an employes has’
used alcohol within 8 hours shall -
permit the employee to perform or

: contmue to perform the specnﬁ.ed

' dutlm.

{2y No covemd employee shall’ ©
perform safety-sensitive duties other :
than those specified in paregraph (d){1)
of this section within 4 hours after using
‘alcohol. No certificate holder having -

- actual knowledge-that' such an employee

" has used alcoho! within 4 hours shall"
permit the employee. to perform or
continus to perform safety-sensmve _

- functions. | =

o le) Use foﬂomng am accident. No

" covered employee who hasactual -

-knowledge of an accident involving an
sircraft for which he of she performed
a safety-sensitive funétion at or near the
time of the accident shall use alcoho! for

- 8 hours following the accident, unless
he or she has been given a post-accxdent
test under appendix J of this part, or the

_employer has determined that the.

~ employee's performance could not, have

: contnbuted to the accident. -

" {f) Refusal to submit toa requrred

- alcohol test-No covered employee shali
refuse to submit to a post~acc:dent
random, reasonable suspicion, or

follow-up alcohol test required under

-appendix ] to this part. No certificate..

- holder shall permit an.éemployee who
refuses to.submit to sucha testto -
perform or continue to-perform safety- -

- sensitive functions.. :

11 Section 121;459 is added lo

- subpart O to read as follows

§121. 459 - Tasﬂng !or alcohol

(a; Each certificate-holder must -
- establish-an-alcohot misuse. prevenhon :

L General.

_ mircraft with the intention o
- time all such’ persons ‘have disembarked, and
*. in'which any person suffers death or serious

" misusé prevention program. certification: -

pmgram in acco'-dance with the
provisions of appendli to this part.

-(b} No-tertificate holder shall use any
person who meets the definition of
covered employee in appendix J to this
part to perform a safety-sensitive ‘
function listed in that appendix unless -

-such person is subject to testing for -

alcohol misuse in. accordance ‘with the
provisions of appendix J.

12. Appendix ] to pan 121is added
to read as follows:” ~ * 2

’ Appenduc] to Part 121——A1cohol R

Misuse Prevesition Program -

This appendix contains the standards and
components that must be included in an

alcohol misuse preventron program requu-ed

by this chapter.

v A, Purpose The purpose of this appendrx

_ Is to establish programs designed to help

prevent accidents and injuries resulting from
the misuse of alcohol by employees who_

- | performa safsty-sensitive functlcms n'

aviation. - -
B. Alcohol testing procedures Each

. employer shall ensure that all alcohol testing

conducted pursuant to this appendix .

" complies with the procedures set forth in 49

CFR pért 40: The provisions of 49°CFR part-

" a0 that address alcohol testing are-made -

applicable to employem by this appendix
C. Definitions. : ,
As used in this appendu:—

Accident means an oecurrence: assocxated

with the operation of an aireraft,which'takes
place between thé time'any lperscrl boards the-
flight and the.

injury-orin which the alraaft rece:ves

. substantral damage. -

_Administrator means 'the Ad.rmmstrator of

“.'the Federal ‘Aviation Adm:nlstmtlon or hisor:

her designated representative, .
- Aleohol means the intoxicating agent in
beverage aleshol, ethyl alcohol, or other low.

molecular weight alcohols, includmg methyl
" or isopropyl alcohl.” :
" Alcoliol cohegntration (or content) méahs

the alcohol in a volumie of breath expressed
in terms of grams of alcohol per 210 liters of

. breath as indicated by an evrdenna] breath

test under this append:x. '
+ Alcohol use means the oonsmnption of i any.
. bevérage, imixture, or preparation, mcludm.g
ahy'medication, contalnmg slcohol.’
Confirmation test means a second test,

- following & screening test with a result 0.02

or greater, that provides quantxtanve data of

_aloohol concentration.

- Consortinm means-an EMIty, mcludmg a’
group or association of employers or -

.contractors; that provides alcohol’ testmg as

required by this appendix snd thet acts en
behalf of such employers-or contractors,. ..
provnded that it has submiitted an-alcohol

statement to'the FAA in accordanoe thh this

. sppendix.

Contractor company means 2 company that

* has employees whd perform safety-sens:tlve

functiods:by. contract for an employerr :

. ‘gssistance

“regitirernent imthis appendix.

Covered employee means a person who
performs, either directly or by contract, .
safety-sensitive function listed in section Il ¢f
this appendix for an employer (as defined
below). For purposes of pre-employment
testing only, the term “'covered employee"

includes a person-applying to perform a
safety-sens-twe function. : )

DOT agency means an agency {or 3
“operating administration”) of the United -

* States Department of Transportatmn

administeritig regulations requiring alcohe)
testing (14 CFR parts 65, 121, and 135; 49
CFR parts 199, 219, and 382] inaccordancs
with 49 CFR part 40. :

Employer'means d part 121 certificate
helder; a part 135 certificate holder; an air
traffic control facility not operated by the
FAA ar by or-under contract to the U.S.
military; and an operator as deﬁned in14
CFR 135.1{c).

Performing (a safety-sensitive functron) s

employee is considered to be performing a -
safety-sensrtwe function during any peried in . .
which he ot she is actually performing, ready
to perform, or immediately avaitable to- i
“perform: such functions.. - . ‘
- Refuisé:to submit (to an alcohol testJ means .
that a covered employes fails to. provide
adequate breath fortesting without a valid
medical explanation after he or she has
.received notice of the requirement to he
tested in accordance with this-appendix, or
engages in- conduct that clearly obstructs the

: testmg process. .

Safety -sensitive fuhction means & ﬁmc‘tton
listed in section H of this appendix. .

Screening test means an analytical
procedure to determine whether a covered -
employee may have & prohibited
concentration of alcohol in his or her system

Substance abuse professional means a
licensed physician (Medical Dogtor or Doctor|
of Osteopathy), or a licensed or certified :
psychologist, social worker, employee
rofessional, or an addiction
counselor {certified by the National - * .
-Association of Alcobolism and Drug Abuse

~ Counselors Certification Commission) with

knowledge of and clinical experience in the
diagnosis and treatment of alcohol-related
disorders.”

Violation rate’ means the number of
‘covered employees fas reported under " -
:sectlon 1V of this appendix) found during
random tests given under this sppendix to
have'an aicohal concentration of 0.04 or -
greater plus the number of émployees who
refused a random fest required by this -

' ‘appendix, dividéd by the total reported .
_number of employees in the industry.given . L

fandom.alcohol tests under this appendix
. plusthe total reparted number of employses
in the industry who refuse a randoin test
requlred by this appendix. ' - _
- Di:Preemption o Stote ond local laws. . -
1. Except a5 provided in-subparagraph 2 of - -

hls paragraph, these regulations preemnpt any” -

State or local law, rule, regulation, or order
to the-extent that: = . )
(a) Compliance with both the State or loeal v

B -requi.rement and th:s appendrx is not
-possiblejor -

(b) Compliance with the State or localr
requirement is an obstacle to the'. ‘
accomp]lshment and execution- of any



- actual loss of life, injury, ordamage to
- property, whether the provisions apply
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v T The alcohol misuss reqmrements of this -
title shall fot be eansu:medmpteempt :
- provisions of State criminat law that | mpose

sanctions for reckless conduct leading to

specifically to transportation empioyees or

_. employers ér to the general public.

-'E, Other requxremams :.mposed by
employezs. o :
Except as expressly provxded in these .

alcohozlp misuse requirements,

thess requirements shall be wnstmgg

. affect the guthority of employers, ar the

nghts of eniployees, with respect to the use -
of possession of alcohol, including any _
authority and rights with respect to alcohol :
testmg and rehabilitation. - ‘

F. Bequirement for notice. -

© . Before performing an alcohal test undec
. this appendix, each employer shall notify &
" covered mployee that the alcohol test is .

required by this appendix. No.employer shall

- falsely represent that a test is administered

listed in this section diréctly or by contract
; foranemp\lﬂyerasdeﬁnedmthrsappendm

under this appendm

¢

L Covered Emplogem e :
- Each employee who performs-a ﬁmchon

“must be subject fo aleohol testing under an ‘

FAA-approved alcohol misuse prevention

" program tmplemented in accordance with -
. this appemdic. Tbecmmd saiety-sansmve :
. funictions-are:

"1 Flight crewmember duhes.
© 2, Flight attendant duties.~
. 3. Flight instruction: duties.
-4, Aircraft dispatcher duties.. .
3. Kirgraft mmnhenamce or preventive -
mainténance duties. .
6, Ground security cootdma:hor duties.
" 7. Aviation screening duties. . .
8. Au' trafﬁc conl:m\l dutl%‘

2 11 K Tests Reqmred

‘A, Pr'e-employment

.empvioyee perﬁ')
" for an employer, the employee
" testing for alcohol. Na employer shall allow
_ a.covered ‘employes to performr safety- -

.- 1. Prior to the ﬁ!sttme; a.covered
rins safe itive functions
shall undeigo

‘sensitive functions unless the employee’
been administered an alcohol test witha -

‘result indicating an alcokol concentration

less thati 0.04. I a pre-employment test result
under this-paragraph indicates an alcohol
‘concentration of 0.02 or greater buf less than

. 0.04; the provisions of pamgraph Fof sechon
-V of this appendix apply. -

2. An employer i€ ot required to .

. adm:mster an alcoliol test as requmed by this

) concentration less ther 0.04; and

hﬁ. -

aragrap _ .
{2l The employee has undergone an alcohol

test required by this appendix or the alcohol -
misuse rule of anather DOT agency under 49

. CPR part 40 within the previous 6 months,

with a résult indicating an alcohol -

- (b} The employer ensures that ng pnor ,
emp}oyer of the covered employee of whom

" the-employer has knowledge has records of -
- a violation 6f § 65.46a, 121,458, or 135,253 of
‘thischapter or the aloohol misuseruleof .

another BOT. agency thhm the pmvmus 6

months

-Could not have contribated to the accident.

" obtain necessary emergencymdmalcam.

ha's. .:
", qualityand completeness-of theTeposted
data, may obtain additional informationor. . : g)coho! tests conducted under this appenmx 3

‘are unannounced and that the dates for -

. consecutive-calendar years indicate that the
‘ vm!amonra(ersbessthanOSpercent.

- . {3 When the minimum: anpnual petcentage Y
“rate for: Tandom aleohal I.'estmg s 5¢ percent.

ey

B Post-gecident - -

1. As soon as prachcable following an -
accident; eachiemployer shall test each -

* surviving covered employee for alcohol if
- that employee’s performance of a safety- -
- sensitive function either contributed to the.
- accident or cannot be completely discavinted

as a contributing factor to the accident. The
decision not to administer a test under this
section shall be based on the employer’s
determination, using the best available -

information at the time of the determination,

that the covered employee’s performance -

2. If a test required by this section is not .
administered within 2 hours following the
accident, the employer shall prepare and

the test was not pmmptIy administered. Ifa
test required by this section is not ’

‘administered within 8 bours following the

accident, the employer shall cease attempts
to-administer an slcahol test andd shall -
and maintain the same record.

repare T
' Records shall ba submitted to the FAA upon -

request of the A.dmm:stramr or his or her
designee. ‘

4. A covered empk:yee who issubjectta
- post-accident testing s

shall remain réadily.
available forsuch testing or may be deemed
by the employer to have refused ta submit to

testing. Nothmgmt}m section shalt be -
‘construed to. mqmre the delay of necessary
" medigal attention for injired
~_ following an. accident or to prohibit a covered .

emp:hyeeﬁ:om]aav the scena of an . .
accident for the d necessary 6 obtain-
" assistance in to the secident or to

C. Random i‘estmg -
1. Except as provxdeci in p&nagmphs 2-40f
this section, the minfroum anznal percenitage
rate for random alcohot testing will be 25
percent of the covered amployees, '

-2, TheAdh:.imsu'atorsdecismntainme&e'

or decrease the minimum annual Eexceniage
rate for random alcohol testing is based on .
the violation rate for the entire industry. All

. information used for this deternination 18" .
-, “drawn from alcghol MIS: reports required by .

this appendix..In crder to emsure reliabitity
of the data, the Administrator considers the '

reports from employers, and may make -

appropriate madifications in calculating the
" industry violation rate, Bach. year, the :

Administrator will:publish in the Federal

_Register the minimum anniial percentage rate
for random-aléohel testmg of covered .
-employees: The new minimum anwal

percentage rate for randorn alcoho} twtmg

will be applicable starting lanuary 1 of the
calendar year following publication. -
3. {a} When the minimam snnual

. percentage rate for random alcohot testing is -
.25 percent or mors, the Administrator may
- lower this rate to 10 percent of all-covered
- . employees if the Administrator determines .
. that the data received under the: repom'ng

requirements.of this appendy for two °

- -the testing site-as soon &g’

" the Administ:atormay lower this rate 1025

percent of all covered employees if the

‘ _ Administrator determiies that the data
‘received under the reporting requirements of
- this appendix for two consscutive calendar

years.indicate that the violation rate ig less .

ﬂmn‘!.(lpercentbartequaltoorgxeaterthan

0.5 percent.

- 4. (@} When the mlmmum aonual :
percentage rate for random-alcohol testmg is -
10 percent, and the dats received under the

reporting requirements of this. appendix for
that mlendar vear indicate that the violation
rate is équal to or greater than 05 percent but

" -lesythan 1.0 percent, the Administrator will -
- increése the minimim annyat percentage rate

for random alcohel testing to 25 percent of

' .maintain.or file & record stating the redsons ,,*',an coversd emplayees.

(b) When the ménimim annual perceutage

: rate for random alcohol testing is 25 percent .

or less, and the data received. u.ndertha
reporting requirements of this ap for
that calendar year indicate thak the viclation
rate is equal to'or greater than 1.0 percent, X
the Administrator will increase the minimurm
annual percentage rate for random alc;ohol o

" testing to 50 percent of all covered
- emiployees. -

5. The-selection of employees for mndcm
alcoholtesting shall be madeby a :
scientifically-valid method, such:as a :
rafidom-number table or a cmnputen-based

- random number generator that is matched
‘with employees” Social Security pumbers,

payroll identification numbers, or other
comparable identifying numbers. Under the
selection process used, each covered =

" ‘employee shall have an equal charice of bemg,
made. -

tested each time selections are-
°6. The emplayer shall randomly selécta -

" sufficient number of covered employees for:-

testing dusing each calendar year to equal an.

- annual rate not less than the minimmira

annuial percentage rate for random alcohol

. testing determined by the Administrator. If .
.the employer conducts randemitesting’ =~ -

through a consortiwm, the number of

' employees to be tested may be caIcul-ated for
*-each individual employer or may be besed on:
.‘the total number of covered employees who. "
. ate sub]ect to random alcohol- testmganhs

game Ininimum ennual percentage rate under -

this append:x or any DOT almhoi testmg
“rule.

- 7.Each employer shaII ensure that random

administering random tests are spread .

' reasonably thriughout the-caléndar year. ..

8, Each employer shall requite that each
covered employee wha is notified of -

- selection for random testing proceeds to the

testing site unmedlalely;p:cmded hawever,
that if the émployee is performing a saiety

_sensitive function at the time of the

notification, the eriployer shall instead

"ensure that the employee ceases ta perform:.

- the safety-sensitive function and Ie;:mceeds to
ik ;
9. A covered emplayes shall only be

- zandomly tested while the employeé ig . .-
- performing safety-sensitive functions; 1,ust :

-+ before' the employee is to perform safety- -~
sensitive fanctions; or just-afterthe émiployes . -
-+ hras ceasec}‘perﬁommg seich functions. - o

10. If g given covered employée is subject . -

Lo random alcchol testmg under the a]cohol
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testmg rules of more than one DOT agency.

- theemployee shall be subject to fandom:’

. eloohol testing at the percentage rate *
_established for the calendar year by the DOT

- agency regu]atmg more-tkan 50 percent of the
empioyee’s fungtions, .

11. [fan employer is; requzred to. conduct
rendom aléohol testing under the altokiol
testing riles of more: than one. DDT agency. )
the employer may—'

{a} Establish separate ponls for randors.
selection, with each pool containing the
“covered employees who are sub;ect to testmg
at the same required rate; or - :

- {b} Randomly select such employees for .
testmg at the highest percentage rate
established for the calendar year by any DO'I'
. -agency t6 which the employ er is subject,

D Reasonab]e Suspmon Tésting -.

1. Am employer shall require a: covared
employee to'submit to ari alcohol'test when -
the employerhas réabonable’suspicion to”
believe that the employee has violated ihe '
. alcohol misuse prohibitions in § 65.46a, .

" 121.458, or 135.253 of this chapter. '
" . 2.'The employer’s detérmination that:”
-reasonable suspicion exists to require the .~

- .covered employee io undérgo an alechol test -
" -shall be based on specific, oonbemporaneops. .

articulable observations concerning the

- ‘appearance, behavior, speech or body odors.
_of the amployee. The required observations-
“shall be made by a supervisor who is'trained

in detectmg the symptoms-af glcohal misase.

* The supervisor who makes the determination:
that reasonsble suspicion exists shall not
.- conduct the breath alcoho} test on that
emplayee

3. Alechol: testmg is authonzed by th:.s
section only-if the observations requiredby
paragraph 2 are made during, fust preceding,.
_or just after the period of the work day £ that
__ths covered employse is required to bé in’
_ cotopliance with this rule. An employeé may -
be dirécted by the émployer to undergo , -
_regsonable suspicion testing for alcohol {mly
while the emplayee is petforming safety- -

* sensitive functions; just before the employee
is to perform safety-sensitive functibns; ar.
just after the employee has ceased perf::-rmmg
such functions. - " -

4. {a) X a test required: by thls section is not
administered within 2 kours followmg the" -
determinaticn mads urder "paragraph 2 of :
this section, the ercployer shall prépare and *
" maintain on file a'récord stating the réasons -
the tést was Hot promptly administered. Ifa
-test required by this section is nat.
administered within-8 hours foliowing the
- determination made under paragraph 2 of
this section, the employer shall cease
" attempts to administer an alcohol testand
shall state in‘the record the reastns. for not
administering the test. i

{b) Nohv:lrhstandmg the absence ofa

‘reasonalile suspicion elcohol test under this - '

section, no covered employee shall report for

duty or remain on duty requiring the

* performance of saﬁety-sen51t1ve funictions
while the employee is under the influence of

" or impaired by slcohol. as shown by the

_ behavioral, speech, or performance’ ndicators

" of alcohol misuse; nor shall an employer

permit the covered employee to perform or
" test results with results indicating an alcohol

" continue to perform safsty-sens:twe
f-unctmns untll : .

[1] An alcohol teit is adrmmstered and the

. employee s alciohol conoentratl on measures
‘ less than 0:02or

(2) The start of the employee s next
regula:]y schedaled duty period; but not less.
than BEowrsfollowing the determination

made under paragraph 2 of this section: that' :
. fhere is reasonable suspicion thatthe =
emponee Has violated the alcohol misuse

provisions in §.65 4Ba, 121. 458, or 135, 253 of"

e this chapter.

“{c} Except as provlded in pa.rag:aph ab),
no employer shall take any action under this-
appendixagainst a covered employes based
‘salely-on the employee’s behavior and
‘appearance in the absénce of an alcohol test
This does npt prohibit an employer with
authority indepenident of this appendix from
italcmg any actign otherwxse consistent with

aw.- .

,EEetumroDutyTes:mg AR

" Each employer shall ensure that before a

_: ; covered emplayee returns to duty requiring -.
~-:the performance of z safety-sensitive function

after.engaging in conduct prohibited in’

". §65.46a, 121458, or 135.253 of this chaiter,
-the ernployee shail undergo a feturn to duty’

alcebol test with & result indicating an

A aleohol mncenu'atlon of less than 0.02

F Fo!Iow-up Tesung B R
" Following a detérmination under sectmn ‘

V1, paragraph C.2 of this appendix thata "

«coversd employee is in need of assistance in
resolving problems gssociated with alcohel

" * misuse, each employer shall ensure that the

‘employes is sibject to unannounced follow- -

~.. up aleohol testing as directed by a substance:
. abuse professmnal in atéordance with the'
. provisions of section VT, paragraph C.3(b}(2):
" of this appendix.. A'covered employee shall
.- be tested Ninder this paragraph only while the.
. employee is.performing safety-sensitive

- functions; just before the'employee is to

s safety»sensmve fancticns; or just
after the'employes has ceased performmg
such functions. S

G. Retésting of Covered Emplowes vmh an- .

Alcohol Conc‘entmtzcn of 0. 02 of Creater but

- Less Than 6.04.
Each employer shall retest a covered

o employee 1o ensure compliance with the

© provisionsiof section V, paregraph F of this
- appendix, if the employer chooses to parmit
- “the employee fo perform a safety-sensitive
- function.within 8 hours following the.

" gdmipistration of an-€lcokol test indicating

an alcohol eoncentrgtmn of (1 0z’ or greater

: 'but less than 0 04.

CL IV }]:mdlmg af Test Results, Recard _
‘ - Retennun. and- Conﬁdennahty R

A. Hetent:on of Records ..~ L
1. General Requiremenf Each employar

 shall maintain records.of its alcohol misirse
. prevention program as provided in this

section. The recards shall be'maintained in
a secure. Iocatmn with controlled access. .

- 2.-Period of Reterition. Each employer shall
_meintain the records in accordance with the

following schedile: ..

{a} Five yedrs. Records of- employee a]cohol )
" conducted under this appendix. complié.s

concentmt]on of 0.02'or greater.

dacumematmn of refusals {o take reqmred
dlcohol tests, calibration documentation, -

_emplayee evaluations and referrals, and
" 'copies of any annual reports submitted o tha _

FAA under this. appen dix shall be’
maintained for & minimum of 5 years..
{b) Two years: Records telated to the .-

- collection process (except calibration of -

&videniial breath testing devices) and

training shall be mamtamed fore mnmmum

of 2 years. .
{c) One year. Records of ail test results . -

.below 0.02 shall be mamtamed for a

zmm.mum of1yeer.” . - '
3. Types of Records. The fullowmg spemﬁc N

' records shall be. maintained. -

(2) Records related to the collecuon
process: ‘

(1) Collection logbooks it used‘ o )

(2) Documents relating to. the random

- selection pracess,

{3} Calibration docﬁmentahon for
evidentia} breath tzsting devices.
(4) Documentation of breath a].cohol

. technician training. -

{5) Documents. generated in csnnecnon

“with decisions to administer reasnnable .
. susplcxon aléohol tests, )

- {6) Décuments generated in ccmnec:‘non

;Wltl'rdemsmns 6n post-acczdsnt tests. -

.(7) Documents verifying existence of a
madxcal explanation of the inabilify ofa

. covered employee to prov Lde ‘Gdequate . breaih ’

for testing.- C
(5) Records related fo test resilts: . .
(1) The'employer's copy-of the alcohol test *

' 'form including the results of the test; -

(2) Docuients related to the refisal of any -
covered employée to submit to an alcohol - 7

test required by this appendix.

(3) Documents presemed bya covered -

. emplayee to dispute the result of an alcohol

test-administered undér this appendix.
[c)-Records related to other violations of

:§§.65.4Ba, £21.248, or 135.253 of this chapter.'

(d) Records related to eveluations: -
" (1) Records-pertaining toa deterrmnat:on

o by, a substance abuse-professional concerning,

a covered employee's need for assistance.
.{2) Records concerning a covered -

i employee s corapliance with the
recommenidations of the substance abuse ‘
professional.” -

(3} Records of nohﬁcatmns 10 the Federal
AirSurgeen of violations of the aIcohol

.~ misuse proh1b1tmns in this chapter. by '

- covered employees who hold medidal .
. certificates: issued under part B7 of thls ‘
- chapter. ' i

(e} Records teIated 10 educatmn an{i

: trammg A

{1) Mﬂtepals an alr:cho] mlsuse awareness, -
including a copy of the empleyer (3 pohcy on

. &lcohcl misuse. -

{2} Docurnentation of corrphance with- L‘ne )
requirernents.of SBC’t]Oﬂ: V1, paragraph’ Aof

" this appendix.-

{3) Documentation Df trmmnb prowde Yo
superv:sors for the purpose of quahfymg the
supervisors to make a determination:

_concerning the fieed for alcohol testing based -
-+ on reasonable suspicion..

{4) Certification that any. trammn

with the requizements for such training.
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" 1. Annusl reports summenzmg therresultsz ‘

" of alcohol misuse provention programs shall
e submitted to the FAA in the form and -
-+ - manner prescribed by the Administrator by

" “"March 15 of each year covering the previots
December. .

calenduymrﬂannarylmxgh

fa)-Bach part 121 cértificate halder shall
: submﬂ.an enpual report each year, - -
~ (b Each entity conducting an alcohol .
msusa prevention program under the .
;. provisions of this ap t
121 certificate holder that has 5@ ormore
- covered emploizes on Janyary I of any )
| ‘calendar year'shall submit ai anhual report .
" to the FAA for that calendar year,” "
. (c) The Admimstrator reserves the right to. -
. requiré empl E}yers not otherw:sa required to.

* subrmit anoy th prepate: antth sub;t:]t] _
such reports to the I":’AA. loyers at
“be required to submit annual under

" this provision meenohﬁed’ mwnnngby
o 1;3&:!1 Boyerthat ts subj
. 2.Ea ect tamcre
- tharn'one I;ﬁ agency alcohol rule sh&ll
. jdentify each emplayes covered by the
regulations of more than oné DOT agency- ]
. This identificatiotr will be by thetotal nmnber
and | ‘of covered fonction. Priorto.

" ~employee subject to'the tules of more than
one DOT agency; the' eran’oyer shall
© determine which DOT ' rule-oF m]’es
- guthorizes or requires the test. The fest mlt
information shall be directed to the ‘
appropriate DOT agency or agencies. -
PS. Each emnpioyer sheil ensure the
" and timeliness of sach mhm:tﬁe&.
-4 Eachmpoﬂshaﬂb&submmedmtha
form and manner p:esmbsdhytha -
 Administrator. - L
5. Each report sl‘xaﬂ be smg:ed by t t'he
employer’s.  misuse’ e

prograny manager o other
| - representative.
6. Eachmpo:tthatwntmnamfnrmahonm
an glcohol sarsening test result of 0.02 or.

©  greater ar aviolation of the alcohol misuse

- provisions of §65:464; 121,458, or 135.253 of .
- this chapter shall include the. followmg
.informational elements: .
_ (?};\Iumber of covered emplayeee by

. employee categery.

fb) Number of covered emplayees in each, -
categary subject to alcohol testing under the
. alcohel misyse Tule of an.ather DOT agenscy,
identified by each agency. -
{c){1} Number of screening tests by type of
test and employes category.
* (2} Number of confirmation tests, by type
of test-and exiployee category.
. tdyNumber of confirration alcohol tosts
indicatitig an alcobol concentration of 0.02 of
- greater but less than 0.04 by type of test and
. employvee category. - :
(e} Number of conﬁrmauon alcobol tests.

. ‘udicating an alcohal cancentration of 0.04 or
‘greater, by type of test and employee s
category.

£f) Number of persons , deniied a posmon as
a.covered eriployee following a pre-
employment slcoholtest indicating an.
~.alcohol concentration of 3:04 or greater. . -
(g} Number of coversd employses witha' -
. conﬁrmatlon aIcohoP test mdlcatmg an’

o sect:onVl,p

petidix, other than a part
*-regpanse to the violetion. -
—'m&sed‘tosubmtaanalmhoim:eque& '
. under this‘appendix, the tumber of such

- refusals that were for random tests, andther
~action taken in response to each refusal.

,elwbalmimprwmomoiﬁﬁma,

. emﬁayee

‘of reasoneble suspicion of afcohol mistse.

‘records pértaining to the employee s use of
alcohoi includiog dny records perta:mng te.

alcohol concentratmn of 0.84 ot gtea:ker wha

" were Teturned to duty in covered positions

(having complied with the recommendnhons

-of a'substance abirse professional as.

described in section V, paragraph E, and
ph C of this: appeznd‘lx}

- {b)} Number.¢ covemd employees wha'
were administered aleohiof ami drugtesl:s at

3 accordance ‘with the provisions below. | the same time, with both a positive drug test .

- result and an alcohol test result fnd'matmg an

alcobol concentration: of 0.04 or greater. .
(i} Number of covered employees wha wem

. found to- have violated other alcobol misuse
’ prov1smns of §565. 45&, 121.458, or. 135.2_53 .

of this chapter, and the action taken in
“(i} Number of covered emplogees whn

(k) Numbier of supervisars whe have |
received requned training during the | ./
reporting period in determining the exlatence

«of reasonable suspictomn of alcohol misuse.

~7. Each report with no screening test -
resulta-of 6,02 or greater or violations of tlm

. T21.458, or 135.253 of this chapter shall. -.
include the following informational’

*. elements. {This report may only be suhmnted
" 'if the pregram results meet these criteria ];

- {al N_umbernf covered emphyees by

(b}Numbarof covered employees in each
category subjéct to sicohal testing under the .
alcohol misuse rule of another DOT asﬂnzy

:. {dentified: by each agency.

(c)Numherofsueemngteétsbytype oi

. testand

‘Category;
{d} Number of covered employees wha -

* ehgaged in slcohol misuse who were.

returned to duty in covered positiors Qhévmg
complied with the recomrmendations of &. "
substance abuse professionalas described in

" section V, paragraph E, and section VI,

paragraph C of this appendix}. - :
{e} Number of covered emaployees who

refused to su'bmzt to an alcohol test reqmred

under this, . appendix, and the action takenr m

- Tésporise to edch refusal.

{fi Numnber of supervisors who have -

R Teceived requn:ed traixf¥ing during the -

* reporting period in determining the: emstence

"8 An-FAA-approved consortivm may.
prepare reports on behalfof individual -
aviation employers for prrpgses of
" compliance with this reporting requu‘ement.
Hawever, the aviation exployer shall sign”
#nd submit such a report and shafl remain. -

- responsible for ensuring the accuracy and
Aimeliness of sach report prepared on its

behalf by a consortium.

C. Access to Becards and Faahtzes
1, Except as requrred' by Jaw or expressly

: authorized or required im this a'ppe'nd‘m, ne.
- employer shall refeas covered employee
information that is containéd in records
‘requiredto by maintained under this
~‘appendix, ) )

2. A covered’ employee is entrtled upom
writtent request,.to obtain copies ofany-

B lns or her aloohol tests. The employer shall
" promptly providé the records requested bv -

the Accesszoanmphyees

_ employes.
‘records shiall not be contingentiupdny .
. paymant fermmda o!herthmtbosev
i spemﬁml!y

od. -
3. Bach employer shralt make: ml’able

‘copies of all resulta of a!coho]‘ !esbing

- conducted under this b and ary

. other information pertaining to the - - -
: employer’s alcoho¥ misuse

for

program, when fequested by the Secretary of .

Trangportation or any DOT agency with -

regulatory avthority aver the employer er .

covered employea. . S
4, When requested by the Na.tmnaI '

“TransportatmnSafetyBoardaspannfan .
: acmdﬁntmvasugamn,eachemphyet shall

information related to'the .

" employer's admiinistration of g post-accident
- glcokiof test administered follt)wma the.
" escident under inves

h&a.tm ..
&Recotdsshallbemadeavmlabla toa . .
subsequent employer upon receipt aiwntten. X
request from the covered
| Disclosure by the subsequent am:p«loyer is

. "perinittéd only as expressly authorized by the
. terms of the employee’s requést, -

- 8. Anemployer may d:schsemfctmannn

reqniredtubemamtamedmdmthm e

* appendix pertaining to'a covered: empfcyea =

to the employes or to the décisionmaker i .
Ia:wsmt grievaics, or ather

proceeding’ -
~ mmatedbyormbehaﬁuhhahdxwdual

-and ansmgfmmthﬂemhﬂimalcahehest

. adm:msmedunder !hlsappendm or from

thatthe

' 3'3833
: under '§565.46a, 121 458,01 135.253 of this -

chapter (including, but not limited to, a

-worket’s compensation, unemployment

iom, o other procesding refatmg to -_ ‘

a benafit sought by the

employee}. -
7. An employer shall release information

. régarding a-covered employee’s records as |
- directed by the spectfic, written: consent of
the employee authorizing release of the'

information to-an ldenhﬁed’person Releasa -

- of Such information by the person recewmg

thie information fs permitted only in:
accordance w1th the’ terms of | the employee g
_consent. . ..

- 8. Each employer shalt pemm acr.:ess to all :

o famhtxﬁs utilized in complying with the
" rtequirements of this appendix-to the . '~ . "

Secretary of Transportation-or any. DOT -
agency with regulatary autharity over the

employer ar any of its coverad emiployees.

V.Comequeneesforﬁmp}oyeeslingagmgm N

. Aleohol-Related Conduct
LA Removal From Safaty—sensmve Functzanr

-1, Except a§ provided in section Vi of this

- "appendix, no covered employee shall

perform safety-sensitive functions Hithe

-employee has engaged in conduct prohibited
- by §§65.46a, 121.458, m13&253 ofthis. - -

chapter or an alcohol xmsuse rule of: anather co

- DOT agency.

* 2. No employer shall ) pemm any covered

-amgloyée to perform safety-sensitive

functions if the, employer has determined -

. that the employes has violated: this

paraaraph_ '
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B. Permaneént Disqualification From .5'15'1"»'1':.:.5{'l :
An employee who-violates §§ 65.46alc),

~ 121.458(c}, or 135.253(c) or who violates. .
" other alcohol misuse provisions of §§ 65.46a,
.-121.458, or135:253 of this chaptei and had

o prekusly erigaged. in conduct that vxolated

the provisions of §§65.46a, 121. 458, or -

. 135.253 of this chapter after March 18, 1094
is permaneptly precluded from performmg
for an employer the safety-sensitive duties:

. the employes performad before such

.~ violation.

_ 'C Notice to the Fedsral Air Surgeon

1.’ An employer who determines that- a
_,oovered employee who holds an ‘airman
“medical certificate issued under part 870of -
‘thig chapter has Violated the provisions.of -
- §§ 65.46a, 121,458, or 135.253 of this chapter
shall notify the Federal Alr Surgeon wzthm
" 2 working days.
" - 2, Each such employer shall forward to the.
- Federal Air Surgeon a copy of the report of
any evaluation performed underthe: .~ °
" provisions of section VI of this appendix ..
‘within 2'working days of the emp]oyer 8
- receipt of the report,..
3.-All documents sha]l be sent to the
“Federal Air Surgeon; Office of Avidtion =
. Meditine, Diug Abatement Division’ (AAM— ¥
800); 400 7th Street SW., Was!nngton,
20590. . : .
“4: No covered employee who holds a part
.67 airmen medical certificate shell perform .
_ safety-sensmve duties for an employer
following & violation until and unless the -
. Federal Air Surgeon has recommended that "
- the employee be: permltted to perform such
" duties, - ‘
D. Notice ofBeﬁ.xsaIs L j A
1, Except as provided.in subpa:agraph 2. of
this paragraph, each employer shall notify.:
the FAA of any covered employee who holds -
a certificate issued under part 61, ‘part 63, or
- 'part 65 who has refused to submiittoan.” "
“ alcohol test required inder this eppend.tx.
Notifications should be'sent to: Federal .- . .
‘Aviation Administration, Aviation Standerds
* National Field Office, Airmen Certification
" Branch, AVN-460,P.0. Box 25082, Oklahoma
City, OK 73125, * -
. 2. An'employer is 2ot required to notify tha
FAA of refusals to submit to pre-employment
. alcohol tests or refusals to submxt to return
. to duty tests.”

"E Reqmred EvaIuatzon and Testmg

.:'No covered employee who has engaged in
- ocmduct probibited by §§65.464,121.458, or,
'135.253 of this chapter shall perform safety-

- sensitive fuhctions unless the employse has -
- met the requirements of section VI, paragraph -
" Cof this appendix. No employer shail ‘permit

a covered employse who has engaged in such -
conduct to perform sefefy-sensitive funcuons
.. unless. the employee has met the. ~ ="
requirements of gection VI, paregraph Cof "
. this appendix; :

%, Other AJcohoJ He!oted Conduct

. 1.No covered employee tested-under the

» -provisions of section Il of this appendix who
is found to-have an alcohol concenu-ahon of.
0.02 or greatet but less tham 0.04 shall .
perform or continue to perform safoty- -

..1 - edmlmstered in eccordanoe with tlns.
. appendix.

s employees found to have violated the

sensitive funct:lons foran employer. nor shall |
an employer permit the employes to perform: .
or continiie to perform safety ~sensitive .
fuuctions, u.ntlf

(a} The emp]ayee s aloohol concentratlon

" siieasutes less than 0.02; 01 -

{b) The start of the employee s next’’

wregula.rly scheduled duty period, but not. less
.than 8 h_ours following admxmstrahon of the

test, .- -

2. Except as pmvxded in subparagraph T of
this paragraph, no employer shall take any
action under this rule against an employee
based solely on test resuits. showing an

. ‘aleohol toncentration less than:0.04. This
--dbes not prohibit-an employer with aut‘honty

. independent of this rule from taking any”
-action otherwise consistent w1th law,,

VL Alcohol M.lsuse Infonnahon. Trainmg

-and Referral
A Emp}oyer Ob)igat; \:'to Ptomu!gate a’
Policy on the Misuse of ‘Alcohol '

1. Genéral requireinents. Fach,
employer shall provide educauonal

~ materials that explain these alcohol -

- misuse requlrements ‘and the-employer’s.
- policies and procedures, with respect to -

. Imeeting those requirements,

(a) The employér shall énsire thata copy
‘of these materials is distributed to each.

- covered employee prior to the start of alcoliol
testing under-the employer's FAA-mandated .

-alcohol roisuse prevention pro end to
£ach-person subsequently lureg : 1

~. . transterved to'a covered position, ...

(b} Each employer shall provide writien -

. notice fo representatives o empioyee

‘organizations of the evmlablhty of this o

’ informat:on. ‘

- 2. Required coiitent. The matenals tbe -
made ivailgble to erivployees shall include :

- detailed discuséion of at Jeast the following:
(&) The identity of the person designated. by
-' the employer to' answet employee questlons

about the materials..
-(b) The categories of employees who e.m -

* subject to the provisions of these alcohol

‘misuse mquirements.

7. (c¥Sufficient information about the safety-

gensitive furictions performed by those: -
employees to riake clear what period. of the
work dey the'covered employea is requued
to be'in oompllance with these elcohol
" misuse requirements. -

(d} Specific information concerning’

s employee conduct that is pmhibxted by th:s -

chapter.”

:{e) The WMes vinder whicha - " 1

‘covered employee will be tested for alcaho]
under this appendix. .

- () The procedures that will be used to test
- for the presence of elcohol, protect the - °
employee and the integrity of thebreath
testing process, safeguard the validity of the
‘test results, and ensure that those results are’

 attributed to.the correct employee. -

(%) The requirement that a covered -
employes submit to alcohol tests

(b) An exphnauon of what conshtutes a:

_' mefusal fo submit to an alcohol test end the
_ attendant consequences., 3 :

- (i) The consequences for ooi'ered

A

..\

pro}:ubmons in t}us chapter, mcludmg the
requirernent that the employee be removed
imrhediately from performing safety-sensmve ]
functions, and the procediares under sectlon

. V1 of this appendix.

() The consequences for covered

Lemployees found to have an elcoho]

concentration ofo 02 o greeler but. less then

004.

: (k) Informanon concermng the effects of

: alcohol misuse on an individual’s health,

work, and personal life; signs and symptoms.

" of an alcohol problem; and available methods -
-, 'of evaluiating and resolvmg problems. -~ .7

. associated with the misuse of alcohol; and '
intervening when an alcohol problem is =~
- suspected, including confrontation; teferral
to any-availabile emiployes assistance
program -and/or referral to management,’
-(1) Optional provisions. The materials: -

‘:7 supplied to covered employees may also -
. ..include information on additional employer
 policies with respect to the use or possession ..

of alcobol, includirfg any oonsequences for

" an employes found to have a specified
" alcohol Jevel, that are based onithe .~ .
> employer’s. aut.hority independent of this L

*appendix. Any siich additional policies or
consequences must be clearly and obvzously

- described as being based on. mdependent

authonty .
B Tmmmg for Supemsom

" Each emiployer ghall ensure Ithat persons » L
designated to determine whether reesonable '
* suspicion exists to require a covered -

" ‘employee to undérgo- alcohol testm,g under -

section T] of this appendix saceive at least BO '
minirtes of training on the physical,” '
behavioral, speech, and performance el
- indicators of pivbabié alcohol misuse,, - -

-G Referral, Evaluation, anc[ Tmatment

-1:Each covered employee ‘who has v
engaged in conduet prohibited by §§ 65.46a, 5

121.458, or 135.253 of this chapter shallbe ~ - -
_advised by the emplayer of the resources

. available to the empioyee in evaluatingand . °

' resolvmg problems associated with the

 misuse of alcohol, including the names.

. bddresses; and telephone numbersof

‘substance abuse professmnais and counselmg
and treatment programs. - -
- 2. Each covered employee wl:.o engages in:

conduct prohibited under §§ 65.46a, 121.458,

or 135.253 of this chapter shall be eévaluated’.

by a substance ebuse professional who must - -
. determine what assistance; if any, the"

employee needs in resolvmg problems
associated with-alcohol misuse; 7.0 ¢

3. (a) Before a covered employee retums to
© duty requiring the performance-ofa. safety- -

- sensitive function after engaging in conduct .

_ prohibited by §§ 65.468, 121.458, or 135,253
of this chapter, the employee shall undergo
aTeturn-to-chity alcohol test with a'result”

_inchcatmg an alcohol concentrann of less: "

than 0.02.:
(b) Iir eddition; each covered et :loyee

" identified as ‘needing hssistance in resolving .

problems associated with alcoho! misuse—-
‘(i) Shall be evaluated by a substance abuse .

pmfessmual to.determine whetherthe .- .
- employee has properly followed, any

rehabilitation program prescribed, um:ler

L subpamgraph 2.0f tlns paragreph end. i
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(ii)-Shall be subject to: unannou.nced
follow-up alcohol tests administered by the .

. employer following the employee’ § Teturn to

diity: The niraber and frequency of such -

~ follow-up ‘testing shall e determined by a

substance abuse professional, but shall

consist of at least six tests in the first 12

. months following the employee's return to
duty. The employer may direct.the employee
to undergo testing for drugs (both return to
duty and follow-up), in addition to alcohol
testing, if the substance abuse professional
determines that drug testing is necessary for
the particular employese. Any such drug

- testing shall be conducted in accordance
with the requiremnents of 49 CFR part 40. -

_ Follow-up testizg shall not exceed 60 months
. from the date of the employee’s return to . -

‘duty. The substance abuse professional may -

terminate the requirement far follow-up .

~testing at any time after the first six-tests have -

been administereq, if the substance abuse

- professional determines that such testmg is

" no longer necessary. : :
" 4. Evaluation and rehabilitation may be -
provided by the employer, by a substance
gbuse professional under contract with the
-employer, or by a substance abuse :
professional not affiliated with the employer,
The choice of substance abuse professmna]
and assignment of costs shall be made in
accordance with employer/employee_

" ‘agreements.and employer policies.

§. Each empioyer shall ensure thata’
substance abuss professional who determines
- that a'covered employee requires assistance
in'tesolving problems with dlcohol misuse
- ddes not refer the employee to the substance -
- abuse: pmfess;ona['s private practice ortoa.
‘person or crganization from which the
substance abuse profess:onal receives &

- rernuneration or i which the substance

-abuse professional has & financial interest.
This paragraph does not prohibit a substancs

- sbuse professional from referring an:
employee for assistance provided through—

- (2) A public agency, such as a State. .

: oounty, or munitipality; : :

(b) The employer-or a person. u.nder
contract to provide treatment for alcohol -
problems on behalf of the emplayer;

{c} The sole source of therapeuticaily -
appropriate treatment under the amployee ]

;health insurance program; or .. -

- (d) The sole source of therapeutlcally

. appropriate treatment’ reasonably accessxble

“to the employes... :

- 6. The requirements of this paragraph wnh
- respect to referral, evaluation, an

rehabilitation da not apply to apphcants who

- refuse to submit to pre-employment testing or

‘have a pre-employment test with'a result,
- indicating an alcoho] concenl:l‘ahun of 0.04 or
‘greater.” -~ - . 7

: v Employer s Alcohol Mlsuse vaenﬁon

 Program

‘A, Schedule for Subm:sszon of Cemf’ cat:on
- Statements and Implementation . ; -

1. Edch empluyer shall submit dn aIcohol
m1susa prevention program ‘(AMPP)
certification statement ag prescribed n
..« paragraph B of section VII of this appéndix,
in duplicste, to the FAA, Office of Aviation
Medicine, Drug Abatement Division {AAM-—
800], 400 7th Stteet SW., Wasl:ungton Lo

20590. in. accordance w1th the schedule

- below,

(a) Each employer that holds a part 121

_ certificate, each employer that holds a part -
135 certificate and directly employs mare -

than 50 covered employees, and each zir
traffic control facility affected by this rule
ghall submit a certification statement to tha
FAA by July 1, 1994. Each eniployer must -
Implement an AMPP mesting the
requirements of this appendix-on january 1,
1995. Contractor employees tothese -
emplayers must be subject to an AMPP

meeting the requirements of tlns appendix by.

July 1, 1995,

- (b) Each émployer that holds apart135
certificate and directly employs frem-11 to 50
covered employees shall submita :
certification statement to the FAA by January
1, 1995. Each emplayer must implement an
AMPP meeting the requirerneats of this -
appendix on July 1, 1995. Contractor

. employees to these emplayers mustbe . - . ..

subject to an AMPP meeting the reququménts
of this appendix by January 1,11906.
(c) Each employer thatholds a part135

certificate and directly employs ten or fewer -
- prevention program ‘certification statsmient to

covered employees. and each operator as
defined in 14 CFR 135.1{c) shall submit a

certification staterment to the FAA by July 1, _

1995, Each employer must implement an
AMPP meeting the requu'ements of this
appendix on January t, 1996. Contractor
employses to thesa employers must ba
subject to an AMPP meeting the mqmrements
of this appendix by July 1,1996. :

2..A company providing covered

empicyees by contract to employers may be :

authorized by-the FAA to. establish an AMPP
under the auspices of this appendix by

subm1ttmg a'certification statement mesting

the requirements of paragraph B-of sectlon -
VII of this appendix direetly to the FAA.
Each contractor company that establishes an
AMPP shall implement its AMPP in :
accordance mth t.he prowsmns of this
appendix. ‘

{a) The FAA may revoke 1ts authonzatmn :
in the ¢ase of any contractor-company that
faild to properly implement its AMPP.

(b) No. employer shalluse & contractor ;
company’s employee who is not subjectto
the employer’s AMPP unless the employer. -

- has first determined that the employee is .
- subject to anather FAA-mandated AMFP, .

-3. A consortium miay be authorized to -
estabhsh @ consortium AMPP under the
auspices of this appendix by submutmg a’
certification statement meeting the

requirements of paragraph B-of section VII of

this:appendix directly to the FAA. Each’

consortium that so certifies skall unplement ‘
~the AMPP on behalf of the consortium.

mepibers in accordance with the pmviswns
of this appendix.- ‘
(2] The FAA may revoka its authonzanon .
in the caseof any consortium that fails to
properly implement the AMPP. .
(b) Each employer that parhclpates inan .

. FAA-approved consortium remains -

individually responsible for ensuring -
c.omphance with the provisicns'of these: -

alcohol misuse requirements and must -

mhaintain all records required under section:

- IVof this: appendix.

.. [¢) Each consortium shall notify the FAA

- of any membership termination within 10

days of such termination... . _: .
4. Any person who applies for a certificate |
under the provisions of parts 121 or 135 of

* this chaptet after the effective date of the
. final rule sha]] subm1t an alcohol misuse

prevention program (AMPF) certification

" statement to the FAA prior to beginning-» -

operations pursuant tothe certificate. The -
AMPP shall be implemented concurrently
with begmnmg such operations or on the
date specified in paragraph A.1. of this
section, whichever is later. Contractor

.. -employees to a new certificate holder must
-"be subject to an FAA-mandated AMPP-within -

180 days of the unplementauon of the
emplaoyer’s AMPP .

5. Any person who mtends to beg;n air
traffic control operations as an employer as

_.defined in 14 CFR 65.46{a)(2) (air traffic
control facilities not-operated by the FAA or
by or under contract to the U.S. military)

after March 18, 1994 shall, not later than 60

‘days prior to the proposed initiation of such

operations, submit an alcohol misuse -

thé FAA. The AMPP shall be implemented
concurrently withi the inception:-of:¢perations
or on the date specified in paragraph A.1of

- this section, whichever is later. Contractor

employees to a new aif traffic chntrel facility -
must be subject to an FAA-approved program’
within 180 days of the mplementahon of the -

facility's program.

6. Any person who mtends to begin
sightseeing cperatmns as an operator under
14CFR 135.1(c) after March 18, 1994 shall, .
not Jater than 60°days prior'to the proposed -

-initidtion of such ‘operations, submitan -
,alcohol misuse prevention program (AMPP)

certification statement to the FAA, The-
AMPP shall be implemented concurrenily

~ with the incephon of operations or on the.

date specified’in paragraph A.1ofthis:  * .

" section, whichever is later: Contractor

employees to a new operétor must be subject

" to.en FAA-mandated AMPP within 180 days -

of the implementation of the employer ]
AMPP,

- 7. The duphcate c:eruﬁcatmn statemnent
shall be antotated indicating receipt hy the

. FAA and’ ‘returned to the eraployer,

coitractor company, or consorhurn R
8. Ea¢h consommn that subn:uts an AMFP

 certification statement to the FAA rnust

receive actual notice of the FAA’s recelpt of .
the statement prior to performing services as

- an FAA-appmved consortium under this

appendix on behalfof employers or .

- contractor companies

9. Each employer and each contractor -
company that submits a certification :
statement directly to-the FAA, shall notify

- the FAA of any proposed change in status

(e:g., join a consortium or another carriet’s
‘prograrn, change consortium, etc.} prior to-
the effective-date of such change. The - :
employer ar contracter company must ensure

“that it is connnuously covéred by an FAA- ¢ -

mandated alcohol rmsuse preventian .

* program.
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B Eequu'ed Cor-tent of AMPP Cemﬁcatran
Statements

1. Each AMPP certlﬁcanon statement

- submitted by an empieyer ot a cuntractor_

. company shel] provide the fo]lowmg
“information:. :

" (a) The name, address, and telephcne A
number of the employer/contractor company
end #E-the employerlcontractor company
AMPP manager;:” -

~ [b) FAA. ope'-atmg certzﬁeete number (1f :
applicable); : )

{c] The date on uhxch the employer or-
contractor company will unp!ement 1ts
AMPP; .

() If the submitter is a cousomum
member, the identity of the consortium; and
. (e} A 'statement signed by an authorized -
representative of the employer or contractor

. company certifying an unders.andmg of and

agreement tc comply with the provisions of .

* -the FAA’s aleohol misuse prevent:cn ;

' regulations.

- 2.Each consortium certification staternent

shall provide the following information.

{a}' The name, address, and telephone )
number of the consortium’s AMPP manager;

* {b) A list of the specific services the'
consortium will be providing in
implezhentation of FAA-mandated AMPPs
- {e.g., random testing, SAP).

{c) A staternent signed by an aut.honzed
representative of the consortium certifying an
understanding of and agreement t6 comply
with the provisions ofthe FAA’s alcohol
misyse prevention regulations.

" VIIL Employees Located Outside the US. '

A. No covered employee shiall be tested for -
i " repair point closest to operator's

alcohol misuse while located outside the :
temtory of the United States.
© - 1, Bach covered.émployee wha is assxgned
to perform safety-sensitive functions solely. .
putside the territory of the United States shall
be removed from the random testing pool
' upqin the inception of such assignment.
2, Each covered employee who is removed
from the rendom testing pool tnder this
- paragraph shall be returned to the random
testing pool when the employee resumes the
performance of safety-sensitive functions
~wholly or partially within the temtory of the
United States.
B. Tha provisions of this appendix shall
. not apply to any person who performs a.
safety-sensitive function by contract for an-
employer outside tie tarritary of the United
States. -

_ thesa services; or

" PART 135—AIR TAXI OPERATORS
-.AND COMMERCIAL OPERATORS

13. The authority citation for part 135

- isrevised to read as follows:

: Auﬂlemy 49U.8.C. 1354(a}; 1355(a]
1421-1431,and 1502 (revised, Pub. L. 102-

<143, October 28,1991); 49 U.S.C. 106(g)

(rewsed ‘Pidh. L.'97-449, January 12, 1983). b
14.In§ 135 i paragraphs (c) end {d) 7

_are revised to read as.follows: -

5 1354 Applicabﬂlty

* --* * Cw

{c) For the purpose of §§ 135, 249,

© 135.251, 135.253, 135.255, and 135.353,

‘Operator means any person or entity

- -conducting non-stop mghtseemg ﬂlghts

for cortpensation or hire in an airplane -
or rotorcraft that begin and end at the
same airport and are conducted within -

'a 25 statute mile radius of that airport.

(d} Notwithstanding the provisions of
this part and appendices I and ] to part
121 of this chapter, an operator who
does not hold a part 121 or part 135
certificate is permitted to use a person

" who is otherwise authorized to perform

aircraft maintenance or preventive .-

" maintenance duties and who is not

subject to FAA-approved anti-drug and

.alcohol misuse preventwn programs to

perform— - !

~(1) Aircraft mmntenance or preventnre
maintenance.on the operator’s aircraft if
the operator woiild otherwise be
required to transport the aircraft more
than 50 nautical miles further than the

principal place of operanon to obtaln :
-(2) Emergency repairs on the '

operator’s aircreft if the aircraft cannot”
be safely operated to a location where

- an employee subject to FAA-approved ‘

Pro s can perform the repairs.
15. Section 135.253 is added to

) subpart E to read-ag follows: o
- §135.253  Misuse of aicohol,

{a) This section applies to employees
who perform a function listed in -

. appendix J to part 121 of this chapter for -
. a certificate bolder or operator (covered

emmployees). For the purpose of this
section, a person who meets the -
definition of covered employea in

appendlxl is conmdered to be S
performing the function for the - .

.certificate holder or operator.

(t)] Alcohol concentration. No covered

* -employee shall report for duty or remain

on duty requiring the performance of

. safety-sensitive functions while having"
. an alcohol'concentration of 0.04 or, -

greater. No certificate holder or operator

. having actual knowledge that an
employee has an aleohol concentration:
-of 0.04 or greater shall permit the
‘employee to perform or continue to
- perfoim safety-sensitive functions.

{c) On-duty use. No covered employee
shall use alcchol while performing

‘safety-sensitive functions. No certificate-.

holder or operator having actual
knowledge that a covered employee is
using alcohol while performing safety-

_ sensitive funictions shall permit the
" employee to perform or continue to -
_perform safety-sensitive functions.

{d) Pre-duty use. {1) No-covered
employee shall perform flight -
crewmember or flight attendant duties
within 8 hours after using alcohol. No
certificate holder or operator having -
actual knowledge that such an employae
has used alcohol within 8 hours shall
permit the employee to perform or
continue to perform the spemﬁed
duties.

"(2) No covered employee shali
perform safety-sensmve duties other
than those specified in paragraph {d)(1}

.of this section within 4 hours aftet using -

alcohol. No certificate holder or

. operator having actual knowledge that
" such an employee has used alcohol -

within 4 hours shall permit the

.employee to perform or continue {o '
- perform safety-sensitive functions.

< (e) Use foIIomng an accident. No

‘covered employee who has actual .-
- knowledge of an accident involving an
" ajrcraft for which he or'she performed

a safety-sensitive function at or near the ;
time of the accident shell use alcohol for~ -
8 hours following the accident, unless

he or she has been given a post-accident
test under appendix J of part 121 of this
chapter, or the employer has determined
that the employee’s performance could

" not have contnbuted ‘to the acmdent.
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(f] Refusal to subm:t toa requxred
alcohol test. No covered employee shall
" refuse to submit to & post-accndent

* . randoin, reasonable suspicion, or - -

. follow-up aleohol test required under .
: appendix J to part 121 of this chapter.

" No operator or certificate holder shall -
‘permit a covered employse who refuses
to submit tosuch a test to performor
‘ continue to perform safety~sens1t1ve

- functions _
.16, Section 135. 255 is added to
i subpart Eto read as foIIows '

§ 135.255 Testing for alcohol.
-{a) Each ceértificate holder. and.

‘ operator must gstablish an’ alcohol
_misuse prevention program in
-accordance with the provisions of
- ap sendix J to part 121 of this chapter.

) No certificate holder or operator .

 shall use any person who meets the
‘definition of “covered employee” in -
* appendix J to pait 121 to perform a’

safety:sensitive function listed in that.
appendix unless such person is subject

. to testing for alcohol misuse in o
* ‘accordance with the provxsmns 0:‘
ﬂDDendlx} L : b

lssued in Washington, DC, on }anua'v 25 S
1994 e
Federico Pena. .
Secremry of Transpoz'tanon '
David R. Hmson,

- Admxmstmtor

Note: These exhﬂms w111 not appear in: th‘

. Code of Federal Regulatmns

Exhibits—FAA Alcohol Testmg
‘Management Information System Data
: Colleotion Forms E

-nnumconemus-ﬂ S

Ay
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&L.COHOL TESTING MANAGEMENT INFORMAT!{)N YSTEM (MlSI
' DATA COLLECT‘ION FORM .

i msmucnons '- o | B

'~The foﬂowang unstruct:ons are to be used as a gu:de for completlng the Federal Avaatson'
- Administration (FAA) and the U.S. Department of Transportation (DOT) Alcohol Testing MIS Data

. Cofiection Form. These instructions outline and explain the information requested and indicate

_the probable sources forthis mformat:on A sample applicant testrng results table with a narrative : '

_ ' explanation:is provrded on pages iii-iv as an exarnple to faorlltate the process 01' compietlng the

_rnstruct:ons ‘and the page Iocatlon orn the reportlng form are:

iform correctty

This reperting form :ncludes frve sectlons These sections address the data e’ements required e

in the FAA and the DOT alcohol testing reguiations.  The five sectlons the page number for the

| ' Reporing
s S | Instructions- .~ Form
'Sect|on e SRR . ... .. ‘Page .. ' -Page
A AVIATION EMPLOYEH INFOHMATION e A R
_‘B COVERED EMPLOYEES SV D i 1
C. ALCOHOLTEST#NG INFORMAT!ON R i 244
'..,D OTHER ALCOHOL TESTING/PROGRAM lNFORMATION e o as
E ALCOHOL THAJNING/EDUCATION oL -' v e 7'5 |
Pag‘ei - _AVIATION EMPLOYER INFORMATION (Sectron A) reqmres the company name for..

L ‘which the report is prepared and a current address. Below. the company names,
- - list'any other names the company uses ("Doing Business As") and the company’s

. 'FAA Pian Identification Number. ‘Provide. the FAA Operating Certificate Number o

held by the company (if any). Below the company name, list the name, address,

-and telephone number for any other aviation companies. covered under the report, -

.+ .attaching additional sheets, if necessary. Finally, a signature and title with a date,

‘. .-are required certifying ‘the . correctness and - completeness .of- ‘the. information
.~ provided on the form, and a current telephone number (Includlng the area code)-

- of the rndlwdual who prepared the report . o

P'aée_'i | S ‘COVERED EMPLOYEES (Sectron B} requnres a count for each e'nployee category o

that must be tested under the FAA/DOT regufatrons ‘For the FAA, the covered

- employee categories are: "Flight -Crewmember". which. iricludes pilots, flight = -

- engineers, - and -navigators; “Flight - Attendant®; ""Flight Instructor"; "Aircraft = .
. Dispatcher"; "Maintenance", which includes employees who perform preventive -
" maintenance; "Ground’ Securrty Coordinator"; "Aviation Screener" and “Air Traffic
Contraller." The most likely source for this :nformatron is the employer s personnel
department These counts should be based on the company records for t .
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"Page 2

: .Addltlonal mformatron must be completed |f your company employs FAA covered -
personnél who-also perform-non-aviation duties covered by the alcohol rules of
- .one or more DOT operating adminisiration(s). NUMBER ‘OF EMPLOYEES
" COVERED BY MORE THAN ONE DOT OPERATING ADMINISTRATION, réquirés
- that you identify the number.of employees in each employee category under the

appropnate addmonal operatrng adrnrn:etratron(s)

. ALCOHOL TES’HNG INFOHMAﬂON (Sectron C) requrres lntormatron for’ alcohol I
testing by catégory  of testrng All numbers entered into the pre-employment :
- catégory section of the table should -be separated irito * the category of .
employment for which the appllcant was applying: The othet categorres are for
employee testrng and requiré information for company -employees in covered -

positions only. Each part ot this table must be. completed for-each category of

testing. These categories include: (1) random, (2) post-accident, (3) reasonable’
. suspicion, (4) return to duty, and (5) follow-up testing. 'If the value for an itemis
- zero {0); place-a zefo (0) on the form. These numbers do not include refusals for.

testing. A sample section of the table wrth example numbers is presented on
pagerv _ . ‘

Four types of mtormatlon are necessary to complete this table The flrst column
with' the "heading "NUMBER OF SCREENING TESTS," requires a count of all
screening alcohol tests performed for each. employee category it should not
mclude refusals to test - - _‘ - L

T . The second column with the headrng "NUMBER OF CONFIRMATION TEST A

: reported year. The TOTAL is'a count of all covered employees for ali categorres, o
:comblned ie., the sum ol the columns T S .

requires a count of all confirmation alcohol tests performed for each employee o

: category

| The thlrd column with the headrng “NUMBER OF CONFIRMATION TEST RESULTS |

EQUAL TO OR GREATER THAN 0.02, BUT LESS THAN.0.04, requires a count for
each employee category of test results equal toor greater than 0. 02 but less than _
- 004 _ o '

. The lourth column ‘with: the headlng "NUMBER ‘OF CONFIRMA'HON TEST

RESULTS-EQUAL TO OR GREATER THAN. 004" requires-a count for each

- . employee. category .of test. Tesults  equal to or greater than 0.04. Note:  An

;. -employee may not return 1o a safety sensitive’ position it a result is ‘equalto or

© . greater than 0.02. . Therefore, if the number. of results equal to or greater than

et 004 0 unknown you may report all retum to duty resul'ls in the thlrd column ol ‘
Y rthe table. - : - -

| ‘.;.Each column in. the table should be added and the answer entefed |n the row- :

marked "TOTAL" .

A sample table is provrded on page iv. wrth example numbers

.
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-

s .éaée? O '.Below the: part of the table: eontalmng preemptoyment testmg lnformatlon isabox -

e with the heading - “Number.of persons denied a position-as a. oovered -employee - -

< following a. preemployment alcohol test indicating an aicohol concentratlon of_ -

P 004 or greatel“ Enter the appropnate number in the box provnded ‘

- SAMPLE APPUCANT TEST RESULTS TABLE

: The followang example is for Sectlon C ALCOHOL TESTING lNFORMA'l'lON which. summarlzes X o

pre-employment testing results. The procedures detailed here also-apply. to the other categories
of testmg in Section G which.require you to summarize testmg results for employees: This
example ‘uses the categories "Flrght Crewmember" and "Flrght Attendant" te |Ilustrale the
procedures for completmg the forrn -

-

e Screenmg tests were performed on 15? job apphcants for ﬂrght crewmember'
' positions during the reporting year. This information is entered i inthe ﬂrst column .
- of the table in t‘he row marked "Flaght Crewmember“ :

-'Conﬁrmanon tests ‘were necessary for 6 of the 157 applrcants for ﬂrghi

L : applfcants were the followang

: Agp_h SRR Confarmatlon Result
o #2 R 0_01
U#3 o1t -

L #4 S 004 -
‘#6 002

c ‘ o The conf rmation test results for 2 of the appllcants for flrght crewmember posltrons
© ' - were equal to or greater than 0.02, but less than 0.04. Enter this- informatron inthe
-thlrd column of the table ln the row marked: "Flight Crewmember" '

- .‘: The ccnfrmatlon test results for 3of the applrcants for fllght crewmember posmons
- were equal to of greater than 0.04.. Enter this mforrnatlon in the fourth column of
the table in the row marked "Fllght Crewmember" : :

o _The tast row, marked “T: OTAL“ reqmres you to add the numbers in each of the =

‘columns: -With this examplé, 157 applicants for fiight crewmember positions and

- 107 applicants for.flight attendant positions were subjected to screening tests. The

- .~ total for that column would be 264 {i.e., 157 + 107). ‘The same procedure should

"' be used for each column (i.e., ‘add all the numbers i that column and place the -
- “answer inthe last row) ' :

L '-:Please note’ thai the sample data collection form also has rnformataon for flrght attendants‘

‘workers on Irne two. The same procedures outlsned for ﬂaght crewmember should be followed

crewmember -positions. - Enter this mformatnon in the second column'of the table :
‘in the' row marked “Flight Crewmember" The confi rmatlon test results for these 6 -
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,for entermq the c!ata on flrght attendants. - Wrth applrcants for ﬂrght attendant posutrons 107
screening tests were conducted resulting in 3 confirmation tests, No results were equal to of

-greater than- Q.
. applicants was -

02, but less than 0.04; the confirmation:test resuit for 1 of the flight attendant

‘equal to or qreater than 0. 04 Thrs rnformataon is entered in the row marked_

“Flight Attendant"
- PRE - EMPLOYMENT
EMPLOYEE NUHBER oF NUMBER GF . NUKBER OF _ NUMBER. Of
CCATEGORY | SCREENING TESTS |  CONEIRMATION - | COMFIRMATION TEST | cou RuATION TEST
s : “TESTS - RESULTS EQUAL TO 'RESULTS EQUAL 10
_— OR GREATER THAN | -« - '~ '
. A
002, BUT LEss THAN| - OF GREATER THAK
YR 0. b4
El'r'gnl Crewmembar |- @157 l_» ; —PZ e P
£1ight Atiendant 127 S I U S A T U S v
TOTAL 254 9 2 TR

.. Note that addrng up the numbers lor confrrmatron results in. columns three and four will not
~ always match the number entered in'the second column, "NUMBER OF CONFIRMATION TESTS"..

- _These numbers may differ since some" confrrmatron test results ‘may be less. than 0.02

Remember that the same prooedures mdrcated above are to be used

for completmg all of the categorles for testmg in. Sectlon C.

 Paged

'Followmg the. table that. summarrzes ALCOHOL TESTING INFORMATION your'
- must provide the “Number of employees who engaged in alcohol misuse who

_were retumned  to duty in -a covered . position (having complied with the

recommendations of a substance ‘abuse professional as .described in 'FAA

_ __regulabons)" This information should :be avallable from the personnel office

- and/or. drug or alcohol program manager -

. Paged -

Next you must provrde mformatlon on ACT IONS TAKEN ON VIOLATIONS OF THIS -

o ‘-REGULATION lndrcate the. number of employees subjected 1o the followmg -
actlons - L _ coo
g ;__o'_ _ No longer employed wrth company - mclude covered emptoyees who‘ =

reSIgned or were. termrnated as the result of alcohol mrsuse
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Page 4 -
‘Pages -

| Page".'S -

e Heaesigned to rion-covered functions - inctude covered emptoyees who
: were reassigned within the company’ to a non-covered posmon as the

R resutt of atcohol mrsuse :

e Entered rehabllrtatron rfappllcabie andlor returned to. covered functions -

" include covered employees who are undergoing or have completed a

- rehabifitation program and/or covered employees who have returned to a_ o

- ‘covered functlon

@ ' Other - |nc|ude covered empieyees who did ‘not: fall under one of the '

‘prewous optlons and specufy the action taken. .

P

e !ndlcate the sum of the actrons taken on the Ime marked TOTAL

,OTHEFI ALCOHOL TESﬂNGIPROGRAM INFORMATION (Sectxon D} requ:res that ‘
- youprovide infoimation on employees who tested positive for drugs and-atcohol- "
-7 (at-the 'same. time), information on' violations of other ‘alcohol provisions (not
. “necessarily resultlng in: posmve alcohol tests), and informatron on employees who
B Tefused to submlt to an alcohol test : _

- Number of emp!oyees admlnlstered drug and atoohol tests. at the same time .
- resulting-in a verified positive drug test and an a!oohol test indicating an"alcohol -

-~ .concentration: of 0.04 or greater, requrres that a-count of ail such employees be S
R entered m the lndlcated box . R

: jVIOLATIONS OF OTHEFI ALCOHOL PROVISIONSIPROHIB!TIONS OF THIS T
. REGULATION requires supplying the number of covered employees who used .
~ alcohel prior to performing a safety-sensitive function, while performing a safety- ..
'+ sensitive function, and before taking a required post—accrdent alcohoi test. Other .
Ce \nolatlons not delmeated m thls table may also be provuded ' § IR

) EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST requsresj
" information on the NUMBER . OF COVERED EMPLOYEES who refused to submit
- -toarandomor.other (pre-employment post—accsdent reasonable suspicion, return S
S to duty or follow-up) ‘alcohol test requrred under the’ FAA regutatnon and the IR

act:ons taken followmg the refusal _ L

‘-ALCOHOLTRAININGIEDUCATION (Sectron E) requrres mformatron onthe number-? .
« - of supervisory personnel who have recerved the requrred alcohoi tralnmg dunng R
‘-.the current reportlng peruod RN L

T
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" FAAALCOHOL TESTING MIS DATA COLLECTION FORM ~_OMB.No, 21200535 .
/EAR COVERED BY THIS REPORT: 19__ | |

A, AVIATION EMPtOYEH INFORMATION
| Companv Name o e

| -FAA Pian-No.
. { FAA Centificate No,

[ Street Adgress/P.0. Box

City - RET A '-;‘. S{a:e, iipCodé"

Other Part 121 andjor Part 135.centificate holders inclded-in'this report: {Attach additional sheets it necessary) .

- Company Name L R S ,!T_eie'phone)_N_p'.
Street Address/P.0. Box- - ... T S

Sy T [See TZpGeds

L L the, unqé'rsi?néd certity.that the Information provided, on this Federal Aviation 'Adminis'tljétibn‘Alcbholeeéiina'_.._- .
' -Man‘a?emen_t. Information. System. Data Collection Form.is; to the. best of my knowiedge and belief; true, cormect, S
ete for the period stated, -, 7o o -l T T e T T e Tl

Sighatig " L R R — T

e - . T Telephone Number

Title 18, U,8.C. Section 1001, makes It & criminal offense subject & a maximum fing ©f-$10,000, orimprisonment for 1 -
-, |- riot more than S'years, or both, to'knowingly and wiltfully make or cause to be made any fatse of fraudulent statements
" or represaniations in any matter within the jurisdiction of any agency of the United States. - ' :

e

- The Federal Aviation Administration estimates that the' average burden: for.this report form.is. 25 hours. “You may
-1 submit-any -comments. congerning the accuracy of this burder: estimate or. any-suggestions for reducing the.burden |
.. { to: FAA Drug Abatement Division (AAM-800); U.S. Depariment. of Transportation; 400.7th St., S.W.; Washington, D.C. |

| 20590; OR Office of Managemertt and Budget, Paperwork Reduction Project {2120-0535); Washington, D.C, 20503. '{

B. COVERED EMPLOYEES' . e T

: R . " COVERED EMPLOYEES . o .

o T e L NUMBER OF EMPLOYEES COVERED BY MORE THAN ONE DOT

e T MBEROF AR NUMBER OF EMELL T R

- EMPLOYEE CATEGORY . .7 U COVERED . .\ fosee 2 E““"““’ Aoy 'N'STRAT'ON ir—
. - Do} - JEMPLOYEEST | Fuwa - . . FBA CFTAC S v RSPA 1 o USCR

Flight Crewmember. . . .
Flight Attenddant . .. .. ..
Flight Instructes. ~ . _ N o . N _
N R SR D D T e
N Maintenance o o D -
. Groune Security Coordinator
Aviation Screener. . - . | L
| T
e




7404

- Federal Register /.Vol.. 69, No. 31 ’ “Tuesday, Febiuary 15, 1994/ Rules and Regulations - ‘."

A

HEAD BEFORE COMPLETING THE REMAlNDEFt OF THIS FORM

L AII items refer to the current reportmg penod only (for example January 1 1994 December 31,
1994). o

This report is only for testrn

“The 1nformatton provrded should ‘only include testrng for alcohol usrng the standard procedures :

requrred by DOT regulatron 49 CFR Part 40

REQUIRED BY THE FEDERAL AVIATION ADMINISTRATION (FAA).
"AND THEUS. D PARTMEN OF TRANSPORTATION (DOT):: :

3 ‘Resufts should be. reported only for emptoyees rn COVERED POS!TIONS as det" ned by the FAA
. alcohol testrng regulatlons ‘ |

3. 'tnformatron on refusals for testing
‘ —TESTING/PHOGHAM INFORMATI

- report:

. 4. Complete all itss; DO NOT LEAVE ANY lTEM BLANK # the value for an rtem Is zero {0) place af -

Zere (0) on the form

shouid only. be reported in- Sectron D ["OTHER ALCOHCL
"] Do not mclude refusals for testrng in other sections of thls

C. 'ALCOH,,O-L fESTtNG'INFORMATtON '

EMPLOYEE CATEGORY

NUMBER OF

| SCREENING TESTS

TESTS

, NUMBER OF . |
CONFIRMATION -

" MUMBER-OF

CONFIRMATION TEST
RESULTS EQUALTO |
| OR GREATER THAN'

0.02, BUT LESS THAN
004

"NUMBER OF -
CONFIRMATION TEST

AESULTS EQUALTO
: OF GREATERTHAN ||

0.04 -

, "PRE-EMPLOYMENT

Flight' Crewrnember o
Flrght At'tendant o

thht Instructor’

Aircrafi Dispateher ~ . ©

Maintenance -

Ground Securrty Coordtnator :

Aviation Screener -

Air _Traﬂrc Contreller - .

Totat

RANDOM

“Flight Crewmenbear -

Flight Atlendant -

Flight Instiuetor .

Aircraft Dlspatcher

1 Maintenance

" Ground’ Security Coordinator

" Aviation Screenar

Al Air Tratfic Cantrollei

Total .

. _;Number cf persons ﬁenred a posntron asa covered emptoyee toltomng a pr&employmem alcohol test tndrcatmg an
alcohol concentration of 0.04 or greater: - . .
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- C. ALCOHOL TESTING INFORMATION. (cont.

: smmxe&'e&r_eeoms I RS -Nuuséa-orf CUUF UNUMBEROF umasn OF . "NUMBERQF
R o . - SCREENING TESTS 'comammou - CONFIAMATION TEST. connmmon'resr
Tl SR TESTS L .RESULTS EGUAL TG * | . RESULYTS EQUAL TO
‘OR GREATER THAN OR GREATER THAN
DO2, BUT LESS THAN 0.04
; 004 ‘
POST-ACCIDENT .

thhi Crewmember .

F|I9|'!| Anendant

thhi lnsiructor

Alrcraft Disp&tcher

Malm:anance

Ground Security Coordinater

Aviation Screenst L

Air Traffic Controlter

Total - . 2

" REASONABLE SUSPICION .

[ Flight Crewmember.

Flight Attendant -

' Flight Instructor

- Aircraft Dispatcher

Maimenance

Ground Security Coordinator

Aviation Screener

Air Traffic Controfler -

Total -

" RETURN YO DUTY .

Flight Crewmeamber

Flight Attendant’

Flight ‘lns’tructor'ﬁ ,

Aircraft Dispatche:

Maintenance .

Ground Security Ccordmator

Awallon Screener

Air Tratfic Controller - -

' Total

Number ot employees who engaged in alcohol misuse who were. returned to. duty in @ covered
~positicn {having comphed wnh the recommendanons or a 5ubstance abuse professnonal as descnbed

- in FAA regu!atuonsl
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C. .ALCOHOL. TESTING INFOHMATION cont) -

Nuiiber |~ - -

No longer employed wnh company

 EMPLOYEE CATEGORY = NUMBER OF - NUMBER OF NUMBEROF. . | ' NUMBEROF.
: e e " SCREENING TESTS CONFIRMATION .__CONFIRMATION TEST ‘GONF_IRMATION TEST
e TESTS . . 'RESULTS EQUAL TO - R,ESULTS' EQUAL TO
. . OR GREATER THAN | OR GREATER THAN
0.02, BUT-LESS THAN 0.04
4 S . E
FOLLOW-UP "~
Flight Crewmember ' R
' Flight Attendant ‘ i
: F[igh‘l instrustor e
Adrcraft DiSpatcHer ) :
Mamianance B i
Ground Securrty Coordlnaior '
Awahon Screener
Air Tratfic Controﬁer
Total’
- ACTIONS TAKEN ON VIOLATIONS OF THIS. REGULA'I'ION,

| Fieassug ned to non—covered functions:

O’(her (specrfy

Entered rehablmat:on i applicable and/or retumed 10 covered functlons

TOTAL

.D. OTHEH ALCOHOL TESTING/F’HOGHAM INFORMATION

Number of employees administered dru

- and alcohol tests -at the same. time resultmg ina
A verified positive drug test and an alcoho test mdlcatmg an alcohol concentratlon of 004 or

_greater
. VIOLATIONS OF OTHER ALCOHOL PROV!SIONS]PROHIBITIONS 0|= THIS neeuumow
'NUMBER OF COVERED
- EMPLOYEES . - VIOLATION

Covered_'empl'dyea uéed alcdhol while.pel,formin:g -safetyrsénéniie funcitlo'nf' '

1 E Covered employee used atcohol wuthzn 4/8 hours of peﬂormtng safety-sensrtwe
o - function.” -

Co:wered emp}oyee used aicohol before takung a requ:red post-acc;dant aicohol

“ test,
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D. OTHER ALCOHGL TESTING:’PHOGRAM mFORMAﬂON {cont) :
EMPLOYEES wno REFUSED TO sumrr TO AN m.coriox, TESI‘ 1 .' NUMBER OF REFUSALS
" RANDOM TESTS |  OTHER TESTS

Number of covered emp oyees who refused 1o submlt 1o an alcohol esty. oo L s
required underthe FAA e i 1 . B T

ACTION TAKEN b umeer
‘No longer empioyed wnth company: S S :
Reassgned to non-covered funcnons

Entered rehabtmat:on if apphcable andfor retumed !o covered
h.nct:ons .

Other(specrfy) o B T

E ALCOHOL mmznefeoucmom .
ALCOHOL TRAININGIEDUCM‘]ON DURING CURRENT REPORT]NG PERIOD Sl _Numbér

Number, of supervasors who have received . initial training-on the specaﬁc contemporane0us physncal
“behavioral, and’ pertonnance und:cators of probabie alcohof use as requ:md by FAA alcohol. :esung
régutanons _
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ALCOHOL TES'HNG MANAGEMENT INFOHMATION SYSTEM (MIS)
B “EZ" DATA COLLECTION FORM A

The followrng mstructrons are to be used as a gulde for completnng the Federal Avratrory: o
" Administration (FAA) and the U.S. Department of Transportation (DOT) Alcohol Testing MIS "EZ* -~ -

--Data Collection Form. This form shoutd only be used if there are no screening tests with results

_equat 1o or greater than 0.02 and no alcohoi misuse to be reported by your: company: These . s
- instructions outline and explain the information requested and indicate the probable sources for .~ .
_this information. This reporting form includes three sections. These sectlons address the data I

. _-',elements requrred in the FAA/DOT alcohol testmg regulatlons

©* the name, address, and telephone number for any other aviation companres covered under the - :
ireport attaching additional sheets; if necessary. Finally, a-signature and title with a date are -

. SECTION A- AV!ATlON EMPLOYER lNFORMATION requrres the company name tor which the"l-} e

report is- prepared a current address, the company’s FAA Pian Identifi cation Number, and the
FAA Operating Certificate Number held by the company (if any). Below the company name; list .

required certifying the correctness and completeness of the information provided on the form,

. -and a current teiephone number (lncludmg the area code) of the mdrvsduat who prepared the

‘ SECTION B- COVERED EMPLOYEES requrres a count for each employee category that must o
" be tested under the' FAA/DOT regulations. For the FAA, the covered employee categories-are;. . .
"Flight Crewmember*, which includes prlots flaght engineers, and navrgators "Flight Attendant®;
‘"Flrght Instructor" "Aircraft Drspatcher" "Maintenance", which includes employees who perform -
- .preventive - mainterrance; "Ground- Security- Coordinator"; *Aviation Screener’; and “Air Traffic
- Controller." The.most likely source for this information is the: employer’s personnel department. -
" These counts should be based on the company records for the reporied year. The TOTALisa - -

count of all covered employees for all categones combrned re the sum of the columns

‘ Addlt:onal rnformatlon must be completed |t ‘your company employs FAA covered personnel who'
. also. perform non-aviation duties covered by the alcohol.rules.of one or more cther DOT -
- . operating administration. NUMBER OF EMPLOYEES COVERED BY MORE THAN ONE DOT -
‘OPERATING ADMINISTRATION, requires. that you |dentrfy the number of employees in each
: employee category under the appropnate addmonal operatmg admmrstratron(s)

: '\SEC'ﬂON C- ALCOHOL TESTING INFORMATION requlres mformatron for alcohol testlng The - '
_ firsttable requests information on the NUMBER OF ALCOHOL SCREENING TESTS CONDUCTED. -

by employee category and type of test. -All numbers entered into the pre-empioyment.category < -

section of the table should be separated into the category of employment for which'the applicant -
~ was applying.- The other: categories are for employee testing and requrre information for~ ~ -~
" company employees in ‘covered positions only. ' Enter the humber of alcohol screening tests .

" conducted by employee category for each category of testing. The testing categories rncl,ude S

- . (1) random, (2) post-accident, (3) reaschable suspicion, (4) return to duty, and (5) follow-up :

testing. If no testing occurred zeroes should be entered. These: numbers do not includé refusals - -

for testing. 'Each column in the table should be added and the answer entered in_the row

‘ rnarked T OTAL"
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in: a covered. posrtron (ha-.nng complied with the: recommendations of a substance abuse

" professional as described in FAA’regulatrons) “This mformataon should be avallable from the;
: personnel offlce and/or alcohot program manager o

: SECTlOND OTHERALCOHOLTESTINGIPROGRAM lNFORMA'l’lONrequrresmformation onthe-
NUMBER: OF COVERED EMPLOYEES who refused to submit to a random or other (pre-

emplOyment post-accident, reasonable suspicion, return to. duty, or follow-up}. alcohol "test

required. under the FAA regulation and the-action taken: followrng the refusal Indicate the
_ number of employees sub;ected tor the followmg actaons S

. ‘No longer empioyed wrth company -inClude covered employees who resrgned or were
i termlnatecl as the result of & refusal to submrt toan aicohol tesl S
e . .Reassrgned to non-covered functrons mclude covered employees who were reassugned
. .within the company to a. non-covered posrtron as the result of a relusal to submrt foan*
aloohol test. o _ : o S
e . Entered rehabilrtatron ifapplrcable andlor returned to covered functions ~mclude coveredl_

employees who are undergoing -or have completed @ rehabilitation program and/or

covered employees who have returned to a covered function..

L I Other - lnclude covered employees who drd not fall under one of the prevrous optrons :

and specrfy the. act:ons taken

SECT!ON E - ALCOHOL TRAININGIEDUCA'I‘!ON requrres mformatlon on ihe number of
- supervisory personnel who l‘ave recelve.d the requrred alcohol tramrng durmg the' current. -
;reportmg perrod n : 3

'_Follow:ng the table that summarizes ALl COHOL TESTING lNFORMATION you must prowoe a. -
~count of the number of employees who_ engaged in alcohol misuse who were returned to-duty. . |
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" FAA ALCOHOL TESTING MIS "EZ* DATA COLLECTION FORM  OMB No. 2120-0535

R ‘ (No Alcohol Mlsuse}
YEAR-COVEHED BY THIS REPORT' ig__ ‘
© A, AVIATION EMPLOYER !NFOHMATION

{| Company Name . I , _ ~ . | FAAPlan No. -

- FAA Certificate No. -
‘Street‘Addrese/P.O. Box N -

oy __-‘Stete_-‘Z'ipCOde_

) Other Part 121 andfor Part 135 certmcate holders mc!uded in thus repon (Attach addmonal sheets if necessary}

"CcmpanyName S I '_'{elephone)No.

Street Address/ P.C. Box

-C“Y; ' D o ' - '=State_- VZip‘Code

. I the undersrgned cemfy that the mformatlon provnded on thls Federa! Avnatton Admmlstratnon Alcohol Testing
Management Information System ‘E2* Data Collection Form is, to the best.of my knowledge and beliet,.true, correct. and
complete for the penod stated. .

Signat_ure o S . Date

e T L T !relephone.N_urhber -

| for not more than 5 years, or both, to knowmg!y and willfilly make or cause to be made any: false or fraudulent g
I statements or representatlons in any. matter within the |unsd|ctson of any agency of the Umted States -

* The Federal Awanon Adrmmstratson estrmates that the average burden for this report form is 1 hourt You may

| to: FAA Drug Abatement Division (AAM-800); U.S. Department of Transportation; 400 7th St., $.W.; Washington, D.C..’

" Title 18 us. C ‘Section 1001 makes it a cnmma! offense sub;ect to a max;mum ﬁne of 310 000 or wnpnsonment )

‘submit any comments concerning.the accuracy of this burden estimate or any suggestions for reducing the burden

| -20590; CR Oﬂlce of Management and Budget Paperwork Reductron Pr0|ect 21 20- 0535) Washington D. C 20503. °

¥ B COVERED EMPLOYEES

. COVERED EMPLOYEES . . .
. ~ : Lo | NUMBER OF EMPLOYEES COVERED 8Y MORE THAN ONE DOT. -
Lo oo numBEROF FAAT |
'EMPLOYEE CATEGORY ‘COVERED = e OQPERATING SOMINISTRATION :
i [ EMPLDYEES ‘ L FRA 4. o CFTA 1 s Rspa .US‘CG

thht Astendant - S
" Flight Instructor .

- Airerat Dispateher -

“faintenance

Ground Security Goordinator

[ Aviation Screener . -

: Aar Tra!ftc Controtier - "
“TOTAL .
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v

S ALCOHOL TEST#NG INFORMATION R S ,
[ L e NUMBEROF SCHEENINGTESTS CONDUGTED

; 'EMPLOY.EE S REI - S AR RANDOM POST ACCiDENT . Reasonastel | RETURN TO -'<_'"-—FOL.de;up-‘
_CATEGORY . | EMPLOYMENT. | | suseoon” |- ooty S

thhtCrewrnember S ) Flar JOUEER RO SR ‘_(_ 1.

'.Fiigm,mtendam S IR RIS R R

I pight instruetor . . L.

| aircraft Dispateher * -

: ,Mai:hiehéné‘é._' R R

...Ground Securrty
- Coordmator 3

 Aviation Soréener i | o o ) : -
: Air:Tréfﬁc"Cpntrblf_efj B I R e

: 'Number of emp!oyaes who engaged in, alcohol m:suse ‘who were returned 10 d |n a covered posmon AT
.||, (having complied wnh the recommendatlons of a substance abuse professnon as descrlbed |n FAA -
’ regutat:ons)v : T T T :

LoD OTHER ALGOHOL. TESTiNG/PROGRAM INFORMAT&ONl 'j' al P R T _
] EMPLC}YEES WHO FIEFUSEDTO SUBMﬁ" O AN ALQOHOLTEST ] NUMBER OF REFUSALS.
‘ ) L _-‘RANDoMﬁ'Eéfs,-f . OTHER TESTS. -
1 Number of covered employees who refused o Subm to: an aicobol test ST R By
.reqmred underthe FAA rule _ . e Ly e e e ) S
TR ACEE ACTION TAKEN . o - woweeR s
No- Iong_r emp%oyed with company: - ) I Rt RS ER VDT |
:aeassngnedtonon covered functions: o0 Lo e
|l Entered rehabmtanon #apphcable and/or retumed !o covered functlons
1 4 other (specrfy) o RN St -
5 E ALCOHOL TRAINING/EDUGATION: . SO S
. ‘” ALCOHOL TRAINING/EDUCATION . ounma 'CURRENT REPORTING PERIOD .~~~ ,"Number
1| Nuriber-of supemsors ‘Who have received’ initial tralnmg on_the- specific. contemgoraneousogl)hys:cal R

- béhavioral; “and” performance indlcators ot probab}e alcohol use as - requnfecl by AA alcoh testmg
i regulatlons L :

e

'IFRuo;. 94—2032F:ied2—3—-94 1‘00pm] L R A T L L
_mLuNaooDEnw-w-c ) ‘ : . R T PR ‘ _:: . e
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‘ DEPARTMENT OF TRANSPORTATION
‘ Federat Avlaﬂon Admlnlstratlon '

Federél'Awatlon Admlnish‘atidn, Ofﬁce
of Publi¢ Affairs, Atin: Public nquiry

- Center (APA-230}, 800 Independence

. - Avenue, SW., Washington, DC 20591, or

 14CFR PartsGS. 121,135,
[DocketNo. 25148; Notlca No. 94-31

. RIN 2120-AC33 :
’ Anﬂdrug Program for Personnel

. Engaged in Speciﬂed Aviatlon
. Activities' Do

' '_AGENCY' Federal Amatmn o
-Administration (FAA), DOT,

ACTION: Notxce of proposad mlemakmg. -
(NPRM).. . _

. SUMMARY: On November 14,1088, the . .. i

. FAA issued a final rule requiring
. specified aviation employers and

operators to initiate antidrug programs, -

" including drug testing, for personnel .
- performing specified safety-related

functions. Subsequently, an October 28, ;
. FAA Adminjstrator to prumulgate '

1991, the Omnibus Transportation

: Employee Testing Act-of 1991 (the Act} .

- 'was enacted. Among other things, the
- Act pm\nded a statutory mandate for -

" drug testing in the: avmhon mdustry and

Tequired specific conseguences for
' positive drug tests. This NPRM proposes
amernidments to certain provisions of the

 FAA's antidrug nile to ‘comply with the

Act. The NPRM also propeses certain

- other changes to the antidrug tule that »

" “would clarify employer and'medical

" review officer (MRO} responsibilities or

~address other issues that have been -
" identified since the promulgation of the

'Tule. These amending changes would
facilitate implementation and- .
enforcement of the final rule. ,
" DATES: Comments must ba recexved on

. or before April 18, 1994,
ADDRESSES: Comments on this notice
should be mailed, in t.nphcate, to:
Federal Aviation Administration, Office
of the Chief Counsel, Attn: Rules Docket
(AGC~10), Dacket No. 25148, 800 .
Independence Avenue, SW' .
c Washmgton, DC 20591, Comments :
are delivered to this address mus /t/Be o

- marked “Docket No. 25148, Comments

. may. be examined in room QlﬁG
. between 8:30 a.m.end S-pan.on -
weekdays, except Federal holidays.-

FOR FURTHER INFORMATION CONTACT: Ms. .

Julie B. Murdoch, Office of Aviation

-~ Medicine, Drug Abatement Division -

(AAM~800), Federal Aviation - :

- Administration, 400 7th Street, SW.,

; W&shmgton,DC 20590 telephone (202)
- 366—6710. :

- SUPPLEMENTARY INFORMATION:
_ Availability f NPRM

- Any person may cbtain a copy of this
- NPRM by submitting a request to the -

. operat
- an antt

performing specified aviation: activities .-
o £53FR47 4}. In.mally,themlewas

; d-under th 1 authority of th '
Tasvedun e ety T Jat new FAAct section 614(b)), which

“however; the Ommbus ‘Transportation

reqmredby th Act, thi
o #in othex changes to. the . -

" hdve bden raised since the
- published. Although the KAAhas =
sded a number of amendments to the -

calling (202) 267-3484. Requests .~
ust.inciude the nouce number of. tlus

RM

ersons interested in bmng placed on

a alhng Yist for future rulemaking -
- actipns should request a copy of
—Ad
‘Propesed Rulemaking Distribution
Systeln, which descnbes the apphcauon .

1y Circular 11-2A, Notica of .

. proc ures.
_B'a und..._ : o
On Npvember 21,1988, the FAA -

d its final antidrug rule requiring - ‘
certain aviation employersand =~
rsto develop and to implement.

g program for emplayees -

regulations relating to aviation safety;

1958 (the FAA ] to pro\ﬁde a s tu.tory
mandate for dig

specimien testmg L

Aotice proposes

.¢hanges to the antidrug rule that would

. conform- the rule t the requu‘ements of
ihe Act. :

-In addition to fe onformmg changas

s notice also-

ay fythereq iden
rule, or gfhierwise addrels concerns that

rule was -

le, most of these amendments s1mply
deferred the varicus compliance

- deadlines. or effective dates g nr;amed in
",-'tharula.Thanouce inchided . .

- substantive changes to addre

‘provisions of the rule that are
 cases unclear, do.not comport With the
" changes in the final DOT drug t 'stmg ‘
. - procedures issued on December 1, 1989,

. or do not-adequately address mq\%red

steps in the mplementatmn procéss. .
-Many .of the issues underlying
proposed changes were raised by

- employers implementing the rule, b*g

physicians performing MRO functions,

- and by other federal agencies. After "
 studying these issues, the FAA - °
- détermined that theneeds of the . .
. . industry would best be served by the
" amendments proposed inthis -
- rulemaking action. The amendments -
. would also meet the needs of public

Prohibition:

- safety, and famhtate*the comphance a.ud
enforcement mandata of the FAA. :

" Discussion of the Propqsed

‘Amendments

- This rulemaking acuon encompasiseé co

_ & variety of proposed changes to the -

FAA’s antidrug regulations, most of -

- which'would affect the operational - .
- provisions of the antidrug rule found i izt

14 CFR part 121, appendlxl These .

“changes range from mmor technical -
“changes to a completé revision of the

MRO provisions. 'Edch of the proposed

' changes is d1scuss/ed in detail below.

Amendments equzred\by the Act

Service; Rehabxhtauon

and Evalyation ~ -
. Amofig the amendments to the FAAct :
in thé Omnibus Transportatlon S

_ loyee Testing Act is a section.

ghititled *‘Prohibition on service” (found

provides that no person who is

. determined to have engaged in illegal -

«drug use may.perform a safety-sensitive

" function after such determination, The

‘FAA's reguIauons that-address. use of '

- prohibited :
65.46(c}, (d)) already inc ude such a

{see, e.g,, 14 CFR.

_prohibition on continued duty; -

. however, these sections would be
' revised slightly to reflect- the fact that -

-entities other than certificate holders e
(i.e., contractor cnmpames) can require

: drug tests under the antidrug rule if they

havé an FAA—approved annd.mg
program. .
Section 614,[13}(2) of the FAAct, '

- “Effect of Rehabilitation,” states that no
“ covered ‘employee may parfdrm a safety-

sensitive function after engaging in, )
_prohibited conduct unless he or she has .

" ““completed a rehabilitation program .

under the pravisions of section 614 {c} of
the FAAct. Section 614{c)(1) requires
the Administrator to prescribe. . . - .
regulations that at-a minimum provide

for the identification and opportunity .

. ~for treatment of employees in need of
. assistance.in resolving problems with

. the ‘use of controlled substances.’

- Further; the'section states that the

‘Administrator shall determine the
circumstances under which such .
employees shall be required to

" «participate in such a program. This

language recagnizes that rehabilitation -

- may not be appropriate or warranted in = - '
' aIl cases of prohjbited conduct. '

~The leglslahve requlrement of section

+- . 614(b)(2)is implemented in the
- proposed revisions to paragraph 4,

section VII, of appendix I. The
legislative history of the Act reflected
the fact that the FAA did not prescribe | -

- regulations with respect to specific



