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‘_ DEPARTMENT OF THANSPORTATION

14 CFR Part 382 |
[Docket No. 45657; Amdt 382-3] '
RIN 2105-AA18,

Nondiscrimination on the Bas:s of
* Handicap in Air Travel

AGENCY: Office of the Secretary, DOT
ACTION: Final rule.

SUMMARY: The Department isissuinga - -

final rule to:implement the Air Carrier- -
Access Act of 1986. The Tule pl‘OhlbltS

- discrimination by aircarriers on the .
basis-of handicap, consistent with the"
safe carriage of all passengers. It '
in¢ludes general and administrative -
provisions.and provisions coricerning

" physical facilities anhd services to be

provided to passengers with disabilities. -

-EFFECTIVE DATE: This mle is effectwe
April 5, 1990. :

FOR FURTHER INFORMATION CONTACT' .

Roebert C. Ashby, Deputy Assistant
:General Counsel for Regulation and |
Enforcemient, Department of

‘Transportation, 400 7th St., SW. -Room .
10424, Washington, DC 20590. Telephone :

202—368—9306 [vome] 202—755—7687
~ (TDD).
: SUPPLEMENTAHV INFORMATiON'

‘Other Documents Bemg Puhhshed Wﬁh

; “This Rule

* This fmal ruleis part ofa package of
rulemakmg ‘documents being published -

today, which collectively address issues

. relating to air travel for persons with.

disabilities. The other documents

inciude a notice of proposed rulemakmg

(NPRM]} to amend the Department's.

. 'section 504 rule pertaining to federally-

. assisted airports (49 CFR 2771}, >
" supplemental notice of proposed

: rulemakmg {SNPRM] concerning
additional issues raigsed by comments to
the Air Carrier Access Act rulemaking -
docket, and an advance notice of .

' proposed rulemaking {ANPRM)

© requesting additional data about certain -

issues on which the Department lacked
. sufficient information to make'a final -
decision in this rule; In addition, the
. Federal Aviation Administration is:

publishing its final rule on the sub]ect of 5

exit row seatmg
- Summary of Contents of Final,Rule :

'For'the convenience of readers, the -
- following is a short gummary of the:
highlights of this final rule:
. * The rule applies to all air carriers
" providing air tran'spo'rtatmn This does
~not include foreign air carriers. Indirect
- air carriers are not covered by certain
o

provisions that conicern the dlrect
provision of air transportation services. -
* A “qualified handicapped

. individual” is defined as a hand_icapﬁed-- :

individual who validly-obtains a ticket,

< "'comes to the-airport for the flight, and

meets nondlscrlmlnatory contract of-
carriage requirements that apply:tg: _‘
everyone. In conjunction with thé "~
provisions of the rule concerning refisal
of transportation and requirements for

. attendants, this definition is fully .

consistent with therelevant provisions

_of the 1982 Civil-Aeronautics Board rule
" ‘on'this subject, as Congress intended.’

**Carriers must obtain an agsurance *
of compliance from contracdtors who

E prov1de gervicesto Ppassengers.
-+ New aitcraft (30 of miore ‘seats) fhust
have movable aisle armrests on half the B

aisles in the aircraft,
* New widebody air¢raft must have

‘accessible lavatories. The ANPRM

seeks more data on-accessible
lavatories for smaller aircraft.
~* New aircraft (100 or more seats)
must have priority space for storing a .
wheclchair in the cabin, -
" Aireraft (60 or more seats] Wlth an .

:accessible lavatory must have an on-

board chair. For flights on aircraft that
do not have accessible lavatories, ‘
handicapped passengers who'can use an
inaccessible lavatory but need’an on- -
board wheelchair to reach the’ lavatory

-can, with 48 hours’ advance notice, have.’
-*an on-board Wheelchair on their flight. =~

- New aircraft requlrements apply to:

" planies ordered after the effective date of
.the rule or delivered more than two -

years after the effective date. No retroflt‘

-is required (although on-board

wheelchairs. will have to be provided
within two years). However, as existing.

- planes are refurbished, accessibility "

features would be added.

.., » Facilities and services at airports
-which carriers own or'operate would

have to meet the same accessibility

. standards that. Federally-asmsted an'pert :
", operdtors must meet.

e Carriers may nof refuse

transportatlon to people on the basis of . -
" handicap. By Federal statute, carriers
- may exclude anyone from a flight if - -

carrying the person would be inimical to -

the safety-of the flight.If a carrier . - -

“excludes & handlcapped personon: U
safety grounds, the carrier must provide -
" a written, epranatlon of the decision.

* Carriérs may not limit the number

of handmapped persons on a flight,

- & Carriers may not require. advance
notice that a handicapped. person is
travelirig. Carriers-may require up to 48
hours advance notice for certain_
accommodations that reqmre N
preparation time. ’

'« Carriers nay not require &
- handicapped person to travel with an -
~attendant, except in certain very limited
‘circumstances. If @ handicapped person -
* and the carrier disagree about whether
- these circumstances exist, the carrier
. " 'may require the attendant, but-the

carrier cannot charge for the
transportation of the attendant.

¢ Carriers may not keep anyone gut

"'of a seat on the basis of handicap, or

require anyone to sit in a particular seat
on the basis of handicap, except to
comply with'an'FAA safety rale. FAA s

“final rule on exit row seatmg. being °

pubhshed today; allows. carriers to place

" in‘exit rows only persons who'can
: 'perforrn a‘series of functions necessary

- in-an émergency evacuation. : o
* Carriers are required fo prowde
boarding assistance, except that they -
need not hand-carry a person on board
a small plane for which a lift, boardmg
chair, or other device will not work in

_the present state'of'technology

Assistance within the cabin is also .
required {but not extenswe personal

*. services).

* Disabled passengers’ items stored
‘in the cabin must conform to FAA carry-
on baggage rules. Wheelchairs and other
assistive devices have priority for in-
cabin. storage space over other

. passengers’ items.brought on board at

the same airport, if the: disabled -

passenger cliooses to preboard. -

. # 'Wheelchairs and other assistive

* ~devices have priority over.other items
- for storage in the baggage comipartment.
- . » Carriers must.accept battery-

.powered wheelchairs, including the

batteries, packaging the batteries in
hazardous materials packages when

.nécessary. The carrier provides the
- packaging.

_ »_Carriers inay not charge for

.providing accommodations requ1red by
_ the rule.

* Other substantwe prov1snona
concern treatment of mobility aids and .

-assistive devices, passenger. :
_information, accommodations. of persons .
. with hearing-impairmients, security

| - screening, communicable diseases and -
" medigal certlﬁeates, and servme . '_

. animals.: :

+ Training is requlred for carrier and "

~contractor personnel who deal with the -

traveling public. ‘
. * Major and national carriers, and

their code-sharing partners; must submit
" their procedures for complying w1th the -
-~ - rule to DOT for review.

.+ Carriers must establish thelr own :

. compliance procedures, including -

provision for ‘complaints resolution

~officials” and responding to written -
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complaints. A DOT enforcement
mechanism is alse available.

Background

Air carrier policies and practices.
concerning disabled passengers have
long been a troublesome and
controversia! subject. Many disabled
passengers have. objected to airline
policies that they view as inconvenient,
unnecessary, and discriminatory.
Disabled passengers have also
expressed concérn about the seeming
inconsistency of airline policies,
asserting that it is often difficult for
them to know, from one zirline to the
next or even from one terminal or flight '
crew to the next on the same airline,
'what conditions will be imposed on
their ability to travel. Air carriers, on the
other hand, have defended some of
these policies as being necessary for
safety, for economic reasons, or for the -
convenience of passengers.

In 1982, the Civil Aeronautics Board
(CAB) promulgated 14 CFR part 382, a
regulation intended to prohibit’ .
discrimination on the basis of handlcap
by certificated air carriers {i.e., the
larger airlines) and commuter dir
carriers. The regulation was divided into
subpart A (a general prohibition of
discrimination), subpart B (specific -
requirements for service to disabled
passengers) and subpart C
{recordkeeping, reporting, and

* enforcement provisions). Only subpart
A applied to all certificated and
commuter carriers. Subparts B and C
applied only to those carriers who
received a direct Federal subsidy under .

- the Essential Air Service program.

The legal authority for the- regu]atmn
included section 504 of the:
Rehabilitation Act of 1973, as amended
{which prohibits discrimination on the
basis of handicap in Federally-assisted
programs); section 404{a} of the Federal
Aviation Act of 1958 (FA Act}, as-
amended (which requires carriers te
. provide "safe and adequate’ service},

and section 404(b} of the latter-Act
{which prohibited "unjust
discrimination” in air-transportation;
this subsection has since lapsed).
. The Paralyzed Veterans of America
{PVA) sued the CAB, arguing that even
nonsubsidized carriers receive
significant Pederal assistance in the
form of Federal Aviation Administration
(FAA) air traffic control services and
airport and airway improvement grants.
Consequently, PVA said, all portions of
the rule should apply to-all carriers
under section 504. The U.S. Court of
Appeals for the District of Columbia -
agreed. Paralyzed Veterans of America

~ v. Civil Aerorautics Board, {"PVA v.
CAR"), 752 F.2d 684 (D.C. Cir., 1985).

After its review of-the case, the Supreme
Court decided, in june 1988, that
nonsubsidized carriers did not receive
Federal financial assistance and,.
therefore, were not covered by section
504. Department of Transportation v.
Paralyzed Veterans of America (“DOT
v. PVA™), 477 U.S. 597 (1986). The result
of this decision was to leave part 382 in
effect, without change.

In specific response to the Supreme
Court decision, Congress enacted the
Air-Carrier Access Act of 1986 (ACAA),
which President Reagan signed intg law
on October 2, 1986, Congress enacted
the statute with support from disability

_groups, airline industry groups,-the -

Department of Trangportation, and the

Department of Justice. The Act amended’

section 404 of the FA Act to prohibit
discrimination on the basis of handicap
by all air carriers {the ACAA has been
codified as section 404(c) of the FA Act,
49 U.S.C. 1374{c)). The text of the ACAA

- follows:

Section 404 of the Federal Aviation Act of
1958 (49 U.S.C. 1374) is amended by adding at
the end thereof the following new subsection:
“PROHIBITION ON DISCRIMINATION -
AGAINST HANDICAPPED INDIVIDUALS

“(c)(1} No air carrier may discriminate
agains! any otherwise qualified handicapped

individual, by reason of such handicap, in the -

prov:sxon ‘of air transportation. - .

“(2) For the purposes of paragraph {1) of
this subsection the term ‘handicapped .
individual’ means any individual whohas a
physical or mental impairment that =~
substantially limits one or mere major life
activities, has a record of such an
impairment, or is regarded as havmg such an
impairment.

“Sec. 3.1 Within one hundred and twenty
days after the date of enactment of this Act;
the Secretary of Transportation shall :
promulgate regulations to ensure .
nondiscriminatory treatment of qualified
handicapped individuals consistent with safe
carriage of all passengers on air carriers.”
The legislative history of this statute
stressed three mdjor themes.-First, the
statute was enacted in response to the
Supreme Court decision in DOT v. PVA
that subparts B and C of the existing
part 382 could apply only to carriers
directly receiving Federal financial
assistance. Second, the legislation
responded to Congress* concern about
leaving “handicapped air travelers

subject to the possibility of -

discriminatory, inconsistent and
unpredlctable treatment on the part of
air carriers.” (Sen. Rept. 99-400 at 2
{1986)). :

Third, the legislative history disctssed
the relationship between
nondiscrimination and safety. The
statute itself directs the Department to
promulgate riles to ensure
nondiscriminatory treatment of quahfled

handicapped individuals “‘consistent
with the safe carriage of all passengers
on air carriers.” The Senate Report
noted that the statute “does not
mandate any compromise of existing
DOT or Federal Aviation
Administration (FAA) safety
regulations.” (/d. at 2).

In a floor statement, Senator Dole, the
primary sponser of the bill in the Senate, :
said that—

Our intent * * * is that 50 long as the
procedures of each airline {concerning the
transportation of disabled passengers] are
safe ag determined hy the FAA, there should
be ne restrictions placed upon air travel by

- handicapped persons. Any restrictions that

the procedures may impose must be only for
safety reasons found necessary by the FAA.
Beyond this, the Secretary of Transportation:
should review each airline’s procedures in
light of the regulations to be promulgated
pursuant to [the Act] to ensure that the:

“procedires of each airline do-not contain

discriminatory requirements. (132 Cong: Rec.
21771, August 15, 1986.} .

The legislative history of the ACAA is
discussed in greater detail below as it
applies to specific legal issues or :
specific sections of the final regulation: .

In August 19886, in response to
correspondence. from blind individuals
and Members of Congress, and prior to
the enactment of the ACAA, the

_ Department published an informational

notice requesting comment on a series of
issues of concern to blind air travelers.
The Department received several
hundred comments on that notice, which
have been taken-into account in the
development of the ACAA rule..
Originally, the Department consuiered
an interim final rule makmg the old part
382 applicable to all carriers, followed

" by a subsequent rulemaking to address

chariges‘in the rule and additional issues
that parties wished to raise. However,
the Department was urged by groups
representing persons with disabilities to

- use the regulatory negotiation technigue

to-develop proposed and final -
regulations, rather than publishing an
interim fina!l rule. In agreeing to use this
technigque, the Department and the
parties were aware that the Department
could not meet the statutory deadline for
issuing final regulations. However, the
disability groups involved preferred-this
appro&ch even though it would delay the
issuance of a notice of proposed

. rulemaking (NPRM],

In regulatory negohatmn. the
Department convenses an advisory
committee under the Federal Advisory
Committee Act. The commitiee consists
of representatives of interests affected
by the rulemaking. In this case; :
dlsablllty groups represented o the
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committee included the Paralyzed

Veterans of America (PVA), the ©

* National Couricil on Independent Lwing,

- the American Council of the Blind,:
National Federation of the Blind {NFB),.
National Association of Protection and
Advocacy Systems, National -
Association of the Deaf, and the Samety
for Advancement of Travel for the
Handicapped. Air travel industry -
representatives included the Air
Transport Association [ATA), Regional

" Airline Association (RAA), National Air
Carrier Association, National Air :

- Transportation Association, Airport

Operators Council International/ ©
American Asgsociation of Airport
Executives, and the Association of -
Flight Attendants. In addition to the -
Department, the Architectural and
Transportation Barriers Compliarce
Board (ATBCB] represented the Federal
Government's interest. A neutral -

. mediator from the Federal Mediation
-and Conciliation Service chaired the
commxttee. )

The advisory committee met from
June through November 1987. The | group
tentatively agreed on.a substantial .
number of issues and produced draft
consensus recommendations for - -

" proposed regulatory language on these .
points. Substantial progréss was.made,

.. and dlfferences narrowed, on several

other issues, The negotiations were not:

- cornpleted however, due to an.impasse -

.over the issue of exit row seat -

restrictions. As a result of this impasse, -
- the parties never came to a fornal vote -

or consensus {i.e., a sign-off) on the -~ -
entire package. Consequently, while the

.Department used the resultsof the.. .

- process as an important resource for--
developing the NPRM, the NPRM
represented the Department’s own

proposals, since there were not final -
advisory committee recommendahons

- ‘on. which to base the proposal.-

The NPRM was published }une 22
1988 [53 FR 23574), with an initial -
comment closing date of September 20,
1988. Both disability groups and airline:..
industry groups-asked for a 90-day -

ATA dsked for an gdditional 30-day

: ~ reply period as well}. The Department

" ..granted these requests, and the. - - -~
- -comment and reply penods ended

. January 19, 1989. S
“The Department recewed over 300

comments on the NPRM. The lengthy
. comments submitted by the'ATA, for the
carriers,'and PVA, on behalf of @ large -

~ number of disability organizations, were'
* the most comprehenswe expressions of

the views of the air carrier industry and’
disability community, respectively, that
the Department received. These :

e -

comments pertain to-every section of the:

regulation, Other comments that .
addressed many of the provisions of the
proposed rule were submitted by such -
parties as the RAA and NFB. The.

" positions of these commenters-are.

typically identified by name:- throughou_f

- the remainder of the preamble. The

Department also took the comments of
other parties fully into account; these
comments (which often make the same

. substantive points as the ATA or PVA

comment) are not always identified by -

. -the name of the commenter, however, - -
“The subsequent.portions of the .
.~ preamible discuss issués or regulatory. -

provisions by summarizing the positions

-of the commenters and indicating the -
. Department’s response to those
. comments, as’ mcorporated in the fma]

rule.
Legal and Other Genera__l: Issi.les '

Commenters brought up five major
legal or general issues in connection. - |
with the rulemaking; in addition to their
comments, on specific provisions of the
NPEM. These issues concern the :
standard to be applied to accessjbility
modifications of aircraft and facilities
{i.e., equal access vs. section 504
standard and what constitutes an undue
burden), thé relationship between the -
safety and nondiscrimination aspects of
the ACAA and its effect on. cartier

- discretion, the basis in the record for the -

ruleraking, preemptmn of state law;

“and whether carriers. dxscrlmmate on. the

bams of bandicap, .
1 Equal Access/504 Standard

' Comments

Comments—PVA says that the L
purpose of the ACAA is to require,
“equal access.” To fulfill this purpose, .
*DOT must require air carriers tg adapt
‘all feasible accommudatlons necessary -
for equal access,” which.means that .

‘DOT “must focus on making air carriers

fully accessible, except where flight
safety is clearly compromised or where
accommodations would be technically:

" impossible or would cost somuchto -
. threaten the existence of an aircarrier,”
~ Equal-access is'a diffeérent, and more

stringent, standard than requlred by
section 504.

This equal access standard emerges,
in PVA’s view, from the legislative

- history of the ACAA. PVA cites -
: statements by Senator Dole (that the.: w

purpose of the ACAA is “to provide '
equal access to air transportation,” {132

:Cong. Rec. 21770 {August 15, 1986]} and

Senator Metzenbaum (that *“all
Americans should be treated. equally
when they [use] commercial air
carriers” (/d. at 21772), for this .
proposmon -Along snmlar lines, Senator

Cranston said that “full access is vital to

millions of individuals’-pursuit of - -

business.and personal mattérs;‘.‘i[IdJ. '

" PVA also cites statements in the House'
" by Rep. Snyder and- Rep Ackerman to”

the effect that the bill is intended to- -
prevent handicapped persons from being
“second class citizens when it comes to
air travel.” (130 Cong. Rec. 24070-71, -
September 18, 1986.) PVA also cites -

- statements by various members, - -

discussed later in this preamble, saying
that restrictions on handicapped

- passengers may be imposed only for - -

safety purposes, and argues that'this =~ -
means that access can be hmlted onIy
for safety reasons.

‘ATA argues that it is clear from the
legislative l'ustory that the ACAA was

"intended to circumvent the decision of.

the Supreme Court.in DOT v. PVA that
section 504 did not apply to

. nonsubsidized carriers; since there are:
" not recipients of Federal finaricial -

assistance. ATA cites statements to thzs
effect by Senator Dole [/d. at 21770) and
in the Senate Report ot the bill (S. Rept.
No. 99-400 at 2 (1986)), and could have
cited numerous other such statements.
ATA mentions that Senator: Dole also™
commented that the bill incorporated.
“compromise definitions which rely
heavily on language and precedents
from the Rehabilitation Act.” (132 Cong.

* Rec. 21770, Augist 15, 1986).

‘PVA rejoins that even if one assumes
that 504 standards apply, 504 requires -

- affirmative steps to accommaodate .

persons with-disabilities. PVA cites

Dopico v. Goldschmidt 687 F.2d 644-(2d
Cir., 1982) and APTA v. Lewis, 655 F.2d
272 (D.C.Cir., 1881) for this proposition.”

_The issue, PVA says is the extent of the
. accommodation required. While "undue
" financial and administrativé burdens”

" are not required, Southeastern

Community College v. Davis; 442 U.5:
392, 413 {1979), it is appropriate to look:
at the overall size of the program,

‘including the size of facilities' and

budget; the type of operation; the nature )

- and cost of the accommodations needed

and the efféct of making the - ..

" accommodations on the program 5
‘. aceomplishments.

PVA says that the 1967 air carrier

.operating revenues were $57 billion with -
‘$2.5 billion annual earnings. The - SRS
indubtry's assets total about $54 billion,

- including more than $35 billion in ﬂxght

equipment. Against this, DOT's
extended 20-year cost pm]ectmn of

. $393.4 million for accessible lavatories,
‘on-board wheelchairs, movable
" armrests and training is far from an. -+

undue huirden—less-than one percent of
the industry’s annual operating revenues
for a single year. Caittfiers could pay for
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it by .a“ten—'cent sureha-rge‘ on each ticket.
This is far from an undue burden, in
PVA's view. PVA glso cites ADAPT v,

- Dole; 676 F. Supp. 635 (E.D:Pa., 1988) for
the-proposition that it is inconsistent .

- with section 504 to arbitrarily limit
requirements to spend money for
accessibility. :

ATA views costs’ dlfferently It
emphasizes case law [e.g., Southeastern
Commuunity Collegé; APTA; Alexander

v. Choate, 469°U.5. 287 (1985); -~ -~
Hondicapped Action Committes v, :
. . Rhode Island Transit Authority, 718 F.2d
490 (15t Cir:, 1965)) which'discusses
:{imits on-the reach of section 504 where-

- "cost burdexis or fitdamental alterations
of programs-are involved. ATA - .. -

. distinguishes cases cited by PVA by-
pointing to the fact'that:most construe
not only section 504 but also section 16
of the Urban Mass Transpdrt_ation A—ct.
which calls for “special efforts”
accommodate handwapped persons and

" requires specific service criteria.
Moreover, ATA's cost projections show’
an $80 million dollar annual cost for the.
key NPRM requirements, which would -

. amount:to 36 percent of the industry’s -
average annual net profits-of $221

- million. This is clearly an undue burden\

.. ATA argues.Congress did nat .

- contemplate that the ACAA would.

involve such a burden. For this .- .

- proposition, ATA cites statements by -

" . Rep. Hammerschmidt (that. the bill

~'would-not “impose any financial -+ -..

- . burdens on the:airlines,” 132 Cong:.-Rec.:.

-24016, September 18, 1886} and in‘the *.

Senate Report {“the net effect of the

r_.egu'lations *.* ¥ will not significantly

increase the regulatory burden imposed
on air carriers.” (S Rept. 99--400 ats

. {1986)). ' :

- Dpor Response——lt is clear that

Congress intended section 504 standards’

to apply to implementation of the
ACAA. The context of the passage of

. the ACAA and all the legislative history
that addresses the subject make clear
that Congress intended the ACAA to put
the ACAA in the'place of Section 504,
-which the Supreme Court in DOT v, PUT

* .- had said did not-apply to non-subsidized
-« -carriers. Floof comments about “equal -

~access” and "second class citizenship”
-do not evince an-intent by Congress to -

*- create a'new, geparate standardfor © -

" aceessibility, beyond: that of section 504.-
The language of the statute is essentially
similar to'that of Section 504, and, even
considered in light of the legislative.
history, does not give rise to an
inference that a stricter-than 504 .
standard is-established by the statute ;

- Even recent case law in the transit area
(see ADAPT v. Skinner, 881 F.2d 1184
(3d Cir., en banc, 1989}) does not claim ~

‘to find a right of equal accessunder

section 504.
* Given that section 504 standards

apply to this ACAA rule, it follows that '
" the regulations may not impose “undue’ .

financial or administrative burdens”
{see Scutheastern Community College .

- and APTAYJ or require fundamental

changes in the carriers’ programs (see
Southeastern Community College and
Alexander). This leaves the _di‘fficuit
question of what constitutes an “undue”
burden. The term clearly carries the
implication that some burdens are’

- “due," while others are not.. Neither. i

statutes nor.case law provide any
“brlght line" between the two.’
- To PVA, virtually any burden is -

are small compared o carrier assets,
operating revenues, or annual earnings.
To ATA, the NPRM proposes "undue”

_burdens because costs would represent
- a large percentage of net profits. Neither

view is complete. In a private sector
industry (as contrasted to public
enterprises, like mést mass transit
authorities), the ability of enterprises to
meake a profit is an important ~
consideration, which it would not be
reasonable to ignore. On the other hand,
the overall magnitude of the industry is

" also a relevant consideration, since the

total resorces available to

“accommodate handmapped pereons are’
jagmﬁc&nt in an industry of this size.

The Deparhnent is'not adopting any’

) ‘spemfic view of what must constitute a

“due” or “undue” burderi; Rather, the

- Department has evaluated the need for
~various proposed accommodations and

the cost of these accommodations. The
regulation is intended to strike a
reasonable balance between disability
groups’ concerns about sufficient

- accommodations being provided and

carriers' concerns about the costs of

~those accommodations. Such a balance,
. we believe, is fully consistent with—

indeed, maridated by—section 504.
prineiples w}uch apply to the ACAA.

.2, Safety, Nondzsonmmat:on and
: Discretion’

Commems——ATA argues that severa]-
provisions of the NPRM (e.g., definition -
of qualified handmapped mdmduals. )
refusals of service, atiendants) clash -
with Federal Aviation Act prmlclples
Under the FA Act, FAA rules are -

“minimum standards” (49 U.S.C. 1421(a)})

anid FAA rules are to take intc account .

_ the duty of air carriers to petform their
-+ functiong “with.the highest degree of
" safety” (49'U.S8.C. 1421(b]). ATA notes

that the Supreme Court hasrecognized

. these provisions. U.S: v. Varig Airlings,
467 U.S. 797.(1984). ATA understands
these provisions to 'mean that carriers

are intended to be able to exceed FAA~
safety rules and that “some - '
discretionary decision making on the -
part of airline personnel is inevitable”
when dealing with disabled passengers. -
PVA v. CAB, 752 F. 2d at 720-21. -

ATA cites several casesin whlch
céurts have permitted air carriers or -
other transportation employérs:to
restrict employment in the interest of
safety. Usuery v. Tamiami Trail Tours,
531 F. 2d 224 (5th Cir., 1976); Harriss v.
Pan American Airways, 437 F. Supp: 413
(N:D: Cal., 1977)); aff'd 649 F.2d 670 {9th -
Cir:, 1980); Levin v. Delfa Air {ines, 730

- F.2d 994 (5th Cir, 1984); Murnare v.
" American Airlines; 667 F.2d 98 D.C. Cir.,

" .- 1981; and Johnson v. American Au']mes,
‘due,” since costs of acconunodatwns -

745 F.2d 988 (5th Cir.,1984). These cases
involved older drivers, pilots and fhght
engineers (Useury, Murnare and
Johnson) or pregnant flight attendants
(Haerriss and Levin]. The courts found
that they could be denied employment -
on bona fide occupational qualification/ .
business necessity grounds related, at
least in part;-to safety considerations.
ATA also cited cases in which courts
upheld carriers” discretion in imposing

- restrictions on disabled passengers.:

Arnderson v.USAir, 619°F. Supp. 1191 "
(D.D.C.,1985), aff'd an other grounds 818
F.2d 49 (D.C. Cir. 1987) and Adamsons v.

.American Airlines; 444 N.E. 2d 21 (N.Y.,

1982). Anderson involved.a blind

.passenger evicted from an exit row: The
- District Court found that:the carrier’s” -

policy was consistent with section 504, : -
part 382; and FAA regulations. The *-

* Court of Appeals did notconsider the -

section 504 claim, but found for the -

_ carrier on the basis that thére was no-

private right of action under section
404({a) of the FA Act. The court explicitly
did not deécide what effect the ACAA -
might have had on the case, since it was
enacted after the incident in question, -
Adamsons invoived a refusal to provide
transportation to a passenger who was
‘paralyzed from the waist down by a
recent undlagnosed spinal hematoma,
was crying-out from evident severe pain,
and was using a catheter-and dxsposal
bag. The court held that the carrier did. -
not.abuse'its discretion under sectmn
‘1111 of the FA Act (48 U:S.C. 1511); -
which allows carriers to deny passage

- when, in the opinion of the carrier, such

transportation would or might be
inimical to safety of fhght ;

In its comment on this issue, ATA dld
not discuss the language orlegislative
history of the ACAA, PVA, on the other.
hand, focused its argument- there PVA '
quoted Senator Dole = ‘ -

dur intent in [the ACAA] is that so long as
* the procedires of éach airline are‘safe as-

determined by the FAA, there shoiild be no -
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restnctlons placed vpon air travel [by]
handicapped Persons. Any restrictions that
the précedure may impese must beonly for
safety reasons foumd necessary by the FAA.
{132 Cong..Rec. 21771, August 15, 1986.]. -
PVA alse cites similar statements by
Rep. Mineta {132 Cong, Rec. 24070,
September 18, 1986} and othet members
of Congress. In:PVA’s view, unless FAA,
through rdemaking, has fovnd a
particolarrestriction to be: ‘mecessary,
the ACAA precludes & carrierfrom

.. impaosing it. .

PVA alse refers to FAA's history of
action wnder 14 CFR 121.586. This
regulatory provision tells earriers to file
procedures with FAA for dealing with

passengers whao may need.assistance in -

"an emergency evacuation. As stated in
Southwest Airlines Enforcement
Pmceedmg [DOT Docket Ne. 42425), this
rule imposes “an affirmative obligation.
upon the Administrator to respond when
-a safety * * *problem may exist with .
[the airline policies.]” IFFAA has not

affirmatively acted to nullify-orchange a’

carrier policy, then that policy must be
considered to be safe, and ‘more ,
restrictive policies are not “hecessary™
" for safety. PVA then Doints {0 & number
of relatively liberal carrier policies
which FAA has not required tobe -
changed in areas like number Kmits and
attendants. As in Southwest Airfines,
PVA says that mare resirictive policies
are contrary to nsndlsmmmatxon
requirements., . :

PVA denies that any of the cases cit ted

- by FAA keld that “concern for safety -
must prevail”. It distinguishes the
employment discrimination.cases ATA.
cites on.the ground that carriers can
properly impose more stringent .
conditions.on their employees than upon
passengers; and peints out that, evenin

_the employment discrimination : -area, the
proponents of a dxsmmmatory ‘
requirernent must meet a burden of
proof as to-its necesszty; mere assert;cn
of a safety rationale is not enough.
Under Usuery, PVA argues, a carrier
must be able to demonstrate the
likelihood of t m;nry or death to make this
showing.

In addition, employment
discrimiration law requires objective
evidence (nof subjective assumptions) to
establish a basis for a facially
discriminatory restriction and provides
that, if acceptable, less restrictive means
are available, they must be used, Wright
v. Ofin, 697 F.2d 1172, 1190-9t {ath Clr,
1982). -

PVA objects to carrier “dxscre"hon. T
which it views as the heartof - .
inconsistent and arbitrary treatment -
that handicapped persons have. suffered
over the years, Detailed rules temove -

the need for carrier discretion, PVA
argues.

DOT Response—This regulatmn is for
the purpose of implementing a statute,
The ACAA mandates that camers not
discriminate in providing air " .-
transportation, The statute also reqmres
that DOT's rules be consistent with the
safe carriage of all passengers. Asd
statwtory matter, DOT is required to
achieve both ohjectives. -

Om this subject, the Senate Report
says the legislation “does not mandate
any compromise of existing* * * FAA
safety regnlations.” It says that carriers
are intended not to lmpese upon
bandicapped travelers “any regulations
or restrictions unrelated to safety * * **

Benator Deole stated that any restrictions
- that garriers impose “must be onty for

safety reasons found necesgsary by the
FAA. Beyond this; the Secretary should

‘review each airline's procedures to .

ensure that [they] do not contain
d1scnmmatory procedures.”
In the House, Representative Mmeta

said that the Depcfl_rtment should ensure

that carriers “impose only those -
restrictions necessary for safety.”
Legislators said that DOT should review
carrier policies to ensure they conform.
with the regulations promulgated under
the ACAA {Representatives Mineta and
Hammerschmidt; Senators Metzenbaum
and Dole). They also said a purpose of
the rule was to ensure consistency in

- carrier policies [Senator Cranston;

Representanves Mineta and Snyder).
To review carrier procedures against

‘the criteria of a nondiscrimination rule

and to ensure consistenicy among carrier
procedures clearly implies the power to
constrain carrier discretion. DOT has -
this authority under the ACAA and will
exercise it in promulgating and
implementing this rule, .
In doing so, the Department i is not

mandated to alter existing FAA safety -
regulations. We will not do so. When
FAA “finds"_that a restriction is,

“necessary” for safety, thatisa
legitimate ground for a carrier imposing
a restriction. FAA can be said fo have
made a "fmdmg that a restriction is

"necessary” for safety only when it
issues a regulation mandating that
specific restriction. FAA advice or
suggestions, or carrier practices which
FAA has not found to be unsafe, are not
equivalent to. FAA findings thata
Testriction is “necessary for. safety

This view is consisteént with the =

provisions.of 49 U.S.C. 1421(&) FAA
safety regulatlons are “minimum
standards,” i.e., they constitute a
“bottom line” that FAA has found

- necessary for safety. The regulations,

establish what carriers “need to have”
to be safe. Absent other legal =~

constramts, carriers have. the discretion
to impose additional requirements
intended to enhance safety. Doing so, in
the absence of other iegal constramts, is
also consistent with carrier’s common
law ‘obligation to ensure the hlghest '
level of safety. . -

The ACAA is preclsely such a Iegal
constraint on the carrier's discretion to
lmpose additional requirements, above
the “minimum standards” found to be
necessary for safety by the FAA, where
the additional Tequirements, affect .
handicapped persons in @ way
differently from other passengers.
‘Where a restriction required as
necessary for safety by an FAA rule
mandates different treatment, the
ACAA does not stand in jts way. Where
an optional carrier action.:not;mandated
by an FAA safety rule, would require: -
different treatment, the ACAA prohlb;ts
it

ATA is correct in saymg t_hat 49:U.S.C.
1421(b) refers to maintaining “the
highest degree of safety.” This. -
statement, which in context refersto a
consideration that the FAA is to take -
into account in developing its safety -
rules, does net constitute a legal bas;s
on which carriers may ignore - :
nendiscrimination requirements. Not, -
realistically, can it be read as a legal -
mandate that carriers take every action

" that would arguably enhance safety.

Newer aircraft may well be safer than’
older aircraft. More experienced pilots

.-may well be safer than less experienced

pilots. It may be safer never to carry any
children or elderly persons,-and to:
concentrate on carrying only ablebodied
adults. It is probably safer to refuse to
transport any carry-on‘items in the-
cabin. Yet no one, least of all ATA,
would argue that cartiers must ground
their old planes and young pilots. -
Camers have discretion, under FAA's
“minimum standard” cafry-on baggage
rule, to ban carry-on baggage
completely, but few if any do so.
Carriers regularly carry large numbers
of children and elderly passengers. All
these carrier actions aré sensible, and -
fully consistent with law: 40 U.S.C.
1421(b} is not a mandate to the contrary
in these areas, any more than itis a
mandate to impose restrictions on

-handicapped passengers that are not -

necessary for safety, as detemuned by

‘an FAA rule.

The several employment practlces
cases.ATA cites do not:stand for the
proposition that an assertion of a safety
rationale for a carrier practice must .
necessarily h‘lumph over .
nondiscrimination reguirements. They
simply stand for the proposition that

_ there are some fact situations that lead
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© courts. to conclude that a‘particular .

* . carrier practice involves a bona fide

occupational qualification or business
‘ necesslty That a court believes that a
cartier has shown a sufficient.safety. -

rationale to establish that a 62 year old . -

flight engineer-or a pregnant flight -
attendant.should not bie- employed does
- not-demonstrate that DOT is legally
precluded from unplementlng the ACAA
- in a way that constrarns carrier
dizcretion. '
.. Where courts have dlrectly
- considered a carrier’s treatment.of .
-handicapped passengers, the results.are
‘mixed:Sometimes [e.g., Anderson and
. Adamsens, supra}-carrier actions are

upheld. Other times {e.g., Angelv. Pan - -
© - American World Airways, 519 F. Supp. -

1173 (D.D.C., 1981); Jacobson v. Delta
Airfines, 742 F. 2d 1202 (9th Cir., 1984))
carriers actions are rejected. In all these
cases, carriers asserted:safety ratmnales
for imposing restrictions on
handicapped passengers. In all cases,
the courts examined, these rationales on
their merits; they did not simply

determine that the assertion.of a safety '

concern ended the inquiry. :
‘The decisions in all four of these .

cases are consistent with this final rule.

The final rule permits carriers to
exercise their discretion under 49 U.5.C.
1511.to exclude passengers who would
or might be inimical to thé safetyof
fiight (Adamsons). It defers to an FAA
rule permitting restrictions on ‘exit row
.seating (Anderson). It would prohibit

attendant requirements for persons who -

can assist in their own evacuation
{Angel} and administrative requirements
for handicapped passengers that are not
“ required for all passengers (Jacobson),
‘Consistent with the Department'’s

decision in the Southwest Airlines case, '

the Department also determines that if
the FAA has not concluded that less
restrictive carrier procedures are -

" inconsistent with safety, then cariier -
requirements which are more restricfive

. of handicapped passengers would not be’

necessary for safety, and are therefore
inconsistent with the ACAA;

"ATA relies on language in' PVA v.
" CAB for the' proposition that airlines -
must have “decisional discretion” i
‘many aspects of providing service to
handicapped passengers. That decision
- pointed out, however, that the'old Part -

382 significantly limited the discretion of -

airline personnel. 752 F: 2d at 720-21.
Carriers were-not to havé “unbridied
discretion.” /d. at 721. Clearly, the
- decision does not stand for the
proposition that.an agency rule may not
limit carrier discretion in any way: The
- only:argument is over what the ~

- constraints are. Against the background -

of the ACAA (see discussion below’

under “Cartier Discrimination”), the -
Department is amply justified in"-

. toncluding that constraints differing
: from those of the CAB version of Part-

382 are well within'the scope of the:
ACAA, since these constraints are -
necessary in order to solve-the klnds of :
problems which the statute addresses. -
In discussing the CAB's resolution of
these issues, the courtin PVA v. CAB
said that it could not say that “the
agency's decision * * *'manifests a
clear error in judgment" or that the
CAB's'regulatory language “lacked a
rational basis,” such that the PVA's

" Administrative Procedure Acgt challenge '

to this portion of the regulation would
prevarl. :
-This finding cannot farrly be said to .

l have established that the CAB's

resolution was in some sense legally
mandatory or binding: It has not
established a legal requirement for DOT
to copy the former Part 382. Like the
CAB under the statutes it implemented,
the-Department is free to exercise its
reasonable “‘decisional discretion”
under the ACAA, even where the
substantive result may differ from the
CAB's 1982 decisions.

PVA correctly points out that the

Senate Report suggested that DOT “may

wish to refer to existing regulations

* * * including, but not limited to * *-*
[the existing] 14 CFR part 382 * * *"(S.

Rept. 90400 at 5 {1986)): Clearly,
Congress-did not mandate that DOT
would be bound to photocopy the old .
version of the rule.

3. Bas/s for the Bu]emaking

- Comments—ATA argued that DOT
may not use the regulatory negotiation,
and any tentative agreements reached

" by the advisory committee; as a basis

for the proposed rule, since final,
binding consensus was never reached.
ATA also contends that the proposed
rile is not based on adequate

~information concerning the need for thrs

rule; i.e.; an independent body of
1nformatlon supporting the need for any

‘new rulé, and fer this proposal in .

particular. DOT failed to explore: -
alternative approaches ike mmply

. making the CAB version of part 382

applicable to all air carriers. ‘
PVA suggested a number of bases for

. the rilemaking. These included the -

legislative history of the ACAA (i.e., the

inability of the old part 3582 regulattons

to prevent discrimination and
iniconsistency), post-1982 chariges in the
industry (i.e., a more detailed rule is
needed in'a deregulated envirgnment),
the material in the record of the -

proceeding (including material provided -

by or for the advisory comntittee), and

. oomplamts filed with DOT

-DOT Response—A'I‘A correctly pomts :
out that there was no-final, binding ~ '
agreement reached through the
regulatory negotletlon. However. the -
parties to the regulatory. negotmtron
provided a substantial volume of.:

_ material and contribated much valuable

information to the discussions: Public '

- meetings and input from non-members

of the advisory committee produced

"additional information. All of this

material became part of the basrs for the
NPRM. .-

"The Department commrtted to the L
parties that, to the greatest-extent
feasible, it would use tentative

- ‘agreements reached by the committee a as

the basis for-portions of the NPRM. We
did so. The NPRM was the Department's
proposal; it did not purport to be a
consensus proposal of the committee:
Nevertheless, the information generated .
through the regulatory negotiation
process is properly part of the record.
and basis for this rulemaking. ,

If ATA is contending that some
separate, independent basis or body of
information is a prerequisite to. issuing -
an NPRM, it misunderstands the
regulatory process. An NPRMis
intended to be & vehicle for securing’
comments and data-that will form’ the

- basis for a final rule. Beyond the *
ACAA's statutory requlrement for -

rulemaklng. no other bas1s is needed for
the NPRM. :

The Department did con51der SImply
publishing an interim final rule applying
the old version of part 382 to all carriers.
This consideration is a matter of public
record, and was krown by members of -
the regulatory negotiation advisory

- committee, and the ATA knew this fact

when it agreed to participate in the
negotiation. The Department did not
follow this course for several reasons.

- First, it responded to reguests from

parties that the rulemaking be produced
through regulatory negotiation. Second,
it was aware that the old part 382 did

- not address a number of issues of

concern to passengers and carriers.
Third, under the statute, DOT was not
bound to use the cld rule without

_ change. Fourth, the legislative history

indicated that. Congress was deeply

" dissatisfied with carrier actionis under

the old rule {see discussion below. undef
“Carrier Discrimination”}. The.’ C
rationales for additional rulemaking
siggested in PVA's comments have -
substantial validity, and constit ife

. additional grounds for moving to a new,

more detailed, regulatlon in place of the '
old Part 38z, . . S :
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4. Preemption of State Law

Comments—A&TA urges that the rule
expressly preempt state laws protecting
persons with disabilities as applied to
the provision of air transportation. The
rule is national in scope, part of the
Federal regulation of air travel, and
"occupies the field.” Carriers should not
be subject to differing state-to-state
regulation as well as Federal regulation.
ATA also cites section 105 of the FA
Act, which preempts from state law
matters affecting "services” to airline
passengers.-

PVA opposes & pree'npuon provision.
It is not necesssary and could restrict
other options for i improving the
accessibility of air transportation (e.g.,
through state enforcement that may be
more responsive to complainants than
DOT), and could have unintended
consequences (e.g., unintended coverage
of hotel accommodations that are part of
an air travel package). Any state
regulations that directly conflict with the
rule would be preempted, in any case.
Alsg, section 105 is a narrow statute,
which does not preclude all state
regulation in matters related to air
transpertation.

DOT Response—This is a detailed,
comprehensive, national regulation,

. based on Federal statute, that
substantially, if not completely, occupies
the field of nondiscrimination on the
basis of handicap in air travel.
Moreover, providing transportatmn to
passengers is clearly a “service” within
the meaning of section 105 of the FA Act
{49 U.8.C. 1305(a}(1)), bringing that
statute's preemptive force into play.
_..courts have found that section 105
preempts state law in the area of
nondiscrimination on the basis of .
handicap (Anderson, supra, 619 F. Supp..
at 1198; 818 F.2d at 57; Hingson v.
Pacific Southwest Airlines, 743 F.2d
1408, 1415 {Oth cir., 1984)).

Consequently, interested parties’
should be on'notice that there is a strong
likelihood that state action on matters
covered by this rule will be regarded as-
preempted. However, the Department
will offer its opinion on preemption
matters on a case-by-tase basis, where
it is requested.

&. Carrier Discrimination

Commenis—ATA contends .
adamantly that carriers do not
discriminate against handicapped
passengers. The industry provides good
service te persons with disabilities,
providing many accommodations and
carrying wheelchairs, for example, with
minimal problems of loss or damage.
{Advance notice is important to
permitting accommodations to be made,

-ATA addé]. ATA complains that the

tone of the NPRM unfairly made it
appear that carriers regularly
discriminate. Indeed, ATA says, there is
little evidence of well-founded consumer
complaints of discrimination.
Occasional incidents of insensitivity, or
passenger service mistakes that
‘sometimes can affect any passenger, do
not équate to a pattern of
discrimination.

PVA views the matter differently. The

_“horror stories” and documented

complaints of many handicapped
passengers, language in carrier manuals,
comments of some carriers to the
docket, and the absence of adequate
physical accessibility and

accommodations all provide evidence of
* discriminatory attitudes and practices

on the part of carriers and their

. perscnnel. PVA also points to the

legislative history of the ACAA, which
makes numerous references to carrier
discrimination and arbitrariness.

DOT Response—The debate between
carriers and disability groups on this
issue takes on, at times, & rather
unhelpful "Np, I didn't—Oh yes you did”
tone. It is fair to say that no one
attempts to paint carriers as “bad guys
who, because of some animus against
persons with disabilities, set out

-deliberately to make handicapped

passengers’ travel experiences
miserable. It is also fair to say, based on
the record of the rulemaking, that
carriers—from a mixtuare of motives
including safety, carrier convenience,
and uncertainty about how to
accommodate handicapped
passengers—take actions which many
passengers with disabilities view as -

. discriminatory.

This debate is, in one xmportant sense,

-irrelevant to this rulemaking. The =

Department is charged with
implementing the ACAA, which
prohibits discrimination. Whether or not
carriers engage in widespread
dis¢rimination, the Department has the
duty of promulgating a rule that forb;ds
discriminatory practices.

However, it is ¢lear from the
legislative history of the ACAA that
Congress believed that a wide variety of
discriminatory practices continued to

‘exist under the old Part 382 and that

legislative action was necessary to
correct the abuses. For example, the -
Senate Report referred to the concern,
post-DOT v. PVA, That handicapped
passengers would be “subject to
discriminatory, inconsistent, and
unpredictable™treatment” and mentioned
the concerns of disabled passengers -
about discriminatory or inconsistent
requirements. {S. Rept. 40400 at 2
(1986)). .

The problems to which the Committee
and several individual members referred
included refusals to provide
transportation, extra charges,

' segregated waiting areas and aircraft
. seating, loss of or damage to equipment,

requirements to sit on a blanket, and
overly long advance notice
requirements. These issues, as well as
the overall issue of ensuring consistency
in airline procedures, are matters which
this rule addresses.

Section-by-Section Analysis

This portion of the.preamble discusses
each regulatory section of the NPRM,
the comments made about it, and the
Department’s responses to the
comments. For convenience, the
regulatory sections are discussed in the
order they appear in the final rule.

- Section 382.1—Purpose

NPRM—The proposed rule stated that
the purpose of the regulation was to
prohibit carriers from discriminating
against qualified handicapped
individuals on the basis of handicap in
the provision of air transportation,
consistent with the safe carriage of all
persons. The proposed provision also
stated three policy aims of the rule—
access to air transportation for
handicapped passengers, imposition of

" only safety-related restrictions on their

travel, and predictable services for
them. The section also stated that
nothing in the rule was intended to
impose undue financial burdens.
Comments—PVA objected to the
"undue burdens” and "consistent with
the safe carriage of all passengers”
language of the proposed section. A
large number of other disability
community commenters also objected to
the “safe carriage” language, and a few
of these comments also objected to the
mention of “undue burdens.” The
Architectural and Transportation
Barriers Compliance Board (ATBCB)

- and Department of Justice (DOJ)

suggested clarifications of the “undue
burdens” language to better express
their views of the application.of this
concept. ATA and RAA, while agreeing
that the "safe carriage” and “undue
burdens” concepts were appropriate,
objected to the three policy statements,
which they felt put an inappropriate
gloss on the requirements of the statute.
ATA suggested reducing the section to a

-simple statement that the rule was

intended to carry out the statute.

DOT Response—The purpose section
of any regulation is not intended to be
an operative provision. It imposes no
requirements. Nor is it iniended to set a
tone for the rule that favors one party or
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another's pesition. To avoid this pitfall,
and to avoid making policy statements

" which, as RAA suggests, may be
superfluous in light of the substantive
sections of the rule, we have concluded
that the ATA's suggestion of simplifying
the section has merit. Therefore, the
final rule section states that the purpose
of the rule is to implement the ACAA
and recites, verbatim, the language of
the Act. The Department also agrees
with commenters that the Departiment
would not have the authority, under the
ACAA, to impose undue administrative
or financial burdens on carriers, or
cause them to alter the nature of their
programs. The rule-has been designed to
avoid deoing so. Some potential
requirements, which may increase
carrier burdens, are among those about
which comment-is being sought in the
accompanying ANPRM and SNPRM. At
the time the Department conducts ’
additiona! rulemaking pursuant to these
documents, we. will consider whether
additional steps to avoid undue burdens
are needed, as some comments (e.g.,
from DOYJ) suggested.

We would point out that, as with any
OST regulation, regulated parties may
avail themselves of thé procedures of 49
CFR § 5.11 if they believe that an -
exemption is warranted from any
provision of the rule, for undue burdens
ot other reasons. To be considered
favorably under ihis procedure, an
exemption reguest must be hased on
special circumstances faced by the party
Tequesting the exemption that make it

" impracticable to comply with the
‘generally applicable requirement.
Exemptions are not intended ta bz a
backdoor device for amending a rule;
issues considered during the rulemaking
or matters which apply to a class of
regulated parties are net appropriate
grounds for an exemption request.
Section 382.3—Applicability

NPRM-—The NPRM would have
applied the rule to all air carriers .
providing air transportation. An
exception was made for indirect air
carriers, to whom provisions concerning
aircraft operations would not have
applied {on the assumption that indirect

air carriers, by definition, do not engage -

in aircraft operations). Finally, the -
section stated that nothing in the rule
was intended to authorize or require
carrier noncompliance w1th anFAA
safety rule.

Comments—ATA suggested that the
language of the proposal concerning
compliance with FAA safety rules was
unnecessary. It recommended adding a
provisien disclaiming application of the:
rule to services or facilities of air :
carriers which are provided or located

in foreign countries and controlled by

- foreign governments and where U.S.

carriers have no authority to require
-compliance with DOT regulations. ATA
agreed with the proposed exclusion of

coverage for indirect air carriers, as did -

RAA; which also suggested excluding
charter flights on the basis that they
were negotiated contracts.

PVA dzsagread with the- excius:on for-
indirect air carriers, citing several
examples of situations in which indirect
carriers may provide services covered
by the provisions of the mnile relating to
flight operations (e.g., seat assignments
made by tour operators, arrangements
for baggage handling by a tour operator:-
representative accompanying a flight,
provision of flight information, making

arrangements related to service animals,
- ete).

. PVAalso suggestﬂd usmg regulanon
of indirect air carriers as-a mechanism

- for extending. coverage to foreign air

-garriers in some situations {e.g.. by

.prohibiting a U.S. tour operator from-
boocking a tour on an inaccessible
foreign airline). Another PVA suggestion
relating to foreign carriers would
involve amending the Department’s’
section 504 regilation for Federally-
assisted airports to require the-airports
to include provisions in their Ieases with

. foreign carriers obligating the carriers to

- meet regulatory standards equivalent to -

those of this regulation, PVA also asked
for an amendment to the Department’s
section 504 regulation to cover carriers
receiving Essential Air Service {EAS]
subsidy.

PVA, like ATA suggested that the
proposed paragraph on FAA safety
regulations should be deleted. Finally, -
PV A said that the rule should require
nondiscrimination on the basis of
handicap in carriers’ employment
practices, at least for those jobs.
involved in the provision of air .
transportation. Since the statute applies
to casriers “in the provision of air
transportation,” and since pilots,
baggage handlers, ticket agents, etc., do
work related to providing air -
transportation, PVA argued, the statute
should be read to prohibit: :
discrimination in filling such positions.
ATA strongly disagreed with PVA on
this point, saying that there wasno -
basis in the statute for coverage of
employment practices.

Some other disability orgamzannns
and state and local government
commenters agreed with PVA with . -

-respect to coverage of indirect carriers
under all provisions of the regulation. ..
The.National Air Carrier Association
argued against any coverage of charter
flights, especially on flights chartered by -
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the Department of Defense. The. .
International Air Transport Association |
{IATA) suggested that the rule should -
clarify that foreign travel agents and
foreign providers of airport facilities at
non-U.8. locations were not'covered by

" the rule. The ATBCB concurred in PVA’s.
.position concerning coverage of foreign

air carriers via lease provisions at
Federally-assisted airports. The NFB
joined the consensus concerning
deletion of the FAA, safety rule
language.

"DOT Response—All parties who
addressed the subject suggested that the
FAA safety rule ianguage of the NPRM
could be deleted. It is clear, as a matter
of law, that carriers must comply with
FAA safety rules. However, re-
emphasizing this point in the regulatmn.
while perhaps not legally essential, is
not harmful, and is a useful reminder of
the relationship between
nondiscrimination requiremeénts and |
FAA safety rules. We would also point
out that FAA, in addition to “CFR"™
regulations, issues Airworthiness
Directives which have mandatory effect
on carriers, and also issues guidance .-
interpreting regulations. This provision
is intended to encoinpass-any FAA.
safety issuance having mandatory
effect. :

The Department does not agree mth
ATA that it is appropriate to exclude
from coverage all activities of U.S.
carriers carried'out in foreign countnes
The ACAA clearly applies fo air carriers
(i.e., U.S. carriers}in the provmmn of air
transportation. The provision of air
transportafion is not limited, under the
Federal Aviation Act, {o the provision of
air transportation within the borders or
airspace of the United States. By .
accepting this suggestion, the = .~
Department would effectively amend the
ACAA to narrow itg scope’ frcm what .
Congress. prov:ded

At the same time, the Department
agrees with IATA's comment that the
regulation should not cover foreign
travel agents and airport operators at
locations outside the United States.
These parties are not U.S, aircarriers;
enforcement action against them, evenif
possible legally, would be very difficult
practically. New language has been
added to the regulation excludmg these
parties from coverage: L

Extendmg coVerage to foreagn air
carriers via their leases at Fedezally-
assisted airports, as PVA suggests, is

‘clearly beyond the-scope of this.

rulemaking. That ig, the Department
could not do-so under the authority of .
the ACAA, to which this relemaking.. .
pertains, but would need to do so by
proposing an amendment io 49 CFR
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§ 27.71, the Department's section 504
regulation for Federally-assisted
airports. The Department is not -
persuaded that following thts suggestion:
would be a good idea.

Departmental officials have stated, as -

pointed ouf in the PVA comment, that a
lease mechanism of this kind could have
been used to extend part 382

requirements to non-subsidized carcriers,

had Congress not made this unnecessary

by enacting the ACAA. However, there

is a serious issue of whether imposing
conditions on foreign carriers via airport

" leases would be consistent with

bilateral or multilateral agreements

governing international air. -
transportation. This is particularly so if

. the lease arrangements purported to

bind foreign carriers’ activities, even

those not carried out in the United

States. If the lease arrangements only

governed activities taking place in the

U.S., the efficacy of the requirements

would be doubtful. PVA's-other

suggestion, to prohibit indirect air
carriers from engaging inaccessible
foreign air carriers, is also inadvisable.

There is no evidence that Congress

contemplated any coverage of foreign

carriers. Moreover, many foreign .

carriers do charter or tour'work as a

sideline. It would net be economically

rational for thém to make modifications

. -in their facilities and services like those -
~called for in 'this rule for a-small portion -
" of their total business, Consequently,

they would probably rather drop out of

providing service arranged by U.S.

_ indirect air carriers than bear the
expense. The result would be fewer
choices, less competition, and higher
consumer prices for passengers using
the services of U.S. indirect carriers,
without a conseguent 1mprovement in
accessibility for handmapped
passengers. :

In the NPRM, the Department

: prcposed to exempt indirect air carriers
from coverage under several sections of
the rule'because those sections itivolved
the direct p‘rcv_lsxon‘of air transportation
services, which is precisely what

- indirect air carriers do not do. The
rationale for the Department's proposal
was that it was sjlly to purport to apply
to indirect carriers requirements for
doing in an accessible fashion things
that they did not do at all. PVA did,

. however, cite several at least

- hypothetical examples of services which'
could be provided by indirect carriers
that, if provided by direct carriers,

. would be covered by the rule, Indirect

carriers are covered by the general

nondiscrimination provision of section

382.7, which has been changed to

provide that an-indirect carrier, if it

offers ‘services that are covered nder
the rule for direct air carriers, must also
comply with thé provisions in question -

- with respect to these services or

accommodatlons

* EAS carriers, like other air carners.
are subject to these regulations. FVA -
suggests duplicate coverage under the
DOT 504 rule to cover the possibility of
intrastate carriers receiving EAS
subsidy but not being subject to the
ACAA, as well as a means of applying
fund cutoff sanctions for violations by
EAS carriers. The Department will
include in the NPRM it will publish .
concerning the airport accessibility
section of its section 504 rule a proposal

- to specify that EAS cartiers, as.a

condition of financial assistance, must
comply with the applicable - - -
requirements of Part 382. The
Department will do so because, as.a -
matter of law, any party receiving -’

_-assistance is subject to section 504,

The Départment agrees with ATA's
view that covering employment
practices under Part 382, as PVA urges,
has no basis in the statute. The CAB's

original Part 382 rulemaking, the PVA v, ':

DOT litigation, the text of the ACAA,
and the statute’s legislative history all

- focus on the provision of air

transportation services to passengers '
with disabilities; they do not raise the

" Issue of employment practices in: any

_way. The ’ACA A requires that services
and facilities be provided fo

" handicapped passengers ‘without

discrimination; it.is silent with respect
to the rights of those wha provide the
services. Carriers, like other private
employers, are sub]ect to various
Federal and state requirements for
nondiscrimination in employment. It is
these requirements, not the ACAA, that
would provide recourse for any person -
who believed that a carrier had
discriminated in employment.’ :
Finally, the Department sees no basis

. under the statute for excluding charter

service from the regulation. Charter . -
service is, of course, different from .
scheduled service in' many respects. But
it is air transportation provided by an
air carrier, which means that the ACAA
covers it, :

Section 362. S—Deﬁmaons -
NPRM-—The NPRM defined a

“qualified handicapped individual” as

meaning, for purposes of receiving:air

- transpartation, one who has a valid

ticket aind presents himself or herself at
the airport and who meets reasonable,
nondiscriminatory contract of carriage .
conditions apphcable to all passengers.
Other definitions in the NPRM were
largely adapted either from existing

-~

. section 504 or Federal Av:anon Act -

sources.
-Comments—Maost comments focused

. on the definition of qualified -

handlcapped individual, as applied to
the provision of air transportation. ATA,
and other industry commenters,
objected to the NPRM definition as
insufficient. They recommended use of *

_ the definition found in the original CAB
. version of part 382, ‘

ATA points te language in the Senate
Report for the bill that became the

~ ACAA which says that “The phrase
‘otherwise qualified handicapped

individual” is intended to be consistent- -

: with DOT's definition in [the existing - -
© regulation as issued by the CAB].” ATA -

also refers to the affirmance. of the
CAFB’s definition of this-term in PVA v.

- CAB, 752 F. 2d 694, 720-21 (D.C. Cir., |

1985) in support of its position. The CAB
version of the language, as distinct from
the NPRM version, ATA contends, is
necessary to provide the discretion to-
carrier personnel to determine when a

_ handicapped person can safely be
" carried.

-PVA generally agreed with the NPRM

- definition; it specifically argued that the

“willingness to comply’ language of the
original Part 382 should not be made
part of the definition; since it implied
that handicapped persons were .

- somehow more ifitractable than other -

passengers. Other disability commumty'
commeénters ‘agreed with PVA on'these
points. PVA suggested adding Iangauge

~ that would cover provision by carriers -

of services such as air cargo and parking
lots, language that would cover persons
who attempt to use carrier services but -
cannot for lack of accommodations to -
their disabilities, and language to ¢larify
that handicapped persons do not cease

" to be "qualified” because their tickets

were for a different flight than they

- wound up taking(e.g.. because of a .

cancellation of the ariginal flight)..

-Fmally. PVA viewed the “contract of "

carriage” conditions language of the
NPRM ‘as:superfluous, since all -

. passengers have to comply with such
. .conditions.

There were some comments o the .
definition of “handicapped md:vxdual v

' : ATA supported removing references tc L
. - the “is'tegarded as havingan =~ -

impairment” basis for being considered -
handicapped as relevant unly to

“employment situations, not air travel.

Two disability crgamzattons o

commented on this point, one agreeing -

with ATA and the other disagreeing;
ATA made two suggestions for

* technical changes to other definitions. -
These included a reference to carsier

control of a “facility'* and more specific
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language defining an "indirect air
carrier.” PVA asked for either a more
inc lusive definition of *scheduled air
service™ or, preferably, the elimination
of the definition and the application of

- all requirements of the rule to both
scheduled and non-scheduled service.
One disability oerganization asked for &
definition of “hearing impaired” and
another for a definition of “ground” and

“boarding” wheelchairs.

DOT Besponse—With respect to
"handicapped individual." the
Department is not removing the
references to “is regarded as having an

- impairment.” This provision is in the
ACAA itself and it is also consistent
with Section 504 and Federal Section
504 rules, as well as the 1982 CAB
version of Part 382. There is no reason to
delete it.

We have adopted ATA’s suggested
changes in "facility” and "indirect air.
carrier,” which appear to be usefnl
clarifications of the terms consistent
with the rule’s purposes. In response to
the PVA comment about “scheduled
service,” we have modified the
definition to include 2 reference to the
carrier’s published schedules and

computer reservation in addition to the

reference to the Official Airline Guide,

With respect to “qualified
handicapped individual,” the -
Department is aware that the legistative
history of the ACAA includes a ~
statement that the new rule's definition
- should be “consistent' with that of the
existing part 382. A statement of
intention in legislative history falls well
short of being a statutory requirement,
of course. Moreower; in order to achieve
“consistency” between the substantive -
effect of the olid Part 382 definition and
the current rule, it is not essential to -
photocopy the words. of the original
definition. To the extent that comments
from the ATA and other parties snggest
that we are legzlly bound to repeal the
original definition. verbatlm. we :
disagree.

The elements of the definition of
gualified handicapped individual in the
.original part 382 definition are all found

in this final rule. The new definition of
“gualified handicapped individual”
itself (“purchases ot posesses a valid
ticket for air transportation * *-* and
presents himself * * * at the airport

for * * * the flight * * *.") covers the
same ground as a phrase in the old
definition [“who tenders payment for air
transportatmn \: though the new version
is more specific.. -

Old {c)2) {"whose camage w111 not
violate the requirements of the Federal
Aviation Regulations * * *. or, in the
reasonable expectation of carrier
personnel * * * jeopardize the safe

completion of the flight or the health or
safety of other persens * * *."} ..
concerns the question of when a

. handicapped person may be denied

transportation for safety-related.
reasons. In this final rule, this function is
performed by § 382.31[d), which
references several anthorities under
which carrier personnel may deny
transportatien to any individual on
safety grounds. Section 382.31(d)
provides “decisional discretion” fully

_consistent with the provisions of the

Federal Aviation Act and Federal
Aviation Regulations concerning
refusals to provide transportation, and
repitition of the same essential authority

"in this definitien is uninecessary. Of

couse, it would be inappropriate to
grant, or give the impression of granting,
more or different authority through a
definition than the substantive portion
of the rule, and the statutes and mles
cited therein, would provide.

Old (c){3) concerns the question of

« wheri a carrier may require that an-

individual have an attendant in order to
be provided transportation. it says that
a qualified handmapped person is one
who-—

is willing and able to comply wﬂh reasonable
requests of carrier personnel or, if not, is -
accompanied by a responsible adult-
passenger who can ensure that the requests
are complied with. A request will not be
considered reasonable if; (i) It is inconsistent
with this part; or {ii) It is neither safety-
related nor necessary for the prowston of air
transportation.

In this rule, §382.35 governs the
situations in which a carrier may require
a hEiIld.iCﬂppEd passengers to-travel with
an attendant, in order ta be provided
transportation. This section permits
carriers to require attendants for
persons who, because of a2 mental .
disability or severe hearing and vision.
impairments, are unable to understand
the safety-related instructions (e.g..
required safety briefings]. Section 382.35.
also includes criteria pertaining to other
persons for whom an attendant may be
required for safety reasons [e.g.,
inability to assist in one’s own
evacuation). No participants.in the

regulatory negotiation or commenters on,

the NPRM suggested other categories of
person who would be unable to comply
with carrier personnel’s safety-related
instructions.

The reference in the new definition of
quahﬁed handicapped individual” to.
meeting "reasonable nondiscriminatory

contract of carriage requu'ements
apphcable to all passengers”
encompasses the meaning of | :
“willingnes” to gompy with reasonable
requests of carrier personnel. All |
passengers, handicapped or not, are’ |

required to comply with such conditions,
one of which, explicitly or implicitly, is
compliance with reasonable carrier
requests. A passenger who refuses to de
so {and it is refusal to comply, not the
seeing attitude of “willingrress,” that is
really to the-point), whether or not
handicapped, may properly be the
sub]ect of adverse action by the carrier.
(It is axiematic, of course, that a carrier
request that is inconsistent with this =
regulation'is not a reasonable request.)
Far example, if an FAA safety rule
provides that only persons who can
perform certain functions can sit in an
emergency exit row, then carrier

‘perpnnel can request, consistent with

this Part, that individual unable fo

perform these functions sit in another
row. A person who refused to do so—
whether a passenger with a disability or
a passenger traveling with small
children—could properly be denied
transportation by the carrier. On the
other hand, someone ‘would not cease to
be a qualified handicapped individual
beczuse ke or she declined with a
request that was inconsistent with the
regulatlon (e.g., refused to respond to a

“guiz” about the cuntent of safety E
briefing). T

We do not agree w1th PVA that

retaining the ml]mgness to comply
concept burdens passengers
unnecessarily or implies that
handicapped passengers are less
cooperative than others. It is nat
unreasonable, in the Department's view,
to condition membership in # protected
class on comipliance with requirements
applicable to all passengers as well as
legitimate safety-related requirements
that may be specific to members of the
class.

In every substantive respect, then, this

- final regulation achieves the objective of

consistency with the old Part 382's
definition of "qualified handicapped
person.” At the same time, the new
definition has been drafted tabe
simpler, more understandable, and less
likely to create duplication or corifusion
with the relevant substantive sections of
the regulation, Permitting duplicative of
inconsistent standards on the same -
subject in a definition and a substantive
section of the rule would reduce the
predictability that is one of the goals of
the regulation and would substantially
complicate enforcement. It could also
lead to uncertainty which could result in
arbitrary actions by carriérs. .
_Some of PVA's additional concerng
about the definition are addressed hy .
paragraphs. (a) and (b} of the deﬁmhon.
which concern obtalmng tickets and
information, using the carrier’s ground
facilities, etc. These paragraphs were
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otherwise not-the subject of comment. -
We agree with PVA that the fact-that a
person first bought a ticket for a
cancelied flight, rather than the flight the
person actually tock, should not render
the person ''unqualified.” The point is -
obvious enough that it seems .. :
unnecessary to state it in the regulatory
text, however. We have changed the.
provision concerning purchase of a
ticket to include situations where a

" handicapped person makes a good faith
effort to buy a ticket. but is frustrated by

.. barriers (e.g., a deaf person is unable to
. buy.a ticket because the carrier's TDD is

out of order). . :

Section 382.7—General ProthJtzon of
Discrimination .

NPRM-—The NPRM would prohibita |

carrier, directly or through contracting
or licensing, from dlscnmmatmg on the
basis of handicap in providing air '
transportation, requiring a hanchcapped
person to accept special services mot -
requested by the passenger, excluding a
handicapped person from generally
available services that he or she can
use, or retaliating against any T
handicapped person for asserting rxghts
under the ACAA or Part 382. . .

Cbmments—PVA generally supported
the NPRM provision, particularly the
prohibition of discrimination via . .
contract. PVA pointed out that such’
provisions are typical of regulations .
implementing Federal civil rights laws
PVA also suggested adding language to

_ the “no retaliation” provision saying

_that it applied to persons actingon .
behalf of handicapped passengers, as
well as to the passengers themselves.

- ATA recommended deleting the
-section and replacing it with a one
sentence statement tracking the .
nondiscrimination language of the
ACAA itself. ATA suggests thattodo
more would unreasonably expand the -
scope df the ACAA, the language of
which does not mention any parties’
other than air carriers themselves, ATA
also requested the deletion of the -
proposal to pI‘Ohlblf mandating specxal
services (e.g., preboarding), saying that
this could disrupt or delay operations
and make it difficult to administer -
required special briefings. ATA also

. objected to the tone of the “no
- retaliation” section, saying that it

- unfairly impliedthat airlines engaged in
discriminatory acts;

RAA and several individual carriers -
agreed with ATA’s position regarding
preboarding, while'a number of disabled
individuals and disability groups
supported the prohibition on mandatory
special services. of this kind. The'ATBCB
suggested that it was appropriate to
offer, but not require, preboarding.-A

few carriers suggested softening the “no

~ retaliation” language by substituting -

“take adverse action.” A few disahility -
groups supported PVA's suggesnon for
retaining the “no retaliation” language.

NFB suggested deleting “except when- -

specifically permitted by another section
of this part” from the end of the |
provision prohibiting the exclusion'of
handicapped persons from generally
available services.

"‘DOT Response—Elsewhere in.its-

" comments, ATA argues strongly-that

standards and principles derived from-

section 504 of the Rehabilitation‘Act of .

1973 should govern implementation of
the ACAA, We agree. It is completely
consistent with section 504 to prohibit
discrimination directly, or through
‘contractual, licensing or other
arrangements. Virtually every Federal
Government regulation implementing
section 504 has such language on
“general nondiscrimination” {see for
instance the Department of
Transportation's section 504 rule, 49 -
CFR 27.7(b}(1)). The original CAB -

" version of part 382, which ATA in ma{ny

othér respects takes ag its model, -
includes similarlanguage. See former 14
CFR 382.7. Other Federal civil rights
rules have similar language (see for’
ingtance the Department’s rule to

“implement Title VI of the Civil Rights. "
- Act of 1964, 49-CFR 21.5(b){1)). This

issue is discussed furthEr under § 382 9
belaw. -

With respect to the issue of
mandatoery special services, that of

.prebodrding arcused the greatest.
_ interest. Carriers typically offer

passengers the opportunity to preboard;
this is well, since it permits parents ‘with
small children; persors with disabilifies,
and others the opportunity to get settled
in their seats before othér passengers
board. Many persons with disabilities :
take advantage of this opportumty A
carrier policy that requires-persons * ~
identified by carrier personnel as
handicapped te preboard, whether they
want to'or not, runs afoul of a ‘
requirement not to discriminate, -

“however. It involves singling out: for
special treatment; on the basis of &

disability, individuals who believe
themselves to be perfectly able to -
enplane with the general passenger
population (e.g. a blind or deaf person
who does not have a moblhty B
impairment).’ R
NoFAA regilation’ requ1res any
passenger to preboard and carriers®

comments did not provide any other: - -

cogent safety rationale for required
preboardmg under this rile. Some .
carrier comments suggested that
mandatory preboarding facilitatéd =

" providing the FAA-mandated speclal

‘safety briefings for passengers who may:
- require assistance in-an emergency -

evacuation. It may well ke easier to
administer these briefings for

_ passengers who prebeard. Whiile

administering these briefings after all °
passengers have boarded may create
incanvenience, the briefings can-

. nonetheless occur, and convenience is

not a proper basis for imtiosing
restrictions on handmapped passengers
under the ACAA.

For these reasons, the by‘ contract -

: and otherwise” and “'no manda’t_’ory' -
‘special services” provisions will remain.

unchanged; the latter now makes
specific mention of preboarding.

With regpect to the “no retaliation”
seition, the Department will adopt both
the PVA comment that its protection '
should extend to persons who act on
behalf of handicapped passengers and:
the carrier comment that the word

" “retaliate'* should be changed to "take

adverse action,” as a means of
moderating the provision's tone.

- The'substance remains the same. It is

a clear violation of any .
nondlscrlmmatmn statute for a
regulated party to take action against a
nmember of the protected class because
that persen asserted his or her rights
under the statute. PVA alleged, and -
ATA denied, that.some carriers have
“blacklisted” handicapped passengers

- wha were viewed as “troublemakers”

because they too actively asserted what
they viewed as their legal rights. The
Department hopes that this allegation is
unfounded. It is clear that such action . .
would be contrary to this regulation.
The Department will retain the
“except when specifically permitted by
another section of this Part” language.
There may be a few instances (e.g., exit - .

* row seating under §.382.37.and.the FAA
. safety regulation it references) in which

some-persons with disabilities may be
excluded from services available ta the

' general passenger population. This
. language-avoids regulatory

inconsistency in such cases:

. Section 382.9—Assurances from B

Con tractors

: NPRM—Thls sectton proposed that
carriers’ agreements with contractors

- who provide services dlrectly to

passengers, including carriers’ - - L
agreements of appointment with travel :

. agents, would'include a clause-

prohibiting discrimination on the basxs
of bandicap by the contractors in
activities performed on behalf of the

- carriers; . ¢

Comments—-ATA made the same .
argument here-as with respect to'the
mention of contractors under the -
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prevmus section, addmg that obligations
apply-to contractors in other contexts
simply because Federal civi] rights laws
apply to recipients of Federal financial
assistance.. .

‘PVA argues for expansmn of the
propased section, saying that it should
not be limited to activities of contractors
in providing services directly.to ‘
passengers [e.g., it should apply to
contract baggage handlers who never
see a passenger, but' may:load his of her
wheelchair onto the aireraft) and that it
should not be limited to ebntractors‘
activities on behalf of carriérs (e.g., that
travel agents should be required to make
their offices physically accessible). As
with carriers, PVA says that contractors’
employment practmes should be
covered. -

Several 1nd1v1dual carriers &greed
with ATA that this section should be

deleted; IATA added that'it should be
" clarified that travel agents outside-the -
U.S. are not intended to be covered. A
number of disability groups argued for
. retenticn of the section, sayirg- that

travel agents and contractors should not
be allowed to discriminate. The ATBCB
suggested that the regulation should -
include a standard assurance clause.

DOT Rasponse—As discussed under

§ 382.7, the Department believes that
under the ACAA, like section 504 and
“other civil rights laws, the actions that
‘contractors take on behalf of regulated
- parties, like the actions regulated part1es
take themselves, are subject to .
nondiscriminiation requirements, - .

‘ATA errs when it attributes coverage
of contactors under other Federal civil
rights statutes to the fact that regulated
- parties receive Federal funds, This is
because ATA's argument confuses the
event that triggers coverage with the
application of that coverage, once
coverage has been triggered. Under
section 504, for example, the receipt of
Federal assistance triggers the
application of nondiscrimination
requirements to Federally-—assisted -
transit authorities. Without Federal

funds, there is no regu]ated party Under .

the ACAA, bemg an air carrier )

providing air transportation triggers = -

. coverage under nondiscrimination -

requirements. Congress specifically .

. decided, in response to-the Supreme
Court's decision in PVA v. DOT {which
said section 504 did not apply to airlines
which did not receive Federal
assistance), that carriers would be a
regulated party without rece:pt of
Federal funds.

Once Congress has deslgnated who

_ the regulated party is, all the regulated
party’s activities that afféct the :

. protected class are subject to
nondlscnmmatmn requlremenls .

Otherwise, the purpose of the statute,
could not be acheived. If a contractor te
the regulated pafty.(e.g., a private bus
company. that provides bus service on
certain routes, a security screening
contractor for an airline) performs
functions which the regulated party

- would otherwise perform with its own

employees, and which affect
handicapped persons, the contractor’s
activities are subject to the same
nondiscrimination requirements that .
would apply if the regulated party's own
employees performed theém. The transit
authority cannot ignore requirements for

transportation of handicapped persons

on a certain route because a contractor .
provides that service; an air carrier
cannot ignore the appltcatlon of part 382
to seciirity screening because a
contractor performs this task. .

Any party subject to a

" - nondiscrimination statute like sectlon

504-or the’ACAA may contract out its
functions; it-can never contract away its

. responsibility to ensure.
- nondiscrimination.

Under §-382.7, all discrimination by
carriers via the actions of contractors is

_ prohibited, regardless of the role played

by contractors. Section 382.9 focuses on
those contractors who provide services
to handicapped passengers. A written
agsurance makes sense to formally put
these contractors and the catriers on
contractual notice of their obligations
and to provide a contractual means by
which the carrier can effect changes in
the contractors’ behavior, when . '
necessary. This applies alike to
contractors who have direct personal
contract with pagsengers (e.g., for
security screening) and those who
perform services which do not
necessarily include personal contact
(e.g.. baggage handling]. On the other
hand, contractors who may perform
services for the carrier, but nat as such
for passengers {e.g., the airline’s
accounting firm ora repair station for
aircraft); are not intended to have to
provide assurances..

The Department dlsagrees with PVA’s
comment that this section should reguire
travel agents’ offices to be subject to
physical accessibility requirements or

that activities of travel agents other than -

those on behalf of air carriers. should be
covered. Travel agents perform the
function of acting as agents for the sale
of air carrier tickets. As long as that
function is available ta handicapped-
persons, by one means or another, and
travel agents do not discriminate against
handicapped persons in performing it
{e.g., by declining to accept orders from
handicapped passengers because they
believe making reservations for them
involves extra work]), the statute is

satisfied..In addition,. adding physical
aceessibility requirements for travel
agents’ offices would raise sefious -

.questions about undue burdens and :

present perhaps insurmountable . .
enforcement problems It is also unhkely
that the language of the statute can be

. viewed as applying physical

accessibility standards to travel agents..
It is likewise doubtful that the = -

activities of travel agents on behalf of
Amtrak, tour bus companies, cruise'ship -
lines, or European ski resorts can be
covered under a statute relating to the
provision of air transportation by us.
air carriers. Also, just as casriers’
employment practices are not covered -

- by the ACAA, contractors’' employment .

practxces are not covered. The ACAA .
aims at nondiscrimination in the
prowsmn ‘of services to passengers, and
it simply is not an employment-
dtscnmmatmn statute As mentioned in
the discussion under § 382.3, the ~
Department agrees with IATA that.
foreign travel agents ought not be-

‘covered under the regulation, and

language to thls effect has been added
here. _
While some other civil rights
regulations do include bailerplate.
assurafnice language, we do not; in
contrast to ATBCB, see t_he need for

- such standard language in this sectiorn.

The assurance involved is quite snnple
it will recite, in substance, that the
contractor may not discriminate, in the *
performance of its functions for the
carrier; on the basis of handicap, " :
consistent with the ACAA and part 382,
and that compliance with this obligation
is a material term of the contract. The
assurance would also reference the
contractor's obligation to comply with
directives of the cartier's complairts
resolution officials (CROs) in matters
covered by this rule.

Section 382. 21—A1rcmft Accesmbr]; ty

NPRM—The NPRM proposed that
new aircraft would have several = =
accessibility features. There would be -
movable aisle armrests ejther on all _
aisle seats or, alternatlve[y on between
2-12 aisle seats, depending on the | size
of the aircraft, I aircraft with

lavateries, an on-board wheelchair Co

would have to be provided on request
{with 48-hour advance notice). There
would have to be fully accessible
lavatories in aircraft with 200 or more
seats and lavatories, with accessibility, .
features in aircraft with 60-199 seats,: .
However, carriers. would not have to.
remove-a revemie seat in.order to
provide accessible lavatories. Part 121 .
aircraft with more than 30 seats would
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have on—board stowage capacity for at
least one folding wheelchair,
These requiremént would apply to

-new aircraft i.e., those delivered more
than twe yeéars after the rule’s effective
date), Existing aircraft would not have
to be retrofitted for accessibility, -
although as cabins were réfurbished,
relevant accessibility features would be
added. Aircraft delivered to the carrier
within two years of the effective date of
‘the rule would have to meet the new

. gircraft regiiirements 1o the extent not
inconsistent with structural,
configuration, or contractual limitations.

- Aircraft with 30 or fewer seats would
have to meet the new atreraft standards
to.the extent not inconsistent with
structural, weight and balance,
operational and mtenor conﬁguratmn
limitations.

1. Movab!e ‘Aisle Armrests

. Comments—PVA favored havmg snch
armrests on all aisle seats, saying that it
would increase opportunities for -

. aceessibility, provide for transportation

in a more integrated setting, and make

unnecessary-a. priority seating system to
ensure that handicapped passengers are
directed to-the appropriate seats. PVA
also referenced comments from carrier

- labor organizations who argued that -
having movable armrests wouald
decrease risks of injury 1o carrier.
personnel from iifting handicapped
passengers over fixed armrests. PVA
alse argued that movable aisle armrests
were only minimally, if at ail, more -
cosily than fixed armrests,

‘ATA, by contrast, argued that puttmg
accessible-armrests on all aisle seats
would be prohibitively expensive. The
economic projections ATA furnished
with its comment forecast-annual costs:
of $7.1-6.6 million per year for all aisle,
seats, and $2.7-3.1 million per year for
the 2-12 aisle seats option. ATS's 20-
vear gonstant dollar cost estimate was.
$142.3-192.5 million for alj aisle seats-
and $54.0~61.4 million for the 2-12 aisle
seats option. ATA &lso sald that it was

- not cost-effective to'put movable .
armrests on all aisle seats, since there
would not be enough handicapped

- passengers to warrant having that many
accassible rows. ATA also noted that
for some types of seats {e.g., those with
integrated trays in the armrests),

-movable armrests are not feasible. ATA
considered a priority seating system to
ensure that handicapped people got to
use the aisles with accessible. armrésts
to be wnworkable. .

A substantial namber of dxsahxhty

‘community commenters favored _
movable aisle armrests for all aisle,
seats, or at least for a 1atger numiber
than the 2-12 aisle seats proposed in the

second NPRM option, RAA and some
individual éarriers supported the 2-12
aisle seats option, however. A few
manufacturers suggested that costs ..
would be small. One manufacturer
suggested that movable armrests could
compromise required. aisle. widths in
some situations. -

bor Respanse——'l"he Department has
decided to require new aircraft to . .
include movable armrests on half the .
aisle seats in an aircraft. Such armrests
would not need to be installed in:seats
where doing so would be infeasible

‘because of the nature of the armrest

used on a particular seat (e.g., an
armrest with an integrated tray, as
mentioned by ATA’s comment) or where
a handicapped person could not:age the

_row in question {e.g., because of an FAA

safety rule concerning exist row
seatmg] .
This reqnirements. represents a

-reasonable middie ground between the

two alternatives proposed in the NPRM.

It provides substantially more rows that _

are readily usable by persons with
mobility impairments than the 2-12
seats alternative and thereby provides
substantial seating capacity for
passengers with mobility impairments. .
At the same time, it halves the cost to
carriers of the 100 percent of rows,
option. '
We agree with ATA thata priority

"seating systern could be difficuilt to

implement. The final rule does not
require such a system. Because carriers
could configure their aircraft in a very
simple way to meet the final rule’s
requirement (e.g., there could be

movable armrests on all the rows dn the .

right side of the aisle), it would be easy

- for carriers to ensure that persons with

mobility inlpairments would be able to
take advantage of the armrests. No
somplex administrative or computer
system would be needed for seat. .
selection purposes. The rule ‘provides .
flexibility to carriers to use an

- administrative system, as well as a

cabin configuration approach to ensure
the availability of seats in a row with an
movable aisle armrest to passengers
who need or request them, however.
Having movable armrests on half the
rows will ensure that a handicapped
passenger can use & seat in any portion.
of the aircraft, permitting greater overall
accessibility and enhancing the

. provision of services in an integrated
_setting. This approach also responds to

carrier-employees’ concerns about lifting
passengers during transfer to and from
aircraft seats.

_The Department estimates that the
final rule requirement will cost around
$5.6 million per year ($39.4 millionin .

terms of present value over 21 years} In :

our view, this does not constitute an
undue burden under case law L
interpreting section 504. Any regulatory
compliance cost is a burden; however,
the cost of movable aisle armrests may
justifiably be regarded asa "due” -

" burden that is necessary.in‘order to

ensure nondiscriminatory access to all -
portions of the aircraft cabin to
passengers with disabilities and
decrease injury risks to gartier
personnel and disabled passengers, as

- well as reduce the potential costs of

such injuries. Several million dollars per
year across an industry of the
magnitude of the U.S. air carrier
industry would not seem to burden
unreasonably the operations or financial
health of the industry. Nor would it
cause any fundamental alteration in the
nature of the industry's "program. o

We also point out that, as in other
aircraft aceessibility matters, the _
Department is not requiring retrofit.
Mevable armrests will be reguired on
new gircraft or when seats are replaced
with newly manufactured seats; carriers
will not have to incur the cost of .

_ replacing existing seats before their ime

simply in order to have seais with
movable armrests. This fact should help
to keep. costs w1thm reasonable bounds.

2. Accessible Lavator:es

C_omments—'—PVA supporis requirmg .
acceszible lavatories on aircraft, but

- ~strongly disagrees with the NPRM
. provision that would excuse carriers

from providing accessibie lavatories if
doing so would entail the loss of a
revenue seat. The application of this -
standard would inevitably be arbifrary

" and inconsistent with standards

developed in section 504 case law, in
PVA’'s view. Since provndmg an
accessible lavatory in aircraft (whmh
DOT already requires in passenger
trains in its 504 regulation) would not.
adversely affect safety, PVA adds, DOT
must impose the requirement under the
ACAA. PVA estimates costs for
providing accessible lavatories,
including costs for the loss of revenue
seats, to be $24 million in initial capital
costs and $96.1 million annually for
recurring costs, which PVA believes to
be reasonable and to not impose an
undue burden. PVA comments that the
initial costs would represent about 0.07
percent of aisline flight equipment assets
and 0.18 percent of annual operating
expenses,

.ATA agrees that 1t is appropnate to
prcmde accessible lavatories in new
widebody aircraft, but opposes .
providing them in smaller i.e., 0-~199.
seat) planes. ATA says,that technical
questiens. about the. feasibility and costs
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. of accessible lavatories in the smaller
- gircraft remain unanswered and that
costs would be extremely high for: the :
lavatory units themselves, as well. as’
‘removal of revenue seats and the
- ‘possible need to-reconfigure cabins and
relocate galley units, In estiimating.costs
- for accessible lavatories, ATA projects
‘that revenue seats would need to be
removed in many aircraft. It concludes
that average annual costs for widebody
aircraft (assuming some revernue seat
loss) would be $53.1 million, with an.
additional $44 million for smaller
- -aircraft. Ona 20 year constant dollar
- basis, ATA'S estimates:are $1061.4

- million for widébodies and-an addltlon_al -

$878.9 million for smaller aircraft. -

Other disability commumty
commenters favored requiring
accessible lavatories. Some of these
comments suggested that the fully
accessible lavatory the NPRM proposed.
for 200+ seat aircraft should'be :

required on all 604 seat aircraft. Qthers..

suggested factoring in flight times {e.g.,
&n accessible lavatory on any plane
used for a flight of 90 minutes or more).
A number of commments from disability

" organizations and other commenters
agreed with PVA that the *no loss of a

_ revenue seat" language should be

. deleted, and that seats should be .
removed, if needed; to accommodate the.
accessible lavatories. Some carrier and
manufacturer__comments asked that

* acgessible lavatory requirements not be
extended to small [e 2. 30 seat and
below) aircrafi, -

DOT Response—PVA and ATA agree
that it is appropriate, and, explicitly or
implicitly, not an-undue burden on-
-carriers, to provide fully accessible
lavatories in new widebody atrcraft,
regardless of the potential loss of
revenue seats. The Department shares
this view, and will so require. This .
requirement will result in new aircraft
with the greatest passenger capacities,
‘and which make the longest flights,
having a lavatory that handicapped
persons can readily use. Rather than
‘using the term “widebody,” which may -
. beimprecise, or the 200 seat cutoff of

-'the’NPRM, which may include some
- non-widebody aircraft (e.g., some - -
‘configutations of the Boeing . 757); the
- Department will apply: the accessible.
lavatory requirement to aircraft w1th
more than one aisle,
The Department is defemng a

" decision, at this time, concerning
accessible lavatories in narrowbody and
smaller aircraft. Having accessible
lavatories in these aircraft clearly is
important for passengers; there are more
narrowbody than widebody aircraft in
‘the fleet, and they provide more flights

than the larger aircraft. At the same.

© time, the cost and feasibility concerns

raised by carrier comments are worth
serious consideration. - - -
.During the period between the NPRM

", and this final rule, DOT staff made -

inquiries on these matters and were °
-unable to obtain sufficient information
to make a sound decision. The "
Department cannot mandate technical .’
changes related to accessibility withaut

‘adequate information about technical
~ and economic feasibility, to. ensure that S

undue‘burdens are notimposed.-

" “Withoutadditional information, the s
" Department could have difficulty <. . : .
avoiding ofie or both of these pxtfalls( 1 to'meet the standard la-mch alsle wndth e

- 'of passeriger aircraft. -

The Department does not agree with

- PVA’s argiiment that it must require .
“accessibility features as long'as they’ do

not create a safety problem. The ACAA
‘bars carrier restrictions on handlcapped
passengers’ travel absent safety

. necessity. It does not require

accommodations to be provided,
regardless of potential burdens, if the
accommodations are safe.

_For this reason, the Department is
issuing an advance notice of proposed

Tulemaking {ANPRM) to address, among
other matters, the issue of accessible -

lavatories in narrowbody and smailer-
aircraft. Subsequently, the Department

* would convene a conference concerning .
. all of these topics. ' We would intend to. -
" engage aircraft designers, lift designers, .

representatwes of the disability groups,

. and the earriers, in an effort to find. -

solutions which could provide a - -
substantive basis for rulemaking in

these areas. If necessary to provide’
information or develop facilities, the

Department would also commit

resources to a research contract or
project for these purposes.

3. On-Board Wheelchairs -
 Comments—ATA opposes any

" requirement for providing on-board
" wheelchairs. It would be particularly

unfortunate to require on-board chairs
on small commuter aircraft, ATA says,

- because on-board chairs might be .
“dangerotisly unstable and stordge: for

them could require seat removal.In-

-addition, this requlrement would cost
‘oo much: assuming that seatloss would
‘be incurred for storage of on=board
“whieelchairs in smaller aircraft; ATA's -

estimated cost is approximately $47 -
million annually and approxlm'ate]y $940

‘million gver 20 years in-constant dollars,
.ATA-also urged that flight attendants
not be reqmred to assist- handlcapped

persons in using and moving in the on-
board chairs, which could get in the way

‘of other flight attendant duties and
‘could pose risks of i m]urles to the flight

attendants.

-~ PVA supports requiring on-board’ - -
wheelchairs on all aircraft that have
lavatories, but opposes the on-request’
(with 48-hour advance natice) feature of
the NPRM, which it views-as™ ..’
unworkable; unfair, and. unnecessary

. PVA contends that an en-board -

wheelchair is useful even where the
lavatory is-not accessible, because it
could be used by someone wha can
stand or walk a few steps (and who thus

.could use & regular lavatory) but who

cannot walk far enough to get from hls .

¢ or her'seat to the’ lavatory PVA also”
"* notes‘that aisle widths is nota problem Lo
- “for on-board chairs, which dre designed- -

Approxxmateiy equal numbers of -
commeriters said that on-board chau‘s
either should or should not be required.
Some of the latter made a particular
point of saying that on-board chairs -
were not feasible on small aircraft. -
Somée commenters. appéared to believe
that aisle widths would have to be *

" ingreased substantially to-accommodate

on-board chairs, with cost and
feasibility impacts. Finally, a few
commenters suggested.charges or
additions to the standards for on-board

.chairs, such as making sure that

_footrests measured 6 inches front-to-

“bagck, adding requu'ements for. occupant

" ‘restraint systems-and wheel locks'to -

' deal with turbulence, and addmg .

" arinfests and paddmg for passenger o
comiort. . :

: DOTResponse—In the new a1rcraft
provision of the final rule, the

Department will require an on-board .

wheelchair to be present on those
ajrcraft which have accessible _
lavatories. PVA is correct in saying that

- on-board wheelchairs are potentially of

some use even where there is no
accessible lavatory, Nevertheless, the
most significant use for an on-board
wheelchair is to enable persons with
moblhty impairments that. recessitate
their use of an accessible lavatory to get
to that facility. In the absence of an’'

-accessible lavatory, it is likely that -
many.-users of an on-board chair would
. not have a-usable destination. - :

‘Nevertheless, in order to serve those

-individuals who could use-an-
-inaccessible lavatory but need an.om--
“board wheelchair, th erule will require -

carriers to honor:a request to have an
on-board wheelchair on a flight using an
aircraft without an accessible lavatory. -
The carrier could require up to-48 hours’
advance notice for this accommodation.
In addition, the requester would have to
state (either directly or in response to a.
carrier inquiry) that he or she: (1) Was
capable of using an inaccessible
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lavatory and (2} needed an on-beard -
wheelchair to reach the lavatory, .

With respect to existing aircraft, the
rule requires on-board chairs to be
provided on the aircraft {for aircraft
with an accessible lavatory) or on
request with 48 hours’ advance notice
{for aircraft without an accessible |
lavatory) within two years of the -
effective date of the rule.

Since this final rule requires-on board

- chairs to be placed, even temporarily,
only on aircraft with more than 60 seats,
this requirement is not likely to
encounter the problems commenters
raised with on-board wheelchairs on
small aircraft. PVA is correct in saying
that on-board wheelchairs are designed
to fit existing aisle widths; this is a main
point distinguishing on-board
wheelchairs from other wheelchairs,

Because fewer on-board wheelchairs
will be involved than if all aircraft with
lavatories were required to have them,
and since they will not be on smaller
aircraft, where seat loss is more likely to
oceur, the annual compliance cost of the
final rule’s on-board wheelchair
requirement is likely to be substantjally
‘less than ATA’s estimate of $47 million.

Feasibility, seat loss, and cost issues
regarding on-board chairs in smailer
aircraft will be considered further in the
ANPRM, in connection with the
research on accessible lavatories in

those aircraft. The Department is adding

a mention of occupant restraint systems
and wheel locks to the standards for on-
board chairs in the final rule. The NPRM
provided for armrests and footrests;
adding a specific size for the latter is out
of place in a performance standard.
Padding, while desirable for passenger’
comfort, appears not to be of sufficient
safety or functional unportance to be
requried.

The Department will address the issue
* of carrier personnel assistanceto -
persons using on-board chairs in its
discussion of section 382.37, on
provision of services and equipment.

4. Stowage Space

" Comments—ATA objects to having
stowage space for a folding wheelchair
in the cabin. It would not be appropriate
to use existing coat closets because,
ATA says, there would not be sufficient
room for other passengers’ carry-on
items, resulting in costly displacement of
the other passengers’ items. To avoid -
this consequence, carriers would need to
create a new space just for wheelchairs,
which would be expensive and possibly
involve the removal of seals. Also, there
is no need to stow a folding wheelchair
in the cabin, since it cannot be used in
the cabin. PVA essentially supports the
INPRM proposal on this subject but

stated that if small aircraft do not have
enpugh cabin space, then priority '
storage in the cargo compartment would
be acceptable.

DoOT Response—The Department is
not changing the requirement for there
to be priority space in new aireraft for
in-cabin stowage of a folding .
wheelchair. The purpose of this
requirement is not so that the
wheelchair can operate inside the cabin;
the width of the aisle clearly does not
permit a standard wheelchair to pass.
Rather, the purpose of the requirement is
to allow a wheelchair user to quickly
retrieve his or her chair near the aircraft
door, so that the person can use that
chair immediately on exiting the
aircraft. This will make independent
mobility substantially easier for the -
person, compared to use of a boarding -
chair or a carrier’s ground chair.

In ordering new aircraft, the carrier is
free to designate either a portion of a -
coat closet or a separate area for this
purpose. Since the former is permissible,
the rule clearly does not require creating

-a separate area or removing seats to do

so. The Regulatory Evaluation cites the

“results of a Transport Canada study

indicating that storage of folding
wheelchairs. is dimensionaily possible in
727, 767, and DC-9 aircraft coat closets,

- with minor modifications related to shelf

position and recessed tie-dowms. -
Service-related issues concerning on-
board stowage of folding wheeichairs
will be discussed under § 382.39, -
provision of services and equipment.

5. Timing

Comments—ATA ob]ected to the.
phase-in proposed in the NPRM, saying
that linking accessibility requirements to

" gircraft delivery date did not make
. senise, in view of the common carrier -

practice of ordering aircraft some years
ahead of anticipated delivery. It would
cause revision of contracts, delays, and
cost increases to reguire maodification of
existing orders, in ATA's view. ATA
recommended applying accessibility
requirements to aircraft ordered more
than 90 days after the effective date of
the rule. The comment did not state a
rationale for the additional 90-day
perigd.

ATA also obiected to what it
characterized as the “retrofit™
requirement; that is, the requirement’
that as cabin interior elements are

“replaced, they be replaced with

accessible elements {e.g., if original

. seats are replaced with newly
‘manufactured seats, the newly

manufactured seats would have to have

. movable armrests). ATA also objected

to the tone of a provision in the NPRM
providing that carriers could not reduce

accessibility features below the level
specified in the regulation, saying that it
merely expressed the ebvious. ATA also
opposed adding any requirement that
accessibility features be kept in good
working order, saying that it also
expresses the obvious. .

PVA noted that ATA itself had
suggested the two-year delivery date
phase-in period for accessibility during
the regulatory negotiation and
contended that any lengthier grace
period was unreasonable. PVA argues
that, since in the aircraft manufacturing
process, carriers may make many
change orders before the plane is
delivered, it will not caunse significant
delays or extra costs to incorporate
accessibility features in aircraft to be
delivered after 2 years of the rule's
effective date.

Several disability groups or other
commenters said that it is improper
under the ACAA to exempt existing
aircraft from accessibility requirements
(i.e., that they should be retrofitted for
accessibility). Others opposed the
proposed phase-in period, saying that it

.was too long. On the other hand, a

manufacturer though the phase-in pericd
was too short, and recommended a four-
year period, since that was the
manufacturer’s typical lead time for
responding to an aircraft order. Some
disability groups recommended a
provision that accessibility features
must be kept in working order. .

DOT Response—The Department has
decided to require that all new aircraft,
ordered after the effective date of the -

. rule or delivered to the carrier more than

two years after the effective date, will

have o incorporate the accessibility

features mentioned in this sec_twn
The Department agrees that it is

-appropriate to require all aircraft in

covered categories ordered after the
effective date of the rule to have the
required accessibility features. ATA did

not provide a basis for a 90-day delay of

the date on which orders must be for
accessible aircraft, and this suggestion
has not been adopted. 7

In addition, we will retain the
requirement that a new aircraft
delivered more than two years after the
effective date of the rule have the
reqiired accessibilty features. As
commenters stated, carriers typically
order aircraft years in advance of the -
anticipated delivery date. If al aircrafi
on order before the effective date are
exempted from accessibility
requirements, it will mean that hundreds
of inaccessible aircraft~—with a potential

. life span of 15-20 years—will join

carriers’ fleets in the next few years.
This would have the effect of
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substantially, and unnecessanly,
_ delaying fleet accessibility.
Because the ordering and manufacture

of aircralt is a long process, carriers and

manufacturers should have plenty of
time, within two years, to provide cabin
items such as accessible lavatories,
movable armrests; and on-board
wheelchairs, without delaying delivery.
These items, obviously, do rot invelve
modifications to the airframe and may
-readily be made within the last two
years of the procurement process.
Adding these features may require
change orders in contracts. Change
orders, however;"are a common part of
the procurement process for aircraft,
Additicnal costs should not be markedly
different from those for providirrg the
same accessibility features in new
aircraft ordered after the effechve date
of the rule. )

Contrary to ATA'S charactenzahon. it
is not-a “retrofit” to require that when
cabin interior elements are replaced in
the normal course by the carrier, they be
replaced by accessible elements.
Retrofitting solety-for the purpose of
accessibility (e.g.; requiring existing
seats, not otherwise is need of
replacement, to be pulled and replaced
with seats with movable armrests within
a year of the effective date of the rmle) is
specifically not required. The only
provision that requires a retrofit is that
concerning on-board wheelthairs in
existing aircraft, and that provision
relates not to any major reconstruction
or reconfiguration of the aircraft orits -
elements but simply the provision of a
portable piece of equipment.

1t is standard practice, consistent w1th :

statute and case law, for regalated
pariies to be required to make :
accessible those elements of a facility
that they replace. The Architectural
Barriers Act, the Uniform Federal ©
Accessibility Standards, and section 564
regulations are unanimous on the point.
Unlike a true retrofit, ike reguirements
of this rule do not imupose undne -
burdens, since they add only a modest
increment te replacement costs incarred
voluntarily, rather than imposing the
cost of an otherwise unnecessary
replacement of the element itself. The
Department will retain this requirement,
but will not adopt the disability group .
comment that agcessibility features
should be installed on existing aireraft,
As we understand the comment, it ’
would require a retrofit solely for the
purpose of 2 accessibility, which the
Department does not believe is
appropriate or consistent with the
ACAA,

The Department does not believe that
itimplies any bad faith on the part of
carriers te require that existing

accessibility levels not be reduced. One
of the purposes of a regulation is to spell
out, clearly and with particalarity, the -
obligations of regulated parties, This
provision goes to that purpose, and is
intended simply to leave no doubt in
anyone’s mind on the point

The Department is adopting the
comment made by PVA and other
disability groups that a provision should

+ be added to require that accessibility

features be kept in working order. AS -

PVA states, the Department has become -

aware, in other areas, that the provision
of equipment is not enough to ensure

. -accessibility. For example, some transit

authorities equipped buses with

" wheelchair lifts which, for lack of

sufficient maintenance, broke down. In
consequence, the Department’s 1886
section 504 rule for mass transit required
that accessibility equipment be
maintained in proper operating
condition.

A similar provision here should not
work any hardship on carriers (indeed,
keeping on-board wheeichairs, armrests,
and lavatories in working order is
probably easier than keeping bus lifts
working). Nor is if likely to lead to
“technical” violations that will not
affect passengers; when a handicapped
passenger’s ability to use aircraft
facilities is impaired by broken
equipment, the violation is substantive,
not merely-*“technical,”

Section 382.23—A11par£ Fam]: ues and
Services .

NPRM—The NFRM pmposed to apply
accessibility requirements to those
portions of girpert facilities owned, .
leased, or operated by the air carrier at
the airport. New facilities would have to

. meet the requirements of the Uniform -
" Federal Accessibility Standards (UFAS]}

plus six ether standards drawn from the
existing airport operator requirements of
48 CFR 27.71, the Department’s section

' 504 rule. These six items pertain to
- terminal design, ticketing, baggage -
* faeilities, TD{s, terminal information

systems, and gate-aircraft interface.
Existing facilities wounld have {0 be
modified to meet these standards within
three years.

This proposal was intended to operate
in tandem with 49 CFR 27.71, since
airport operators and carrjers typically
share, or divide up in one way or
another, responsibility for terminal

‘facilities. The preamble to the NPRM

asked for comment on how compliance
responsibility between airport operators
and carriers should be apportioned
under the two regulations.

Comments—PVA generally supported
the NPRM provision. PVA suggested

© adding a requirement that terminal -

. passenger transportahon systems fe.g.,
" the electric carts that help carry

passengers around the terminal, shutiles
between terminals and parking areas or
among terminais} be accessible. For -
PVA, apportioning compliance -
responsibility between carriers and
operators was not erucial; both had

" responsibility, under the ACAA and

section 504, respectively. PVA thought it
unlikely that small carriers would have -
to bear disproportionately bigh costs, -
since airports, who want carriers to
maintain service, have an incentive to
negotiate reasonably withthem
concerning the allecation of
resporigibility. PVA also objected to the
three-year phase-in pericd for
accessibility modifications to exlstmg
facilities.

ATA recommended substanhally
rewriting this provision, to say simply
that airport facilities and services -
owned, leased, or operated by carriers, -
when viewed in their entirety, shall be

‘accessible. Facilities which are

designed, built, or which “undergo a

- substantial structural change™ {ATA’s

preferred substitute for “altered,” the
term used in the NPRMj after the rule is

- effective would have to conform to

UFAS. The six additional elements,
which ATA viewsas too vague and
potentially burdensome, would be -
deleted, ATA says that this formulation
is better because it is less likely to result
in significant costs for carriers,
especially small carriers (a point

‘emphasized by the RAA as well) and

because airports bear the major
responsibility fer accessibility under
section 504. o

Individual carriers who commented
on this section generally took the ..
position that airports, not carriers,
should bear the responsibility for airport
accessibility, One carrier's variation on
this theme was that carriers should have
guch obligations enly where they had a
dedicated facility at the airport, they
owned or leased the entire facility, or
the carrier controls the design, ’
construction or alteration of the facility,

The Airport Operators’ Council -
International {AQC]) recognized that
airports have significant responsibilities
under section 504 concerning afrport
accessibility. They made several
specific comments about the proposed
airport provisions. They said ticketing
requirements could be burdensome,
especially if ticketing equipment could
not readily be used at a low height
counter. Like ATA, AOCI expressed
concern about terms like “efficient™ and

minimize’ in the section concerning

termninal design and Bow, suggesting
that they were too vague. AOCI
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suggested that the three-year phase-in~
" for accessibility requirements was too
short, and that seven years was more
realistic, given the Jong lead time for
airport planiting and the local
government funding delays which many
" airports face. AOCI also expressed a
concern about potential conflicts with
existing carrier leases at airports. For .

' - some airport functions under the control

- of carriers, such as ticketing,
administrative as well as physical
solutions should be allowed, in AQCI's
view. AOCI also expressed the concern
that airports could face and undue
financial burden. Finally; AOCI
suggested that information to persons

'with various im‘pairments be presented _

“aurally” rather than “orally,” believing
the latter implied more exfenswe service
- requirements,
Disability groups and other
- commenters suggested a varjety of other
accommodations they believed should
be required at airports. These included
electronic message boards to.page -
hearing-impaired passengers, hearing-

aid compatible phones as well as TDDs,

additional TDDs beyond the one

" mentioned in the NPRM (i.e., a. number
.- -of such phones proportional to all -

. phones in the terminal; a point with
-which' AOCI agreed), accessible electric:
carts, and better and more strategically
“placed visual information systems. With
respect to the division of responsibility
between carriers and airport operators,
the ATBCB said that airport/carrier
leases or contracts.should provide for -
- how gesponsibilities are apportioned. .

DOT Response—49 CFR 27.71,
promulgated in 1979, has required all’
new terminals at-airports receiving
Federal financial assistance since that
time to meet substantially the same
access1blhlty requirements as set forth
in the ACAA NPRM. Under the 1979
section 504 rule, federally assisted
airport facilities existing in 1979 were to
- have been modified for accessibility ho
later than 1982. Therefore, most an—port
‘facilities shonld already meet
essentially the same requirements
proposed in the ACAA NPRM. If there -
are federally-assisted airport facilities’
that do not meet these requirements,
they are in noncompliance with 49 CFR
part 27, and their operators need to take
- ‘corrective action immediately. (The

NPRM to-amend § 27.71 would require -

transition plans for airports which have
not submitted them.) '

In administering 49 CFR 27.71, the -
FAA became aware that some of the
facilities and services responsibilities as
‘which was assigned t¢ airport operators
were often uvnder the coritrol of carriers,
making compliance by airport operators

alone difficult in some instances. In’

“addition, there may be some situations

{e.g., terminals wholly owned or
controlled by carriers, airports not
receiving Federal assistance] which -

+ section 504 does not cover. Itis to.

minimize gaps in accessibility in such
situations that a section of the ACAA
rule parallel to 49 CFR 27.71 is needed.

* It:should be emphasized that carriers ‘-
. "Some of thesé standards are

are responsnble. under part 382, enly for
those facilities or services at an airport
that they own, lease, operate or

* otherwise control. Consequently, atan- ;|
-airport not receiving Federal financial .

assistance, facilities that are not owned
leased, operated or controlled by an air
carrier would not be subject to .
accessibility requirements under exther
section 504 or the ACAA. '
Coverage of this kind is analogous to
coverage under section 504 and the
Architecture Barriers ‘Act, both of which
can apply to leased as well as owned -
facilities. In addition, it seems clear
from case law and CAB administrative
decisions that facilities under the
conirol of the carrier, .in a variety of
contexts, are subject to coverage under

-provisions of the Federal Avidtion Aect, '

as being part of or connected with air

transportation. Sée for instance United i

States-v. City of Montgomery, 201 - -
F.Supp. 590 (M.D. Ala., 1962); Kodish-v."

- United Alrlines, 465 F. Supp 1245 .

(D.Colo., 1979); Polansky v. TWA, 453
F.2d 332 {3d Cir., 1975); PVA v. CAB, 752
F.2d 694 (D.C. Cir, 1985), rev'd on other
grounds sub nom DOT v. PVA, 106 S.Ct.
2705 {1986); Bergt-AIA Western-Wein
Acquisition/Control Case, 98 CAB 28

(1982); Additiona! California Points,

Essential Service, 83 CAB 623 (1981); -
TWA, Re German Discriminatory . - ...
Practices, 89 CAB 952 (1981); and .
Oklahoma Points, Essential Service, 89
CAB 1903 (1980). _

In this context, it is useful to point out

that section 404(2) of the Federal .
* Aviation Act, which was authority for
the original CAB version of part 382-and "
" is additional authonty for this final'rale,

requires carriers to provide safeand -

. ‘adequate service, equipment, and’

facilities in connection with air
transportation.’

The Department believes it is useful te
have the airport accessibility - :
requitrernents for airports and carriers
parallel one another, to correct the
present situation under which airports

‘are subject to a much mare detailed set

of requlrements under part 27 than are

_ carriers under. the existing part 382.

Carriers and airports must cooperate to
ensure that accessible requirements are

" met fully; this cooperation should be on

‘a level playing field.

In the Department s view, making -
airport facilities subject to UFAS, the’
currently applicable standards under the
Architectural Barriers Act and section
504, i sensible and congistent with the

law. The additional six features, which

are not mentioned in UFAS, are
important to ensure that-handicapped
persons can readily use airports for their
intended air transportation | functlons .

deliberately expressed in general,’

_performance standard terms because the

Department cannot reasonably spec:fy

the design of specific terminals ot *

terminal features. Most of these items
are closely patterned after 49 CFR 27.71,
and airport operators have been subject
to them for nearly eleven years. It would
be as likely to add as to subtract

‘uncertainty to modify them in the
. direction of greater specificity at thas

time.

We do not believe that these
requirements will create an undue
finanecial burden for carriers, even small-
carriers. First, federally-assisted airports
should already meet these standards.
Second, the portion of airport facilities
and services which are not now -

-accessible and-which are under the o

carriers’ control, are likely to be limited..

- Third, PVA makes a persuasive point
“that airport operators, especially those

at small airports served mostly by )
commuter carriers, are likely to be eager
to take steps ta retain carrier service to
the airport and therefore be willing to
negotiate reasonably with carriers. We
would also point to the UFAS exception
for structural impracticability (which' -
applies when the alteration would result
in an increased cost of 50 percent of the
value of the element, or would affect a
load-bearing member) would be
available to carriers through the

- Department, in-appropriate cases

involving major structural modifications.
We have added, somewhat along the

Jlines suggested by the ATBCB, a "
‘provision calling for contracts or leases

between airport operators and’ carriers

“ta allocate compliance responsibilities -

under part 27 and part 382, respectlvely

.We believe that this provision should
- help to resolve, in advance; questions of

who is responsible for various services -
or facilities at an airport. For :
enforcement purposes, shoulda: -
complaint about airport accessibility
arise, the Department would be guided
by such a contractual provision. In the

-absence of such a provision, the’

Department would proceed jointly i in
enforcement under parts-27 and 382 and
attempt to make the determination of
who is responsible for a particular
feature of the airport in quesfion.
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The three-year phase-in is consistent
with general section 504 regulatory _
practice, and was applied to federally- .
assisted au'pcrts under 49.CFR 27.71 as .
published in 1879. The Uepartment does
not believe that a sevén-year phase-in is
necessary to permit modifications to be
made; in any case, had this longer
period, suggested by AOCI, been part of
the 1978 regulations, federally-assisted
. airports covered by the 1979

. requirements would still have had to
complete the modification of their
existing facilities by 1986. :

The term “altered,” as applied to fixed
facilities, comes from Architectural .
Barriers Act practice. The Department
- does riet believe it'would be useful to.
“change a well-established term from the

statute that is the basis for the same =
standards (UFAS) that will applyto-
airports under this rule. "Substarmal
structural change” is much more likely
to produce uncertainty, and couid be"
construed to narrow the requirements .,
applicable to carners from those of
UFAS.

- The Department agraes thh AOCE -
that requiring “dropped” ticket counters-
may prove burdensome. Except to the
extent such counters are specifically
required by UFAS (see section 7.2 of
UFAS), this rule will aHow
administrative means of making ticket

- facilities accessible to handicapped
passengers. '

We agree that telephones usable by
perscns wearing hearing aids, as well as
TDDs, are important in airports. 49 CFR
27.71 requires them for federally-
assisted airports, They are not
mentioned specifically inithe rule .
because UFAS incorporates the
requirement for them. We are also. -
clarifying the provision for TDDs {that
“the terminal” shall have at least one
TDD). This clarification will require at
least one TDD in “each terminal” at an
.airport. At large airports, there are often
marny terminals, which seem to -
passengers to be miles apart from one
another. By saying “each terminal,” we
mean that every one of these main,
satellite, or multiple terminals must have
its own TDD, This is important so that a
hearing-impaired person who needs to
make a call between flights does not
need to go from Terminal C to Terminal
A (where the TDD is} and back to
Terminal C for his connection.

Language in the proposed rule

adequately handles conveying of -
information to persons with hearingor..
vision lmpalrments, and greater
specificity is not needed. Our. .
unabridged dlcnonary doesnot
distinguish between ‘‘oral” and * *aural”

in any way that wmxld imply any greater
or lesgér sef of requireménts attaching to

the use of either vtmrd so we will leave

it-as it is..Semantics aside, the point is
that to accommodate persons, with .
vision impairments, the.carrier must

provide information that such a person _

can hear.

The Department’ agrees w1t11 PVA that
it is reasonable to consider making
airport transportation systems (e.g-,
interterminal buseg dnd vans, electric
carts, moving sidewalks] accessible. -
However, there may be technical, cost,
and timing issues with such a
reguirement on which public comment
would be useful. In addition, thisis a
new requirement on which interested |
persons have not had the chance to
comment. Therefore, we are not
including such a provision in this final
rule. We will instead ask for.comment.

" on this issue in the SNPRM {as well as.

in the NPRM to amend the airports -
section of 49 CFR part 27). :
For unusual, infrequent situations i in
which making accessibility
modifications may not make sense,
carriers ¢ould have recourse to the -
exemption procedures of 48-CFR 5.11."
For example, if an airport facility is - -
about to be torn down and a new
accessible facility is under construction,
it would be unreasonable to require
expensive, *permanent” modifications
in the old facility. The exemption
authority will be used sparingly by the:
Department. It is not intended to let -
carriers out of inconvenient obligations,
or to be used in circumstances which -~
are not exceptional and peculiar to a -
parncular situation. In addition, the
carrier would have to show how it
would substantially comply with the -

rule while the waiver was in force {eig.,
" by cperational methods). Exemptions -

are not intended to be a backdoor
method of amending a final rule.
- The Department has added, § 382.5,a

. new definition of “air carrier airport.”

This definition would exclude the
smallest airports, or airports which
provide only general aviation services,
from coverage under this section. The
definition covers airports receiving
scheduled air service which enplane
2,500 or more pasgengers a year. The
new definition is intended to be
consistent with current statutory
definitions in the FAA's airport financial
assistance legxslatlon Carrters using
non-air carrier airports are still subject
to all other provisions of the rule.

The Department will pubhsh an

NPRM that would incorporate language )

parallel to this part 382 section as ah .

-amendment to 49 CFR 27.71. This

amendment would ensure consistency
between the two regulatmns.

Section 382.31—Refusal to Provide
Transportation =~

" NPRM-~—The PRM prohxblted
carriers from refusing to provide © - -
transportation to handicapped persons
on the basis of handicap, exceptas -
otherwise permitted by the regulation. -
Specifically, limits on the number of
handicapped persons on a-particalar
flight would be prohibited, as would

" refusing transportation because the

handicapped person’s involuntary
behavior annoyed, offended, or
inconvenienced others {as distinguished
from behavior which adversely affected
safety). Carrier personnel could '
continue to exercise their discretion'te”
exclude persens from a flight on' the
basis of existing legal authority
concerning safety. Such actions would
have to be consistent with part 382; if.

'they were not; the carrier (not individial

carrier personnel) woilld be subject’ to
enforcement action under the rule.-

When a handicapped person was
exluded from a flight, the carrier would :
have to explain the reason. m wntmg, )
within 10 days.”

Comments—PVA generally supports
the NPRM provision. PVA strongly
favors a ban on number limits, saying -
there is no evidence to support the
safety necessity for such limits and that '
various airlines have indicated their =
ability and willingness fo carry
significant numbers of disabled
passengers oii a flight. PVA points out
that carriers do not talk of applying
number Himits to other categories of
people who might evacuate a plane
more slowly than the average [e B
obese or elderly people]

In support of the provision pmhlbntmg(
exclusion because of the appearance or
involuntary behavior of a handncapped
person, PVA cites séveral carrier
manuals which appear to provide for
excluding handicapped persons on the.
basis of the unpleasantness that

" allegedly is created for other pussengers

by their very presence. PVA also
supports the wrilten explanation. .
provision of the preposal, but says that
the explanation should be prowded
immediately, so that the carrier does’ not
have the opportunity to devise post koc
justifications fot the exclusion. :
ATA argues that this provision should-.
be deleted and repiaced ‘by a provigion .
authorizing carrier personnel to exclude
any handicapped persons they regard as -
not being qualified handicapped |
individuals, Carriers must be able to -
exercise discretion, unconstrained by

‘regulatory provisions regardmg

nondiscrimination, to exclude any., |
individual from: a flight on the- basxs of
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- safety. By regulating in-an area affecting
* .safety. ATA drgues, the Department_
-would exceed its authority under the
'ACAA. (In fact, ATA and RAA
petitioned the FAA to issue rules that
would effectwely preempt part-382 by
* giving carriers the degree of discretion
they seek with réspect to such issues as
refusals to provide transportation and
- requirements for attendants.) Moreover,
as ATA reads the existing part 3682, the
. CAB gave carriers all the “decisumal ’
~ discretion” they needed, and DOT i is.
legally bound not to change CAB's
-approach without substantial and:
compellmg reasons, which, in ATA's ~
view, DOT does not have. .
_ATA objects to requiring a written
explanation for refusals to provide
transportation on the basis of handicap.
ATA says that carriers do not provide
such statements to other passengers
they exclude and do not see why
handicapped persons should be . .
different, ATA also objects to carriers
being subject to enforcement action
under part 382 if carrier personnel. -
exclude a handicapped person‘in a way
that contravenes the rule. This would
have a chilling effect on the ability of
 ~cafrier personnel to eXercise safety
‘@isgretion, since they would worry -
7 about-the prospect of enforcement
+' action instead of concentratmg just on
Ry safety :
o ATA favom carriers havmg the
_discretion to limit the number of
handicapped persons, especxally those
with mobility 1mpatrments, on a flight,
particularly a flight using a smalt
- aircraft. ATA does not suggest any
. particular number liinit (though it
mentions that some carriers:use the
number-of floor level exits as abasis for
such limits} or what the basis for any

particular number limit wouldbe., ATA -

‘suggests that without the discretion to

impese number limits, carriers could not -
meet the FAA regulatoty requirément to-

. evacuate aircraft within 90 seconds.
.Finally, ATA calls attention to:what.it

NPRM's citation of several authorities .

-diseretion-and its exclusion'of &

. ‘reference to section 962(j}-of the Federal -

-Aviation Act, which prohibits

- .. interference with crewmembets in the
o ‘performance of their duties. ;.

= . Among other commenters, the.. -
: ‘dlscussmn of this subject was d1v1ded
along similar lines. Disability )
. . community organizations and agencxes,
- for example, unanimously opposed

. number limits, Carriers and carrierlabar

- . organizations favored limits:and made'a
. variety of recommendations on: number

. passengers. For exasuple,one’. -

commenter suggested having no more
than one unaccompanied non- |
ambulatory person per floor level exit .

" and limiting untaccompanied ron- -
ambulatory passengers to the number of

flight attendants. The positions and
rationales were basically the same as

- PVA's and ATA's, respectwely A .

numberof disability groups wanted an
immediate written, explanation for an
exclusmn‘ RAA and same individual

_ .carriers wanted the perlod lengthéned to
30 days. -, |

Dlsablhty groups favored makmg the

“actions of carrier personnel the subject -
of enforcement action against the carrier

where the actions violated the rule.

-Carriers emphasized the need for

discretion to refuse service in the
interest of safety, and expressed a- -
concern similar to ATA's about the
potential chilling effect of making this
discretion the subiect of enforcement

- action.

. The preamble to the 'NPRM raised the
question of whether, if a handicapped
person with a valid reservation is
denijed transportation because of an
equipment substitution (e.g., a smaller

. planethan usnal is used for-a flight, and, .
it will not accommodate the passenger
_or his ‘whéelchair), the person should
“receive denied boarding compensation
(DBC) under the Department’s oversale
rule: Disability group commenters, the
_ATBCB, and DOJ 3aid thatlikea

passenger “bumped” for overbooking
reasons, a handxcapped person in this
situation should receive DBC Camers
did net agree.:

por Response——Under the. finai rule.

"asunder the proposal, carriers refain -
. adequate “decisional discretion” to .

exclude individuals from a flight.on the

basis of safety. Indeed, the statutory.and

regulatory provisions cited in the rule .

..ensure that, when the pilot-in-command -
- or other carrier pergonnel determine- that.
*..carriage of any individual would or
. fnight be inimical to safety, the. .
- mdunduai ma;

beexcluded. Thl,s o

The principal statute involved is .

‘section 1111 of the FA Act (48 US.C.
. 1511] -which authorizes carriers to

“refuse transportatmn to'a passenger
when, in.the opinion of the carrier, such
transportation would or might be -

; inimica} te the: safety of flight." In..

rewewing exercises:of discretion. under

. this statute [e:g,, in the context of a
- ‘complaint under §.382 31), the

in
ndangerment of the fhght or; persons on-
.+ -it'stemming from the presence on board -
the aircraft of any particular. *

- handicapped. (or other) person.

Department will: be guided by )udtclal
interpretation of section 1111: :

.'The test ¢f whethsr.ornot the airlifie properly
-exercised its power under § 1511 torefuse’ . °
passage . .. rests upon the facts and
circumstances of the case. as known to the
airline at the time it-formed its opinion and -
made its decision and whether or not the |
opinion and decision were rational and
reasonable in light of these facts and
circumstances. They are not to be'fested by

. other facts later disclosad by hindsight.

Williem v, Trons World Ajrlines; 509 F.2d -
- 942 (2d Cir. 1975); Cordero-v. Mexicana
Alrimes 681 F Zd 669 (9th Cir. 1982]

" Of course, cattier personnel are cHarged ‘
‘with knowledge of the requirements of
'this rule as they form their opinions ang:
make their decisions. Decisions contrary
to the provisions of this ruIe are
-prohibited.:

The other authorities mted in th1s
section are 14 CFR 121.533(e) (the pilot -

" in command has “full control and

authority” in the operation of the

aircraft) and 14 CFR 91.8 [prohibition of -

interference with crewmembers). . o
Indeed. it is difficult to determine how

the basic grant of this discretion by

. proyisions of the Federal Aviatiom Act

andFederaI Aviation Regulations differs .

‘in substance from that described as - ;-

- “inevitable™ by the. court in PVA v. CAB.."

Under the CAB rule at issue in that case, |
a determination that an individual was -
not a qualified handicapped individual .
(and hence excludable from a flight asa .-
threat to safety) was to be made only ..
when the carrier had a "reasonable,
gpecific basis” for its determination.
Carriers were not to have “unbridled
discretion.” 752 F.2d at 721. This fule .
simply adds the reqmrement that when

& carrier excludes a handicapped person -

from a flight for safety reasons, it must

. explain the reasonable, specific, safety

_basis for the exclusion in writing. The
.essence of arbitraripess in ;
demslonmakmg is.that the dec1snon need

_.not be explained. It does.not

umeasonably constrain carner safety )
discretion to. insist that, in this most .. . -
i/,-carrier ,decxsmns fo exclude
capped persons'not be arbitrary. If
there is a reasonable. spegific, safety. - ..
Biasis for an exclusion, then the carrier
personniel who make the decision will

be able to articulate it. If there is not
‘such a basis for the degi W
" earrier can artxculate, thenitisa
_decision better left unmade. .. -

The Department believes that. the 10- "

‘day time frame for sending this, = .
- exp}anati_on to:the passenger makes,_ .

 more sense than either a shorter (e.g.;
1mmedlatej ora longer (e.g: 30:day) < . ...
penod When an:exclusion gccurs-ag.a. -
. flight is about to leave, it could delay the -
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- flight'if a crewmember had ta sit-down
and write a Jetter or memerandum to the

- passenger, This delay, which would . -

-Inconvenience other passengers, would:

.not do anything to get the-handicapped..

. person on-the flight; since the decision-
to exclude had already been made.

The Department does not share PVA s

“concern about ' posthoc R
rationalizations.” The explanahon ofthe

" exclusion is made on behalf of the

carrier, not an individual crewmember.
. Itis the carrier, not the individual '
‘crewmember, who is sub]ect to -

. . enforcement action if the exclusion

" violates the rule. It does not viclate the:
infent of the rule if carrier officials, other
than the employees involved, consult
. -.about or prepare the response to the
" .passenger after the event.- o
-The Department believes- that ani’
expeditious réply is necessary, however,
.s0 that a passenger.can know as soon as
possible the basis on whichhe or she
was kept off a flight. Among other .~ - .
. things, this will-allow the passenger to:
. initiate a complaint with the carrieror
the Department in a timely manner.
. Consequently, the Department will not-
_extend the reply, period to 30.days.
-The Department also has concluded
that it is appropriate for carriers to be
_subject to enforcement based on the
".actions.of carrier personnel in excluding
handicapped persons. ATA’s ob}ectlon
to this provision—-that it would, in
‘effect, exert a chilling effect on the
safefy ]udgment of pilots and others—is
unpersuasive. Idividual carrier .
‘employees incur no hab:hty for "
" enforcement actlon or penaltles under
the rule. Only the carrier does. Ttis '
highly implausible that a p1lot
Aconfronted by a situation in which -
carrying a particular passenger would
genuinely endanger bis life and the hves
of his passengers, plus several million -
dollars” worth of carrier property; wou]d
be deterred from denying transportatlon
to the passenger because; some time
" hence, his employer might face”
" administrative éenforcement action,”
_'The carrier will presumably. train its
~ employees well s¢ that they exercise.
- their discretion: cons:stently with the:
-rule, But:should an error occur (e.g..
-+ ‘carrier. personnel exchide aperson with
" - a severe disfigurement frofn a flight "’

because they believe other passengers

-would find the person unpleasant to -
look at), the carrier'shéuld not be’
- immune from enforcement actios .

" Othetwise; there:would be o way1o'

- vindicate-the most basic right protéeted :

- by the ACAA, thatiof receiving ait
transportation witheuf: diSCnmmatlon on
the basis of handieap. : o :
-+~ The prohibition. on: denymg :
.._.transportation because the- appearanee

or involuntary behavigr.ofa -
handlcapped passenger-may offend
annoy, or inconvenience other
Passengers or crew is unfortunate

necessity. It is unfortunate because it1 s .

an regretable fact in our socxety that

. some people, focusing én-the -
‘manifestations of a disability rather

than on the human being who has the.
disability, may find proximity toa-

disabled person-uncongenial. They rnay -
. not want to look at-a person witha ' -~

severe disfigurement or §it nexttoa .
person whose muscular contralis-

.impaired by cerebral palsy. Tt is - ';' o
necessary because, as PVA points outin

its comment, carrier policies have
sometimes catered to- passenger.
squeamishness or the desire.of -
crewmembers to avoid what they view
as additional inconvenience {e.g., PVA:
quotes.recent,carrier policies that bar
persons who have “a malodoreus.,
condition, gross dlsflgurement or other
characteristics $0 unusual as to.be .
unpleasant” or“whose habits or -
appearance fwould be] objectionable to
other passengers”). Exclusions for safety
reasons are permitted under the ACAA;

- exclusions on grounds of pleasantness.-

or-convenience are not. The regulation

must make this point unequivocally.

. The Department recognlzes that there.
may be some situations in which carrier.-. .
. personnel will have to exercise their

judgment to distinguish between

involuntary behavior by a handicapped
-person that poses a real safety problem

and behavior that is only annoying.”
There was much discussion during i the
regulatory negotiation about persons

. with Tourette’s syndrome, This = -
'chsabﬂlty affects about 100,000 persons

in the U.S:'and is manifested by

episodes of shaking, 'muscle tics and/o or :
spasms$ and uncontrolled shouting, ..

barking, screaming, cursing and/ or
abusive langnage. The latter is present
in about 30 percent of the cases. Tension

-and pressure ténd to stimulate _
" outbursts: Medication'may help a’”

substantial huniber of persons th.h
Tourette’s to redice or suppress o
symptorns. Many persons with:- _
Tourette's carry.cards or brochures

‘explaining the disability. -

Sitting near such a personinan .
aircraft cabin, like sitting neara crying:
baby. ‘may be a very uncomfortable -
experience for other passéngers, biit -

- manifestations.of Tourette’s in the cabin

of a large aircraft mdy create only a h'_igh

levél of annoyance, ard not.# genuine - .

safety problem. Some manifestations of

- Tourette'stin the cabin of a small air"

taxi;-in which the passenger in: quesnon
is sitting-a few. feet from the pilotymay:

R well ¢redteasafety problem if the " .

individual's exclamations would distract

. the pilot. This issue'is discussed further-
-under § 382.37, concernmg seat - -
" . assignments. .-

It should be emphasmed that thls o

'prov:s:on does not give handicapped
. -persong carte blanche to act voluntanly

in a disruptive fashion. On occasmn,
passenger, whether ot not disabled,

- through frustration, ill termper; or a belief

that the rules apply to everybody but

him, may deliberately act to violate a

rule that applies to all passengers,:

- “violate generally applicable standards.

of behavior, or act so'as to interfere with

" the duties of cremnembers Such'.

behadvior is no more tolerable from a

- disabled passenger than anyone else. If

a disabled passenger insists'on smoking -

" on a no-smoking flight, for example, or

strikés or grabs a flight attendantin’ .

" anger, the disabled passenger is sub}ect

to'the same sanctlons 4as any other o

-dxsruptwe passenger

With respect to the issue- of number

- limits, the Department recognizes that
" handicapped passengers, especially.” &
- persons with mobility 1mpa1ments, are.

likely to move out of an aircraft in an
emergericy situation'more slowly than .

- many other passengers; Thisisa = . . -

common-sense observation, which ™

" various FAA studies have confirmed. It
is a substantial leap from this .

proposztlon, however, to the conclusionr

- that'it is permmmb]e. underthe ACAA,

{or a carriér to impose a limit on the.
number of handlcapped passengers. who
may travel on a particular fhgh,t‘ -
Under the ACAA, a carrier. may not. .
discriminate against a qualified -
handicapped individual by, among other

_ things, denying transportation to that .
"person. If person X is-a. quahﬁed

handicapped individual in his own mght,

X -ddes not cease being a‘qualified .

handicapped. individual because. persons :
A, B, C, D, and E; likewise qualified .
handlcapped individuals;have: already

‘boarded the aircraft. By: keepmg Xoff

the plane ‘because he makes “onetoo .

.- many” qualified handicapped

individuals-on.that flight; & carrier...

3 -engages in a.facial violation.of the Act:

X aclear case had been made that the
second, or fifth, or eleventh qualified.
handicapped individual on.a flight, or
the handicapped person that exceeds .

. the number of floorlevél exrts or flight
_attendants; is “one too many,” such that
. he or'she.may. be excluded for that.

reason alone; the Department may have '

.- been-able to permit-a-cértain number -

limit to-beimposed. In-the preamble to
the NPRM, the- Department- expho:tly

: . requested information on*which-d .- -
-gpecific. mimber limit could be- based. - - .
. None was presented. Nong of the. = -,
‘comments; including those that+..-..* -«
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supported number limits, provided a
basis on which the Departinent coutd
conclude that any particular number
limit was egsential an safety grounds.

. ‘Nor was: there-any discussion ef number -

limits not foensed exclusively an.

_persons with disabilities {e.g.. on elderty
or obese petsons or others who may
leave a plane more slowly than others}.
We must conchude that there is
insufficient evidence in the record of
this rulemaking to warrant peemitting
namber limits. .-

Instead, commenters favoring number
limits stmply asserted that carriers .

-needed discrefion to limit the numbers

. of handicapped passengers on verions’

flights. (Indeed, ATA’s proposed

regulatory language on this point would
not call on FAA to set any particular -
limit as essential to safety, or provide

any basis on-which FAA could do so, .

but would specificatty pesmit carriers to

_ setsuch limits for themselves, in carder

procedures.) To Hmit handicapped
passengers an a given. flight to some
vmmberor other, witheut standards, and
without articulatieg a reasonable,
specitic safety basis, is to enpage in
classically arbitrary hehavior
‘inconsistent with a nondiserimination
statute like the ACAA. finterestingly,

. the imposition of a number limit was
among the “nomwerons ingidents of -+
arbitrary refusals of service and
irrational dedisions by ajline
persemnel” cited by the court in 2VA v.
CARB. 7532F.2d at 720, nt. 185.]

Contrary to ATA's assertiomn, thex:eils

-no relationship between the ability ta -
impose humber lmits and compliance |
with 14 CFR 25. SGSEC! This FAAX .
regulation requires that, as part of
aireraft certification, a demonstration
must be conducted, under specified
copditions {cluding specifications as to
the age and sex of passengers], showing
that a felly icaded plane can be

" evacua ted within 9¢ secands. This ts not
an aperational requirement. The mix of

- passengers am any particular real flight

has ne effect on the ability of & carries,

oran aircraft, o camply with the 96-

- -second evacuation demenstration

. requirement for certification,

" The issue of denial of boarding
berause of the substitution: of a smaller,
inaccessible aiveraft would arise only in
those situations when an afrcraft withe,
less than 3¢ seats was used, and hand-
carrying was the only way of getting the
passenger inta the atrcraft. In the -

- SNPRM sceompanying this rule. the

- . Department saises for comment the

question of whether subgtitute .

transpeortation. should be provided when

this ocenrs. The Department wilk -

- consider the issxe of denied boarding

compensation i the overall eontext of
further rulemaking concerning Smaﬂ.

' . inaccessible aircraft.

Section 382.33—Advance Natice
Reqwz\emenm

NPRM—The NPRM section wcmld
prohibjt any requivement for advance -
nofice from a handicapped person in
order {0 rece ve transportanon orto

- receive most services or

accommodations required by the rule.
with six exceptions. Persons who
wanted medical oxygen, itcubator or
stretcher service ar a respirator hook-up,
an on-board wheelchair, or hazardous
materials packaging for a battery could
be required to pravide up te 48 hours
notice by the carrier. If this notice is
provided, the earrier would be required
to provide the service or
aceommodation. ¥ not, the earrier would
still be required to provide the service or
accommodation, if the carrier could |
make it avaifable throngh a reasonahle
effort, withet delaying the flight:
Comments—PVA agreed that
requiring advance notice for incubators,”
stretchers, medical oxygen for on-baard
use, and respirator hook-ups was -
reasonable. PVA opposed requiring
advarnce notice for on-board chajfrs and
hazardous materials packaging for
batteries. Requiring advance notice for
these two items would work a hardship
on handicapped travelers, especially
business travelers and others who must

- fly on short notice. Having en-board

chairs and battery packages available
on every aircraft or every terminat
would not be unduly burdensome on
carriers, in PVA's view. Also; advance

nietice systems offen have not warked,

making this provision of questionable
worth, PVA peinted to language in 2V4
v. CAF suggesting that, outside the
context of the srpall EAS carriersto ., |
which CAB expected the advance nofice
provision ta pertain, the court might
view an advance nofice requirement
dlfferentiy than it did i uphotdmg that .
provision of the. CAB rule.

ATA emphasized that the purpose of
advance notice reguirements was to
allow carriers to get the personnel and
other resources needed. for special
accammodations for handicapped
passengers in place in Hme. Advance
cheek-in of two hours is advisable for
the same reason. These provisions
simply make for smoother arrangements,
ATA says. ATA would add provision of

boarding and deplaning assistance using -
mechanicat lifts oraisle chairg, or more -

than the usual complement of personnel
and ground wheelchairs at facilities -

where they are not nomnally available to

the list. of aceornmrodations for which

advance notice and check-in could be
required.

Other camrier cormments suggested.
advance notice for any passenger -
requiring some form of assistance, for
non-ambulatory passepgers (for
purposes of preboarding). for hearing
impatred passengers, orfor wheelchairs
as well as batteries. One carrier wanted
an advance notfice period longer than 48
hours. RAA said that, if a passenger

-pave advance nofice to one carrier, and

that carrier cancelled the flight or |
bumped the passenger because of
overbooking. a second carrier whe
carries the passenger on short notice’
sheould not be expected to provide the -
accommodation for which advance
notiee was given to the first carrier.

RAA also supported a one-hour advanrce
check-in. Some carriers also mentioned
support for advance notice requirements
for on-board wheeiehalrs and battery
packages.

Disability commumty commenters
said that aitlines shonld be prohibited
from requiring advance notice or that, if
advance nofice were permitted, that it
should be for & sherter period fe.g., 24
hours}. A Farger number of disability
commmumity commenters opposed
advance notice for accommedating
wheelchairs or pmvrdmg. battery
packages.

In discussing advance nofice, it is
important to. distinguish between
advance notice for persons and advance
notice for accommodations. Fhe nirle,
like the NPRM, clearly prohibits the

-former. THere are no circumstances i’

which it is proper for a carrier to
require, as a condifion for providing

" transportation, that a Handicapped

person prov1de advance nofice that he

_or she is coming and that he or she hasa

disability. .

On the other hand there are
cireumstances in whieh it may be
appropriate for a carrier to say that if it
is going to. provide special services or

"accommadations, it needs te have

adwvance notjce so that the equipment or
personnel needed to provide the
accommodations can be directed to the
right place at the right time. We agree
with ATA that if certain
accommodations are required ta he
provided, the carrier shauld have ™
enough. time to. prepa,re. to do the job
right.

For this reason, we- am reta;nmg the
provision allowing casriers to reguire
advance notice for packaging a battery
for & wheelchair er other assistive

- deviee. The reason for doing so is less

that of reducing carrier costs for battery
packages {which should not be high in
any case} than it is to ensure that both
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materials and personnel are available-
for the fask. The task, in this case,
would involve not only putting the
battery into a package but:also
disassembling and reassembling the
wheelchair or other device. This -
involves a commitment of personnel

. time and training by the carrier, and it is
reasonable to let the ¢arrier know in

- advance that:t wxll have to perform this

“task.

A sumlar pomt applies to electnc
. wheelchairs, with respect to flights .

- scheduled to be made with aircraft with
60 or fewer seats. Handling of large -
pieces of: equlpment for stowage. aboard
smaller aircraft is likely to pose special
problems. In this situation, we believe
that advance notice will make it more -
likely that this accommodation can be
provided smoothly andina tlmeiy
manner.

A carrier may also’ requlre advarnce’
notice for on-board wheelchairs in .
aircraft with inaccessible lavatories. - |
On-board wheelchairs are not required
to be carried on these aircraft at all
times. In order to give the carrier a

. chance to get an on-board wheelchair to
the proper station for the flight in
question, it is reasonable for the user of
‘the equipment to provnde advance
notice, Otherw1se, itis not realistic to,
believe that the service can be provided -
reliably. Since on-board wheelc‘:alrs

- will be provided in aircraft with’

- accessible lavatories, this provision will

‘not pertain to such aircraft,

The advance notice requirements for
medical oxygen, stretcher
accommodations, incubator -
accommodatmns, and respirator hook-
ups were not controversial, and they
have been retained.

‘We agree with carrier comments that
advance check-in, as well as advance

"+ notice, may be necessary if proper

accommodations are to be provided. As
"a practical matter, for example, it takes
time to disassemble an electric

wheelchiair, pack the battery; and stow

- “the wheel¢hair aboard the aitcraft. It is

- notredsonable to ask carrier personriel -
" to perform this work at the last minute,
- when many tasks must be accomphshed
' orto-delay the fllght "A-one<hour .

" - advance check-in, as suggested by RAA,

- 'is not ar unreasonable burden on -

passengers, in any case. ‘ )

. PVA and other ¢ommenters expressed

_ concern about whether advance notice

- really works, suggesting that operating

. personnel may never get the word from

reservation agents that advance notice

- -has been provided. Obviously; if this
-internal carrier communication does not
.happen, advance notice is futile.

- -Consequently, the rule will require that

. reservatlon systems and other carrier

administrative systems provide for this

communication to oceur properly When

‘advance notice has been given, the
carrier is required to provide the =
accommodation in question, assuming-
the service is one which the carrier -
makes available on the flight. Even if a
passenger does not comply with'a
carrier’s-advance notice and advance
check-in requirements, the carrier must
provide an accommodation ‘as long as it
carn do so with a reasonable effort’and -
without delaying the flight. This latter -
provision should mitigate any adverse
effect of the advance notice
requirements on.business and other

short-notice travelers.

“We regard such things ds equtpment

used for boarding assistance and ground

wheelchairs as so much a part of the
normal, day-to-day business of getting
people onto and off of airplanes that it is

not appropriate to think of them as the

kind of special, time-consuming

. assxstance that would call for advance
_notice. As the Department- commented

m 1979 to the CAB on this issue,
“*provision of wheelchairs would not

appear to require any unusual effort or

training on the part of airline employees.

v~ " and'many airlices already provide.
' - wheelchairs for handicapped passengers’

during boarding of aircraft, without .
advance notice * * *.” 752 F.2d at 723,

"ot 211. In additlon, the traveler making
a telephone reservation is likely to have -

no way of knowing whether a carrier -

-will view a particular service as

requiring more than the usual
complement of personnel or whether
ground wheelchairs are usually not
available at a particular facility. It is not
reasonable to make passengers guess -
about such matters, with the penalty for
a wrong guess being the unavmlablhty
of a needed accommodation.

As PVA noted, the court in PVA v, -
CAB suggested that it viewed the 48- . -
hour advance notice provision of the -

' CABrule asintended to assist the small -

EAS carriers to which therule’
principally applied. The Départment--
does. not view this discussionin the .’

- decision (which consists;in any event,

merely of dicta) as a mandate to limit-
advance notice requirements to a

shorter peried. Giventhe admimstrauve '

complexities of providing .

- accommodations in large as well as

small carriers, we believe that the 48-
hour period is a reasonable one for the -
purpose of ensuring that requested -
services are actually provided. A Ionger
period (e.g., 72 hours) could -

- unreasonably burden travelers; a shorter'
-period (e.g., 24 hours or less} mlght

provide handicapped passengers &

- pyrrhic victory, if it resulted in carriers

“being unprepared to provide needed

accommodations. .
In the commenters’ discussion of_the_
number limits issue under §-382.31, -
disability group commenters mentioned
that catriers are often able to carry -

-rather large groups of disabled persons,

and carrier commeénters countered that

" this was because carriers were able to

make arrangements well in-advance of

‘ the flight. This discussion suggested to~

the Department a useful addition to the

" list of accommodations for which

advance riotice is approprlate. That is,
carriers may require 48 hours’ advance

" notice for a group of ten or mére
- handicapped persons who will be
". traveling together as a group on a flight.. .

As for the other items for which

. advance notice may be required, this
. provision is‘intended to allow carriers

sufficienit time to prepare to make
whatever special arrangements may be .

- needed to accommodate a groupof tlus

size.

This prowsmn is not intended to cover'
all situations, or to be a surrogate for a
number limit provision. It does niot apply
to situations where a number of =
handicapped passengers mdependemly
wind-up takmg the same flight. Nor does- -

it apply to a situation whére a number of

handicapped passengers are travelingto - -
a common destination {e.g.. a

- éonference) on the same flight, but not

as-a formal group. It is intended to be
helpful in gituations where an organized

-group is making a collective reservation

to:travel together,
-The rule will not 1mpute toa second
carrier advance notice provided to a-

" carrier whose flight was cancelled.
‘However, since the first carrier will

have had the charnce to prepare for the
accommodation, the Department
believes the first carrier should be
obligated to assist the second carrier to

" -the maximum extent feasible to ensure

that it can provide the accommodation:

‘For example, if carrier X designates a
_ground staff person to disassemble:a -
‘wheelchair, but carrier X's flight is -

cancelled and the passenger has to )
travel on‘carrier ¥, carrier X must, to the

" maximum extent feasible, have its -

ground staff person assist carrier ¥'s
personnel in preparmg to carry the:
wheelchair.-

* Section 362.35—Aitendants

NPRM—With the exception ot ",
persons in certain specified categone :

- the: NPRM would prohibit carriers from

requiring handicapped persons to travel
with an attendant. These categories -
included persons with a mental

" disability who either could not -

comprehend or respond appropnate;y to -
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safety-rei&ted instructions 0£ CaFrier
persannel or who were brought to the

airpert under the supervision of an agent -

of an institetion which had custedy of
the individual. Persons traveling ie a
siretches could be Tequized to have an
attendant capable of providing whatever
medical care they needed during the
flight. Quadriplegics and deaf/Blind
persons could self-assess with respect to
the need for an attendant. If the carrier
decided persons needed an attendant,
the first persorrin each categorv on &

- particular flight.could: travel
unaccamaparied anyway, though in.a.
seat designated by the carrier.
Subseqrent members of each category
on; the flight would have to have an
attendantif the carrier decided that it
was Decessary.

Comments—ATA would replace the
NPRM provision with a staternent that
the carrier may reguire an attendant if
the person needs exfracrdinary personat
care during the flight or if reasonably
necessary for safety in aceordance with
FAA rules or policies, or in order to
meet the definition of & qualified
handicapped person. The NPRM
prepesaf, ATA said, did not ensure that
carriers had adequate “decisional
disqre-tiaﬁ” to make decisfons in the
interest of safety. In particular. by
allowing passengers” self-assessments fo
conirol in seme situations, the NPRM
would prevent tarriers from meeting
theirlegal responsibilities for- fhght .
safety. ATA also objected to-the “first
passenger” provision ag :
admdnistratively unworkable.

ATA added that carrier personnel
cannot know when a handicapped
person might impede a rapid evacuation.
Consequently, when carrier personnel
have doubts about & handicapped
person's ability to evacuate safely, or
otherwise about their being a qualified
handicapped individual, then the carrier
should-be alife fo require an attendant,
Self-assessments-should not override
this discretion on the parf of carrier
personnel, which is needed ta ensure

safety, even ifif may result in unfairness. -

and kardship to passengers.
PVA ob;ects te the NPRM's use of
categaries of disabled persons whao
could be subjected o attendant
reguirements, which PVA views as
discriminatory. The categorfes are se
broad as te be unweskable fparticutarly -
“quadriplegies”}, PUA says, and they
- also give earrier personnel too much -
discretion to decide whe needs. an
attendant. PVA says that carpier -
personnel have no basis on-which to

- second-guess: the self-assessments of
handicapped persons, arguing that

ATA's owm comment e:onceém the peint
(se¢ previgus. paragraph}.

PVA alse disagrees with the: “persen

under the supervision of an agent of &
custadial institution” categary, saying
that it is overbroagd, difficelt tc apply
reasonably, and discriminatory against
a number of mdividuals. Like ATA, PVA
believes that the “first passenger”
scheme ts wrworkabile.

PVA believes that the rule should call
on earriers to folfow disabled persons’

- self-assessment with respect to the need

for amr attendant. No onte knows better
than the handicapped individual what
his or her abifities and needs actually
are, and handicapped individnals are
neither so uninteHigent nor se stubbom
as terinsist on flying alone when they
know they need an attendant. f a
carrier may overturm a handicapped.

‘passenger's seif-asgessment;, PVA
suggests, the carrier should bear the cost

of any attendanf requirementit imposes.
A substanfial number of other
disability cominunity cammenters
agreed with PVA thaf passengers’ self-
assessments should control, and that the
rule should prohibit carriers from
requiring aftendants when paasengers
did not believe attendants were needed.
Some of these commenis pointed out
that the extira cost of an attendant could
prevent handicapped people from flying
DO} and apother commenter suggested

‘that if the carrier required an attendant,

the carrier should provide. the attendant
at no cost to. the passenger.

Some orgenizations representing
deaf/blind persons objected te
attendant requirements; others
suggested that anyome making .
determinations about sueh passengers
for the carriers be well trained.
Likewise, organizations representing
persons with mobility fmpairments
objected. te attendant requirernesds for

" quadriplegies or, like PVA, called

attention to the difficulty of using this
category reasonably. Similar comments
disagread with the “mental disahility”
category. A pumber of comments from
various parties joined the chorus of
disapproval for the “first passenger
mechanism. .
Comments from carriers and carrier
labor organizations suggested that alt
“totally handicapped” persons, @ mon-
ambulatory persons, or persens who:

could not cempletely understand safety-

related instructions, shawld have

‘attendants. RAA suggested that the

entire provision: should be deleted, to be
replaced by an: FAA rule {part of the
ATA/ RAA petition abtnded to above} -
giving carriers discretian eouemmg :

. attendants.

BOZ' Response—-ﬁo‘th garriers and
disability groups have valid concems
relating to attendant requtrements. On
one hand, psssengers know far better
than carrier personnel what their ows
capabilities are. Asboth PVA and ATA
state. carrier personnel are not well
equipped te evahsate these capabilities.
Moreover, an attendant requoirement is
not enly galking for a handicapped
person who does not feel an attendant is
needed, it is very costly. ATA points .
out, justifiably, that this rule should net
impose wadue burdens orr carriers.
Disability groups ceuld respond, equally
justifigbly, that the rule should not
permit carriers-to imposé undue
financial burdens on passengers through
unnecessary attendant requirements.
Disability groups ean poimt te numerous
situations i which disabled passengers
have been arbitrarily required to have
an attendant, or denied passage for fack
of one. Aftendant requirerents were .
also among the st of “arbitrary refusals
of service and * * * frratiopal
decisions™ neted by the court in PVA v.
CAR, 752 F.2¢ at 720, nt, 185.

On the other hard, carriers do have a
responsibility to ensure the safety af all
passengers, a responsibility explicitly
recognized by the ACAA. This safety

‘ responsil')ﬂity must be exercised even if,

on occasion, in a way confrary to
passenger preferences. While
handicapped individuals are probably
the best judges of their own capabilities,
carrier personnel are likely to have mere
information concerning the aircraft and
evacuation procedures. Handicapped
passengers, no less than other
passengers. may have their judgment
affected by ecanomm facters or an “it
can't happen to me" attitude. All this
suggesis an appropriate role for carrier
judgment.

In framing a final rale provision, the
Departmert has tried to balance all
these factors. The Department
recegnizes, first of sll, that for most
handicapped individuals, it is never
apprepriate for a carrier to reguire an
attendant. For example, blind -
individuals, deaf individuals. end
persons with refatively less severe
mobility impairments fe.gl, most
paraplegics or persons wiks ave tost
one or two limbs) are likely never to
need ar eltendant for safety or
evacuglion-related reasons. Also, there
are some grownds, under the ACAA, that
are mever legitimate for reguiring an. :
attendant [e.g.. 2 pesception by carrier |

“personnel that the mdividual will need -

substantial personal services during the
flight, which earrier personnel are not
obligated to provide). That a persan

may. it a carrier employee's fudgment,
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need to use a restroom on a flight not
using an aireraft with accessible
restrooms is not a safety-related basis
for requiring an attendant, and hence
the rule does not permit an attendant
requirement for such a reason..

The rule, then, says that a carrier is
permitted to require an attendant only
for safety reasons {not presumed
requirements for personal services or
inconvenience or additional work for:
crewmembers) and only for persons
meeting one of four criteria. The first of
these criteria concerns persons traveling
in-an incubator or stretcher. N carrier
judgment is required here; the person

- either is or Is not in an incubator or
stretcher. In this case, which was not
controversial under the NPRM, the
attendant must be capable of attending
to in-flight medical needs of the
passenger.

The second criterion concerns a
persen who, because of a mental -
disability,is unable to comprehend or

‘ respond appropriately to safety-related

instructions of carrier personnel,
including the safety briefings required
by FAA safety riJes. (The Department -
. has decided to drop the “person coming
to the airport under the supervision of
agent of a custodial institution™
category, both in response to adverse.
comment on that category and because
. persons in that category who would
create a safety concern would probably
be subsumed in this mental disability . -
category.) While people with a variety
of disabilities (e.g., developmental
disabilities, cognitive disabilities, brain
damage, mental illness, Alzheimer's
syndrome) may be.affected, this
criterion, in its application, is intended
to be defined in functional rather than:
diagnostic terms. That is, the ability of
the individual to actually understand
and respond appropriately to the

instructions is the key. Some individuals .

with mental disabilities may be able to -
do so, while others may not.

The Department recognizes the
problems, pointed out by commenters,
with the “quadriplegics” category of the
NPRM, and is substituting a more. .
functional criterion. An attendant may
be required for 2 person with a mobility
impairment so severe that the person-is
unable to assist in his or her own
evacuation. The rationale for this
functional criterion is that if a person
can assist in his or her evacuation, the
need for the assistance of others is
reduced. §

For example, if an individual cannot
move his arms or legs independently at
all, that individual is unlikely to be able
to assist in his or her own evacuation.
The individual would need someone
‘else to help'if he or she is to make any

progress toward an exit during an
evacuation. On the other hand, a
paraplegic may-often be able to use his
or her arms and hands to assistinan
evacuation by crawhng or pulling him or
herself along by grasping seat backs, -
Again, the key is the individual's
functional ability, nota diagnostic
category. i

The fourth criterion derives from the
Department's 1987 Southwest Airlines
enforcement case, and concerns a

person who has both severe hearing and

vision impairments. If such-an individual
can establish some means of o
communication with carrier personnel,
suificient to permit the passenger to
receive the carrier’s safety briefing, the
carrier could not require an attendant,
Otherwise, the carrier could require an
attendant, This criterion is also intended
to be a functional criterion relating te an
individual's particular abilities, and the
Department intends the provision to be -
implemented ina manner consistent
with the Southwest Airlines decision.
Burdensome administrative
requirements making it difficult for the
passenger to establish that he or she can
communicate or otherwise making
independent travel difficult are not
consistent with this portion of the rule. '

These criteria encompass the
situations in which, based on

*-discussions in the regulatory

negotiation, comments; and the.
DPepartment’s experience, it is fair to
expect that a genuine safety rationale
for requiring an attendant could exist,
More inclusive criteria would go beyond
safety into the realm of carrier

" convenience and concerns about

providing personal services, which are
not sufficient rationales for imposing
requirements on handicapped
passengers under the ACAA.

The Department agrees with

" commenters. that the “first person™

mechanism, developed by the parties
during the regulatory negotiation, is
probably unworkable. In its place, as a
means of accommodating hoth the
safety discretion concerns of carriers
and the concerns of disability group -
commenters about arbitrariness and
cost burdens of attendant requirements,

the Department is adopting a suggestion .
~ made in a number of comments.

Under this provision, if the carrier
determines that safety regnires a person
arguably meeting one of the last three
criteria to have an attendant, then the
person will have to travel with an
attendant, even if his or her self-
assessment is that he or she can travel -

_ihdependently In this case, however,

the carrier will bear the cost of the
attendant's transportation.

The carrier could do 9 in 2 number of
ways. The carrier could provide. a free
ticket to an attendant of the
kandicapped passenger’s choice. The
carrier conld designate an off-duty
employee who happened to be traveling
on the same flight to act as the
attendant. E:ther the carrier or the
handicapped passenger could seek a
volunteer from among other passengers
on the flight (a search which would
probably be facilitated by the incentive
of free passage). It should be.

" emphasized that the only purpose of the

attendant in these eircumstances is to
assist the bandicapped person in an
emergency evacuation. Personal service
duties {e.g., with respect to eating or
going to the lavatory) are not expected.
This approach has several
advantages, It gives the carrier the
“decisional discretion™ to require an -
attendant when it really believes an
attendant is required for safety
purposes. The handicapped person's
self-assessment cannot override the

.carrier’s safety judgment in this regard.

Because it requires the carrier to stand
behind its safety judgment with a
financial commitment, it reduces the
likelihood of arbitrary decisicns by
carriers to require attendants. While the

" handicapped person may have to accept

traveling with an attendant, the extra
monetary burden on the passenger is
]argely removed. The possibility that.the -
carrier will respond to a situation by
designating an off-duty employee or
another passenger as the atiendant {or
by determining that the passenger,
indeed, can travel independently}
minimizes the Hkelihood that
handicapped persons would use this

- provision a3 a “free rider” opportunity

for friends or relatives. Because
disabled persons who genuinely need
attendants tend to travel with them
anyway [there is no reason to doubt the
representations of disability groups on
this point, and it is consistent with the
experience of DOT staff}, the overall
cost to carriers is not likely to be great.
Two administrative provisions have
been added to help this provision work
in the situation of a sold-out flight.
When the carrier determines thatan
attendant is needed, the attendant will
be deemed to have checked inat the
handicapped person’s original check-in
time. For exemple, on a sold-out flight, a

. handicapped person with a confirmed

reservation checks in at the gate an hour
befare the scheduled departure time.
Forty minutes later, after discussion

with the handicapped person and the
complaints resolution official, carrier )
personnel determine that the passenger
must have an attendant. No one with a
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confirmed reservation volunteers, but a
standby passenger or an off-duty carrier
employee is found to act in this

.capacity. For purposes of determining

who gets bumped from the flight, the

attendant is regarded as having checked
in an hourbefore departure. The
attendant and the handicapped person

‘would both have priority over other

_ passengers who arrived less thanan™

hour before the scheduled departire _

‘time. For example, a passenger who -

arrived 30 minutes before s¢heduled
departure time would be buniped before

* the handicapped person or the

attendant, even though the passenger -

had checked in before the attendant was
actually selected.

. On the gther hand, if the handlcapped
person arrived 15 minutes before
scheduled departure time; and the
carrier determined that an attendant
was riecessary. the handicapped person
and the attendant would not have
bumping priority over passengers who
had arrived earlier. If'there were not
room for both, and the handicapped
petson consequently could not travel,

" the handicapped person would be
eligible for DBC, just as if he or she had

“beent a victim of overbooking. This is .
beiause the handicapped person had a
_confirmed reservatian and, bat for the -

~ carrier’s decision and the inability of the

" cairier o find someone already on the-

‘aircraffto:act as an attendant, would

. hawe, flown on the ﬂlght :

Sectmn 382.37—~Seat Asszgnmeﬂts

APRM—The NPRM pr0v1ded that
carriers could not exclude any person
from an exit row or other seat location,
or requiré any peréon to use a parhcular
seat, on the basis of handicap, except in
order:to comply with an FAA safety
regulation. FAA subsequent]y publlshed
- ‘a separate NPRM proposing to Tequire
- carriers to seat in exit rows only those
‘persons who could perform a series of
functions in an emergency evacuation.
‘The:FAA NPRM would have the effect
of excluding many handlcapped

passengers ‘From exit rows.

Commenis—RAA suggested deletmg
this section. ATA would replace the

‘NPRM provision with language grantmg '

carriers discretion torestrict the
assignment of any seat if, in the carrier’s
reasonable expectation, a passenger
may impede or interfere with an
emergency evacuation or with the
crew's performance of duties in an
emergency. ATA says that this. -
formuylation better accommodates the
fact that FAA standards are minimum
standards which carriers are
-encouraged to exceed, in the interest of
achieving the highest possible degree of
safety. Moreover, ATA says, the NPRM

does not take proper atcount of the role

"of FAA orders, advisory circulars etc.

concerning safety, since it focuses on
whatan FAA regulation says. ATA
makes specific reference to a 1977 FAA
Adwsory Circular suggesting that
carriers seat non-ambulatory persoris’
near floor level, non-overwing exits,
PVA argued that in the absence of an

~‘FAA safety regulation; carriers should

be prohibited from imposing seating *

‘restrictions on the:basis of handlcap

PVA said, however, that any carrier .
procedures adOpted to implemerit an

FAA regulation in this area must

themselves conform with the. general

nondiscrimination requu-ements ‘of part

382. PVA disagrees with ATA’s
assertions that carriers’ general
discretion to exceed minimum FAA
requirements authorizes carriers to take
action contrary to a Federal statute’ like
the ACAA.

The NFB comnmented extenswely on
this section. NFB strongly advocates the
position that there is no valid or
persuasive evidence that blind persons

o present a safety problem as passengers
. in air transportation. Genuine safety

1ust1ﬁcatmns for different treatment of
blind passengers (e.g., airline policies
barring blind passengers from exit rows)
do not exist, in NFB's view. NFB warns
against making blind passengers the

victim of a discriminatory “safety: hoax. "’

-ahd expresses concern that safety

-reasons advanced for restricting exit

row seating are pretexts for

" discrimination and prejudice.

Indeed, NFB contends, there are far
more serious cabin safety problems
which FAA and the industry have thus
far failed to address. The NFB comment
discusses several matters raised at a
recent cabin safety conference which] in
NFPB's view, were far more deserving of

- ‘regulatory attention by FAA than exit ;

row seating. NFB points to FAA's .
acceptance. under current FAA rules, of
some carrier policies which do not bar
blind passengers from exit rows as
evidence that FAA has not, until
recently, believed that exit row seatmg
is a significant safety issue. - .

- NFB urges that this segtion of the tule.

prohibit discrimination. in seat

assignments and require carriers to
apply the same standards and
restrictions concerning exit row seating
to handicapped and nonhandlcapped
persons alike.

The American Council of the Blmd

‘(ACBJ said that any restrictions on exit
row seating should be based on

empirical evidence. Other disability

community comments generally favored -

a prohibition on seating restrictions,
though one comment suggestad that

" restrictions could apply to the seat next-

to the exit {but not the wheole exit row).

-Carrier-comments favored provnsmns

that would either preserve carrier
discretion in seating matters or
expressly authorize seating restrictions
for handicapped persons where-
restricted seating would-contribute to

‘speeding an evacualion. Carrter labor
* ‘organizations generally agreed with |
- “gatfier comments on this issue.

DOTEesponse——Many comments on’

"this section of the NPRM, mcludmg a
‘substantial portion of NFB'S comments,
‘concerned the substance of what

restrictions; if any, on exit row seating
should be imposed by an FAA safety
rule. These comments are not on point
for this NPRM. Rather, they relate to the
FAA rulemaking concermng exit row
seating.

Asa general matter, ATA is corréct in
pointing out that cartiers have discretion
to exceed requirements of FAA safety
rules. This discretion cannot be taken to
override the mandate of a Federal
statute, however. As discussed above,
the ACAA prohibits discrimination -

.against qualified handicapped

individuals on the basis of handicap,
mcludmg the imposition on handicapped
passengers of restrictions not imposed
on other passengers, except for safety
reasons found necessary by the FAA.
Where the exercise of discretion by a
carrier imposes restrictions on- ' .
handicapped passengers not imposed on
other passengers, and the restriction has
niot been found necessary by the FAA,
the carrier’s discretion is constrained.
For example, some carriers have
followed policies of requiring persons

using service animals to sit in bulkhead

rows. Absent-the ACAA, this exercise of
discretion, which is not inconsistent
with FAA safety requirements, is legally

. permissible. But imposing this seating
-restriction on handicapped persons who
-use service animals in-the.absence of an

FAA safety requirement for seating
service.dog users in bulkhead seats, is
prohibited under the ACAA and. thxs
rule. . -

: Likewise, an FAA Adv1sory Clrcular

.suggesting that it may be useful to sit

non-ambulatory persons in a location
that would place them at the end of an
exit queue is advice or suggestion. It is
not a legal requirement. It'is not a
finding by the FAA that this seating
pattern is necessary for safety. FAA's
administration of its safety rules (14
CFR § 121.586) has not required this
suggestion to be adopted So while,

‘under the ACAA, it is perfectly

appropriate for a carrier to recommend
seating locations to non-ambalatory -
persons, it is not correct to say that



Federal Register f Vol. 55, No. 44 [ Tuesday, March: 6, 1990./ Rules and Regulations

8033

carriers have dlscrenun to require these
passengers to sit in these locations. .
Under the ACAA, carriers are not - ..
intended to have this discretion, and-th_is
regulation will not grant discretion
which the statute intends to be withheld.
At the same time, the Department -
would not, consistent with the ACAA,
purport to limit through this rule the -
discretion of the FAA to issue a specific
safety regulatory requirement such as it
has proposed in the exit row seating
area, Consequently, were are not
- adopting comments which urged a
regulatory ban on exit row seatmg
restrictions.
We agree with PVA and NFB that i in
lmplementmg any FAA rule in this area,
- carriers are obligated todo se'ina .~
nondiscriminatory manner, The
Department does not believe that any
special language to this effect is needed
in this section, however; the gerieral
nondiscrimination requirements of
section 382.7 should be safficient.’

'The Department is adding two
provisions to this section. The first isa
. response to a comment concerning the
denial of transportation, consistent with
§ 382.31, of a person whose involuntary
active behavior would endanger flight
safety. If such an individual could be
transported safely in a particular seat
location on a particular flight, the carrier
would be required to offer such a seat’
location for the person‘as. an alternatlve
to denying transportation, -

* It should be emphasized that this
provision applies only with respect to a
passenger’s involuntary active behavior
" (e.g.. the loud exclamations of someone -
with Tourette's syndrome): This -
provision is not intended to allow

carriers to isolate a handicapped person .

because the person mightiook or seem.
strange to other passengers.

- The second responds to comments -
concerning:service animals (see:
discussion of § 382.53). If a service. - -
animal cannot be accommodated at the -
seat originally assigned to its user {e.g.,
because it blocks an aisle), the carrier
may move the animal and its user.to .

another seat at which it may be properly .

accommodated.

Section 382.39—Provision of Serwces .
ond Equipment. o

NPRM—This provxslon would reqmre
carriers to assist handicapped persons - -

in enplaning and deplaning, making. -,
connections, etc. However, where the .
physical limitations of 19-seat or smaller
aircraft precluded the use of existing. -
boarding devices, carrier personne}
would not have te band-¢arry-a .
handicapped person onto an aarcraft
Carriers would have to provide -
assxstance (mcludmg help with the use

of an on—board wheelchair) in getting -

" handicapped persons to lavatories, but
would not have to assist handicapped .

persons in a bathroom or otherwise with
elimination functions. Carrier personnel
would have to assist handicapped
persons with preparation for eating but
not with eating itself. Assistance would
be required for retrieving carry-on items.
Carrier personnel would not be reguired
to provide medical services for ‘
handicapped persons.

1. Enplaning and Deplaning of - :
Handicapped Passengers
Comments—PVA argued that the
ACAA requires access to air travel, and
that carriers have the obligation to make
sure that handicapped passengers are
able to get onto aircraft, by whatever
means are available and necessary. It is
undesirable to carry passengers on’
board by hand, but if no other method is
available, then it must be done, even on

‘the smallest of aircraft. If a carrier

refuses to do so, then the passenger
should receive demed boardmg
compensation.

ATA believes that it is never proper to

require carrier personnel fo carry .
passengers on board. The danger of
injury to personnel is too great, and such
a requirement would jnvolve the :
provision of extensive affirmative.
assistance which is beyond the scope of
the ACAA. If carrying passengers
aboard is the only way to enplane them,

" then they won't get to travel, Airports

should be required to provide lifts for
carriers to use, in order to facilitate

_enplaning handicapped passerigers.

RAA emphasizes the point that itis - -
often very difficult to enplane :
handicapped persons on small aircraft
and that requiring hand-carrymg would-
involve serious risk of injury to carrier-

~ personnel and passengers alike.

Disability group comments - .
emphasized that the exceptionto - . -
boarding assistance requirements for -
small aircraft would close many flights
to handicapped passengers. Some of.
these commenters suggested that lifts
should be required for all flights not
served by a level-entry boarding ramp.
ATBCB suggested that lifis should be

required even for small aizeraft within .-

three years. Carrier commenters - -
opposed requirements for earrying . .. -
handicapped persons-en board and -
conseéquently supported the smeall-

‘aircraft exception, Carrier labor

organizations also. opposed any-
requirsments for carrying of passengers,
for the same reasons stated by carriers. -
Carrier comients also expressed -
concerns.about the potential costs of -
lifts, although comments did not
quantify these costs.

DOTResponse—The Department
agrees with commenters that hand- -
carrying a handicapped passenger onto .
or off of a plane is the least desirable. ..
method of enplaning-and deplaning that

_passenger. This is true because of

concerns about injuries to carrier -
personnel ag well as concerns about the
dignity and safety of the passenger. For
this reason, the Department has made -
several changes and clamficatwns to
this section,

The basic requiremient remains intact:
carriers must provide assistance to'
handicapped passengers in enplaning
and deplaning, This assistance includes
the services of personnel and the use of -
ground wheelchairs, boarding
wheelchairs, on-board chairs (where
provided in accordance with the rule);
and ramps or mechanical lifts. The
Department has added ianguage,
adapted from 49 CFR § 27.71, requiring -~
that level-entry boarding platforms or
accessxble passenger lounges be used
for this purpose when these devices are
available. Otherwise, carriers shall use
ramps, lifts, or other devices for
enplaning or deplaning handlcapped o
pérsons who need this kind of - I
assistance. The rule requires that
devices not normally used for freight be
used for boarding assistance, for

Teasons-pertaining to the dignity of -

passengers, However, if a passenger
would prefer to use a lift—even one
normally used for freight—in preference
to a boarding chair, the carrier may
honor the passenger’s preference
without conflict with this rule, ~

This provision does not mean,
necessarily, that each dirline must own ‘
its own lift at each airport. Alrport '
operations have an existing
responsibility under 49 CFR .
27.71{a)(ii)(v) to ensure that such - _
devices are available. Carriers may also
jointly own or lease such devices ata .~
given airport, or borrow devices from
one another. 'I'hese means should enable .
carriers to mitigate the costs of ’

‘providing boarding assistance.

Carriers are required to use these. .
devices where level entry boarding ,
platforms are not available for a flight
(i.e., a carrier cannot decline to use.an .,
ava:lable Lift). The requirement to use
such devices carries with it the. N
obligation to maintain them in proper -
working order.

In small aircraft (less than 30 seafs]
the Department will exemptfrom
boarding assistance reqmrements
situations in which existing lifts, - :
boarding chairs or other devices:are .., -
unfeasible, leaving hand-carrying as-the .
only means. for boarding a passenger . -
(The 30-seat aircraft cutoff for this -
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exception is based on discussions during

. the regulatory negotiation which -

indicated that small aircraft often- have
in-door stairs that car accommodate
safely only one _person at a time.

_Information coming to the Department
_‘after the regulatory negotlatlon s

suggested such stairs ; are cormon in:

_ less than'30, as well as.in 19-seat or less,

aircraft.) This provision was included on .

. ‘the basis of the’ concerns about potennal

. injuries to passengers and crew alike. .

N ‘connection with this rule, the . o
'Department is seekmg further - .7 .
" information on the development of ltfts -

In the ANPRM beingissued in,

for small aircraft. While one Canadian. .
manufacturer has developed a lift, and -
other development work is under way, it

" is not clear at this time when a working

1ift will be commercially available that

-will fully achieve the objective of being
“able to help handicapped persons -~ -

enplane in all or most small commuter’

‘aircraft, The Department is hopeful that,
-through the ANPRM, that we will obtam

information concerning the feasibility,”

- cost, and time of availability of these’ l_

-devices, so that we can determirie

- . whether and when to mandate’ the1r use
© Also, the: ANPRM,’ 'seeks’ comment on

- substitute service for | pérsons who =

" ‘cafinot use a small maccessxble alrcraft
* - in this situation. | )

“"The: Department emphaslzes that

‘enplaning or deplaning assistance is not

* extraordinary or extensive special

.assistarice; it is a key; regular part of :

: -everyday operations. Thefe is little point
- ini pretending that the Air Carrier Access

‘Act has meaning if carriers can refuse to -

- take steps essential to enabling -

. -potential injuries to their personnel can

-:carrier-has violated this regulation .
T dexcept:with respact to'the sinall: alrcraft
: - “exgeption discussed-above)."

handicapped passengers to get onto
azrplanes. Carriers’ concerns about:

be directly addressed by the'carriers’

‘agsuring that lifts or similar dev:ces are
.~ ,always available and uséd in the
+ = nbsence of level entry boardmg
il platforms. IR

= If @ carrier fatls or: refusee o provxde
bcarding agsistance.at an airport, the

. would:be subject-to enforcernent actzon-
- DBG'would not apply; ‘however, since

*that'is-not intended as an enforcement

- toolunder the final regulatmn. .

S Assistance within the ‘cabin’

© requirement for carrier- petsonnel tc

Commen.ts—-—ATA opposed any

" assist handicapped persors with moving

_.."to the-bathroom, or with the; useof an: -
- on-board chair. This would expose fhght

. -attendants-to the risk of injury ¢ and
. would inferfere. with other flight -

L .attendant duhes. and wou!d force- ﬂ1ght

4

~devices in the narrow spaces mvolved
and are best situated (compared, for
-example, to other passengers) to avoid
.conflicts with other people and devices -
-using the aisles as'they do so. In the
. amultxple—arsle environment of widebody
- -aircraft in which dccessible lavatories, -
' -and hence on-board chairs, are requrred—,
flight attendant crews -are larger than in -
* other aircraft and conflicts with other -
* flight atteridant functions {¢:g:, meal and
o -beverage semce) are less ltkely to -
L oCCUr

;’_chau‘s does not-convert-the -
~crewmembersintp porsonal attendants .
- for disabled persons. Camers ere
: obligatedto provide certain’ .

 -part362; the-carrier inevitably - -
- ‘implements these obligations by e
- directing-the employees.in-a position: to
- 'carry them out-to do so. The likelithood. .

- ‘of injury from pushing a person in‘anon- -
. boatrd:chair does npt seem markedly’ _
... .greatéer-than that resulting from pushmg
* -a meal or beverage cart. Carriers’. . -
concern abont the former might be more:
o persuasivevlf they dld not requlre the

attendants to play the mapproprxate role
of personal attendant for the passenger.

" RAA and carrier lahor organizations
‘again were i basic agreement with the :

. .ATA position. RAA was: ‘particularly
.concerned about the operation of-

boarding chairs in small aircraft. One -
labor organization suggested thata

- crewmember should be'able to opt out; .

- of lifting or carrying a handicapped. -
‘person if he or she believed that domg

'so would result in injury.... . ~

"PVA generally. mdlcates a contrary

' posmcn. but did not.address this pomt - :
' specifically.-Other disability groups did :

specify that carriers should provide
assistance in transfers between aircraft

‘seats ‘and boarding or on-board chairs,

DOT Response~-RAA's concerns
about the use of on-board chairs'in’

*small aircraft are moot, since the rule

. will require on-board chairs only in

- aircraft with accessible lavatories, _

. which.small commuter aircraft typlcally. .

do not have.
An on-board chalr is not a-devicein

- which a handicapped individual can be -

independently mobile; because of size.

- limitations (i.e., to fit down the aisle},

- the user cannot roll the.chair onhisor .
> Her‘own. Sbmeone must push: Camers !
" “already‘réquire flight attendants to psh’ -

" large, heavy beverage and-meal carts. up

" and down the aisles: thht attendants
;-therefore have experiencedin-

maneuvering substantial wheeled " -

Useof. crewmembers to push on—board

- -aceommadations under the AC

-latter, « Sl
 The: reqmrement or movable ersle

: armrests should: mxtrgate, in new. atrcraft

“~and in existing aircraftin whxchr seats:.

: mtuat:on,s {e.g.-an'existing aircraft-with -

. with passenger-wishes. For’ example.
. duting some periods of. afhght a-

carrymg such an individual: Th .
T 'Department does Hat thmk it necessary i
- to'wtite a provision into- this sectmn of .
. the'rule to cover:.such unusual - :

5 Other Issues‘”'"" aornorwnt

are replaced wrth newly manufactured

seats, the concern relating to assistance "
with transfers. A lateral transfer is .
clearly much easier to accomplish than ‘.
a transfer which involves someone . -
being lifted over.a fixed armrest. Since, .
with a few exceptlcns. accessible . - -

. lavataries, and on-board chairs.will be -
_found on'new alrcraft -which also wall
. have movable armrests; flight - )

attendants will.have to deal Wlth foew

- .situations in which assmtance in thié use :

. of an on-board chair invelves liftinga -
passenger over a fixediarmrests L
» Carriers'could address even these

an ‘accessible lavatory) by retrofitting a’
number of seats with-movable armrests.
While the regulation doés riot reguire

this to be done, doing so would reduce
cencerns about potenttal lifting injuries.
For transfers invelved in enplanmg and
deplaning, ground personnel can come
on board to assist crewmembers w1th

~transfers, where this is necessary.

The requirement to provide asststance_'
with use of the on-board wheelchair.is
not necessarily intended to involve
instant comphance by flight: attendants

. ;passenger’s seat may be: bracketed by
_ both a beverage cart and a meal cart
" ‘the aisle, preventing the passage;of an

‘-:‘ . ‘on:board chair. The crew-would-not be -
: requlred to stop food and beverage :

service operations and displace one or
both of the carts to employ the on-board
~_chair. However, when the obstacles
were gone, the assistance w:th the chmr _
would be provided. . _

- There may be occasional extreme
sxtuatlons in which it is phys:cally
impossible for particular.carrier’ .

- personnel, without obvious, inarguable
.risk-of injury,'to provide assistancetoa.

~particular pagsenger with the'use of an- .

on-board chair. For example, it may be
.physically, impossible for a pair of 100

. pound female:flight altendantsito. assnst :

2.350-pound-wheelchair-user in g - E
tx:ansfer into or.out efen. on—beard:dxatr.;' .

situations..However, the Department
-would apply-a rule af reascnableness in ..
responding to any complaint resultmg
-from such a: altuahon : :

,Comments#—PVA‘scppcrted the g )
ncorporation.of standards for beardmg o

~chairs in:the regulation,.and the ATBCB
_supplied.draft standards for this,; - ¥

--purpose, RAA said that handmapped )
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persons: should not be permitted to
crawl-aboard aircraft. Several disability
groups said that handicapped persons -
should not be left stranded in
wheelchairs not permitting mdependent
mobility for unreasonable periods of
time. When a deaf/blmd person is
travelmg, one commenter suggested, the
carrier should: provide a flight attendant

. trained in fingerspelling if advance

" notice is provrded Ancther commenter

. suggested requiring male flight", .
attendants on a fhght where liftinga _
hardicapped person is required. One
commenter suggested that services .
should be provided to developmentally
disabled passéngers on the model of
services providedto young children. -

traveling alone..Another recommended -

clip-on trays for meals. .

- DOT Response—DOT will defer the
suggestion of the draft ATBCB - - -
standards for boarding chairs to the =
SNPRM for further comment. We are not
sure, ‘at this time, whether the proposed
standards are workable. It is possible; -
for example, that current boarding
chairs would not meet these standards |
and that manufacturers would haveto
- modify existing designs. Information -

from manufacturers would be useful on .

* this point, -
The Department. will not require :, -

carriers to permit handmapped persons

, to crawl abioard aircraft, which, dlgmty'
issues aside; is potenhally dangerous. -
The Department does believe that .~
carriers-should not strand handicapped
passengers in wheelchairs in which the
passengers are not independently
mobile (e.g., by poffing a person who
uses an electric wheelchair into a

marnual ground chair for long periods in -

the terminal in between flights}, This
can have adverse health consequences .
for some passengers. as well as creating
inconvenience. The rule will proh1b1t
leaving a handlcapped person in this.

' predroament for more than 30 minutes:
After that time, the carrier would have -

“toprovide the | Person’s own wheelohalr. :

. another wheelchair in which the .
individual could be indépendently. -
mobile, or, on request, a person to assist
with mobility (e:g., if the persom asks to-
have the ground wheelchair pushed to a -
concession stand, the carrier would fmd

_ someone to push). - g

. The Department is' not adoptmg the :
other comments requesting specﬂlc
accommodations, These are very

. detailed siggestions,’ ‘which ; appear to

L apply only to very small subisets ‘of tho '

" handicapped-passenger populatlon, or':
which could be burdensere or
inappropriate to require.

" barthém from closets.

Section 382.41—~Sto wage af Persono]
Egoipment -

- NPRM—In-cabin stowage of
wheelchairs and other. equlpment would
be governied by FAA rules concerning -
carry-on baggage. This general rule- ..
applies to such items as respirators and .

" canes ag well ag other assistive.devices.

Wheelchairs or components could be -
stored under seats.or in overhead

* compartments, assuming they fitin
" those spaces consistent with FAA. carry-

on baggage rules, Carriers would have
to allow stowage of at least one folding
wheelchair in the cabin, if there was an

. area {e.g., a coat closet) that would

accommodate it. In a smaller aircraft,
there would need to be a dedicated - -

. storage area in the baggage .

compartment for such a wheelchair if - .
there were no in-cabin storage: space. _‘
available. : :
Wheelchairs and other moblhty aids-
would be stowed in the baggage -
compartment with prigrity over other
cargo and baggage, except baggage
brought by passengers who made their
reservation before the disabled person
did so. Wheelchairs carried as checked
baggage would have to be retiurned as
close as possible-to the gate, and would

- be among the first items refoved from

the baggage compartment.”.

' Carriers would-have to accept electno '

wheelchairs as baggage, except- where - -
baggage compartment size-or "= - -
airworthiness/operational-conditions- . -
prevented doing so. Carrier's would also
have to transport batteries containing’
hazardous materials, and would have to
provide and package such batteries in -
appropriate hazardous materials® -
packaging. Handicapped persons would
have the oppottunity to prowde wntten

instructions for or assistin the-

disassembly and reassembly of theu-
eqmpment :

1. In‘cabin wheelchair storage L

- Comments—Stowing a wheelchalr in

‘the cabin, such as.in.a coat cloget,’ is -
. unnecessary because airlings-have -
‘procedures for the checking and qmck

return of such equipmént, ATA -
comments. ATA adds that carriers: have
a good recerd concerning loss of or -
damage to wheelchairs. If wheelcharrs

' were given prlorlty for coat clogets,
‘other passengers’ garment bags would

be displaced, and would have'tc be'

- stored elsewhere in the cabin; checked; -

or even sefit on z later flight; with

© attendant problems of mconvemenoe,
possible loss or damage, delay and extra: &
cost. ATA would permit wheelchairs ¢ or -
" conipornients 1o be stored only-in i

overhiead bins or under seats, and would

'PVA believés th'at',ié.mce.wheelchairé,
are more important for disabled
passengers than garment bags are for :

‘other travelers, in-cabin stowage space

should be provided for wheelchairs on a
priority’ bams, even at’ the cost of = '

- inconvenierice to other passengers For

example, if a closet has room fortwo. " -
wheelchairs, the tule should require ‘the
carrier to store two cliairs there, even if
this drsplaoes ‘all other bags from the
space. It is desirablé to stow ~
wheelchairs-inthe cabin, PVA explains,
to forestall the possibility of loss or
damage 1o checked equipment and to
permit easier retrieval at the aircraft
door, which will facﬂltate mobility in
the terminal.  ~

Other d1sab111ty group oommenters

" said that carriers should be exempt from
stowing wheelohau's only if the physical

space to do'so did not exist. Even,
aircraft-with, fewer than 30 seats. should

. have a wheelchair storage space, some

of these commenters said. Some
carriers, on the other hand, said that in-
cabin stowage was not feasible on small
aircraft. :

Dor Respozzse—-There appears to be
a general perception ainong airline
passengers that for reasons of
convenience, speed, and-concern
(whether or not well justified) about loss .
or damage. itis preferable to carry on as
much as possible of one’s effects and
check as little as possible. This*
behavioral pattern by passengers is one-

. of the most significant reasons for recent
FAA rvlemaking action to limit-more
. strictly carry-on baggage-in.the interest

of cabin safety. It is a pattern that.
appears to characterize handicapped- 3
passengers as well as the. general'

. passenger population; Indeed, given that

the consequences of loss of or damage
to a wheelchdir are greater to its user
than the consequences to other
passengers of the loss'of or damage to a
garment bag, and that there is-a-real
benefit to being able to use gne's'own -

- -wheelchair as soon as possible-afterd”
flight conchides; hahdicapped -
" passengers: probably have better reason -

than most for wanting in-cabin storage
For this reason; the Depaﬂment is .
retaining a requrrernent that in aircraft
whiére there is ari in-cabin storage area
that will physically accommodatea -
folding wheelchair, the carrier must.

- designate & priority stowage area for at
least one folding wheelchair. At the-
- same tirme, the Department ‘believes that‘
. ‘ATA has a reasonable point in saylng

that it-will create substannal
inconvenience for other passéngers ; and

* administrative problems if garment bags

and other itéms already in'the closet
have to be remdved and checked
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beeause of the subsequent amval ofa
wheelchair.

‘Consequently, the ptmnty for stowage
of a folding wheelchair will work as -
follows. When a-hapdicapped persen
fakes advantage of a carrier offer of an
opportinify to preboard, that passenger
may stow his or her wheelchair in the
priarity staorage area, with priority over
the ifems of other passengers who hoard
at the same airpert. This means that, if
bags of passengers who have gotten on
the flight at a previous stop so fill the
area that there isn’t room for the
wheelchair, the wheelchair would have
to be checked. iems that have been
carried on by passengers who boarded
the aircraft at a previous airport do not-
have ta be checked to accommodate the
wheelchair {thaugh we would urge
carriers and passengers to cuopera'te in
moving such items to-overhead or under-
seat storage if this wou}& make room: for
a wheelchair). .

‘On the other hand, once the
preboarded handicapped person has
stowed the wheelchair in the closet or
other area, otfrer passengers who da not
find sufficient room in that area for their
items must stow fhemr in an overhead
compartment or umder a seat, or give
‘them to the airline to be checked. if the
handicapped person does nef preboard,
he takes his chances, with all ether -
‘passengers enplaning at the afrport, of
finding in-cabin storage spaee for his
wheelchairor other items. .

2. Stowage of Wheelchairs'and Batteries

Comments»——ATA had three general
comments coneerning stowage of -
wheéelchairs. First, like surfboards, guns,
bicycles, and fishing tackle, especially
electric wheelchairs are an item
requiring special Packaging and
handling, for which carriers ought to he
able to charge a reasenable fee. Second,
the reservation priority system for
determining whether a wheelchair gets
into the baggage compartment was.
unwarkable. [RAA concurs with this
point.} Third, with respect to spillage
batteries, which are subject to DOT
hazardous materials. rules, carriers
should be able to use their own DOT-
approved packages and need not use’
packages (even if approved by DOT),
that they do not normally use. ATA also
says that a carrier which as'd normal -
matter accepts no. hazardous materials
of any kind should nothave to carry
hazardous wheelchair batteries.

PVA generally concurs with the
NPRM pravison. Withrespectto = - .
carriage of wheelchairs, PVA would
elimirate the provision: that allows
carriers. to decline to do so on the basis
of “operational’” considerations. PVA
agrees with ATA and RAA thaf the

reservation priority system for
wheelchairs on small aircraft is ,
unworkable. PVA’s solution would be to
give an absolute priority to'wheelchairs.
since they are essential personal -

equipment for their users, Other baggage .

would be “bumped” from the plane, i
necessary. Al carrfers should transport
wheelchair batteries, even if they do not
otherwise transport hazardaus

-materials. As an alternative, a carrier

that did pot transport hazardous
materialy could provide “Toaner”

_batteries (presumably at the destination

point} andfor provide an equatly
effective way of gemng the battery toits
destination,’

Southwest Airlines, whlch does not
accept any hazardous materials,
strongly contended that it should not be
required to earry- wheelchair batteries.
Doing 8o, it said, would result in very
expensive ($825,000 the first yeary .
$425.000 in subsequent years} training
requirements for its ground personmel

" under DOT hazardous materials rules.
" Southwest said that this expense would:

be unduly burdensome in light of the’
fact that it expects to carry only about

"" 48 persons nsing electric wheelchairs in

a year. Other carrier commenters
abjected to the cost of providing battery
packages, or suggested that passengers
should bring their own. One disability
group seconded PVA's suggestion for
“leaner” batteries.

DOT Respense—Contrary ta ATA’s
view, we do not betieve that it is ,
reasonable or appropriate to analogize a
passenger's wheelchair—a piece of
essential personal equipment without
which the person has no independent
mobility and cannot obtain access to
other necessary items like food, lodging,
and remmunerative work—te optional
recreationat accessories like surfboard,
guns, fishing tackle, or bikes. The two
sets of items are not similarly sitvated.
The first is virtually an extension of
one’s person. The second consists of
nice-te-have, not need-to- have. things
you use for fun. ‘

In & regulation implementing a statute
reguiring nondiscriminatory access to
air transpartation, it is appropriate to
treat different sets of itemg differently,
when doing so is necessary to ensure
that the purpose of the statute is

- achieved, Fhis is such a situation

Egsential personal equipment must 8o
along with the person, its- handlmg
ingluded in the price of the person’s.
ticket. Extra charges would notbe
consistent with the nondiscrimination
purpose of the ACAA. In this context, it
appears, based on information in PVA’s
comment, uncontroverted by ether

- cemmenters, that battgry packages are -

quite mexpenswe

In responsé ta the unanimaous:
comment on the tdsue, we afe dropping

" the “reservation priority” system for

wheelchairs ini checked baggage. Rather,
to stmplify the rule and to ensure.that
handicapped bersons. and their essential
personal equipment are not denied ‘
transportation, the final rule makes the
priority for wheelchairs and othier
assistive devices absolute. That'is, the
carrier must make room for the
wheelchair or assistive device even if it

.means bumprmg cargo or other
. passengers’ luggage.

The Department is aware that this
provmon may, on occasion, )
inconvenience other passengers. We
regret this inconvenience. ftis 7
necessary, however, to balance the
inconvenience of passengers whose |
luggage arrives late with the fact that
without his or her wheelchair, the
disabled passenger is unable tobe
independently mobile at the destination.
In the Department’s view, given the
intent of the ACAA, the absalute’
necessity for.a-disabled passenger of
bringing a wheelchair on a trip, if the
trip is to take place a! all, outweighs the
inconvenience of & passenger whe can
make the trip without his or her luggage,
but will be inconvenienced by its late
arrival. (In situations where regular. .
luggage must be bumped, this provision
is not intended io give the handicapped -
person’s regular luggage priority over
other passengers’ regular luggage.)

The rule requires that, where baggage
has to be bumped for this reason, that
the carrier make its best efforts o have
the bumped baggage.to the destination
of the flight f{either the various . .
passengers’ final destinations or the
next hyb where the baggage can be .
loaded on a flight for carrtage to the
final destination}-within four hiours of

7 _the scheduled arrival time of the fligit

firom which the baggage was bumped.
As its phrasing indicates, this is not-an
absolufe reguirement: the requirement is
for good faith efforts.

The Department makes tweo
suggestions for ways in which carriers
can reduce potential inconvenience to.
other passengers and meet this best
efforts requirement. First, section.
382.33({b)(5) permits carriers to require: -
up to 48 hours advance notice for - -
transportatton of an electric wheetchair
on a flight scheduled to be made on an
aircraft with fewar than 60 seats. This
means that carriers will have the
opportunity to kaow, two days ahead ei
time, that a large piece of equipment is'
going to be presented for transportation:
on a small aireraft at a given station. .
This is'the situation most likely to -

‘produce bumping of baggage. .-
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The carrier could then take steps (e.g.,
contacting other passengers with
confirmed reservations to make
alternate arrangements, making
alternative arrangements for the
transportation of other cargo or baggage,
substltutmg equmment] o minimize
inconvenience. A carrier eould also offer
incentives to other passengers to
voluntarily have their luggage delayed,
where baggage bumpmg proved to.be
necessary, much as is now done to
obtain voluntsers for bumping in
overbooking situations.

With respect to carriage of hazardous
materials batteries, the Department
believes that comments (e.g., that of
Southwest Airlines} overestimated the
cost of training that would be invelved -
in handling the batteries, According to
FAA and RSPA staff who implement .
hazardous matérials rules, only those
persannel who would have to handle the
batteries {not all ground personnel)
would have to receive training, and the .

“training would have to cover only the -
types of batteries used to power
wheelchairs or other assistive devices.

. All carriers are required to transport

handicapped passengers, without _

" -discrimination. If, by. refusing to carry

hazardous’ matenals, the carrier makes -

* it impracticable for users of electric

wheelchairs to use the carrier’s flights,

the carrier would not be complying with
the ACAA. While it might be possible to

surmount this problem by adopting
PVA's suggestion concerning “loaner”
batteries, [i.e., a carrier which does not
carry any hazardous materials would
not have to ¢arry a hazardous material
wheelchair battery, but it would ensure
that a battery capable of operating the
wheelchair is available for the
passenger to use at his destination), it is
doubtful that this alternative is
practicable, given the different types of -
batteries involved and the logistical
problems in getting the right battery to
‘the right place at the right time. -

DOT does not, as much, "approve”
hazardous materials.packages for
batteries, so there is no such thing as a
“DOT-approved" package. With this
qualification, DOT agrees: with ATA’s
suggestion that carriers may use only
‘hazardous materials packages meeting
the requirements of DOT regulations
and may-insist on the use of their own
packages. Words to this effect have
been added to the regulation.

The NPRM in effect excused carriers
from transporting electric wheelchairs
where baggage compartment size,
airworthiness, or “operational” .
considerations prohibited doing so. PVA
commented that “operational” was
vague and a potential loophole in the.
requirement. 'I'he use of thls term .

. derived from discussions in the

regulalory negotiation that referred to
the fact that small carriers, at some
stations, might not have enough
personnel to prepare and loadan -
electric wheelchair. Carrier and other .
parties did not describe further in theu' :
comments what ‘operational”
considerations might be, as
distinguished fram airworthiness

’ COUSIdeI‘athI‘lS This concern is -

mitigated, under the final rule, by the
fact tha? a carrier may reguire 48 hours'
advance notice to transport an electric

_wheelchair on a sma}l aireraft: The final
_rule will delete “‘operational” since. it

does not seem to have any other
meaning in this context.

3. Dther Issues

Comments—PVA said that ihé NPRM,
which discussed stowage of wheelchairs

-and mobility aids, shoild be expanded

to include other “assistive devices” used
by disabled passengers (e.g., walkers,
crutches, respirators, reading aids). PVA
also suggests that carriers should not be
permitted to limit disabled passengers’
bringing of assistive devices on board
by reference to carry-on baggage
policies more restrictive than mandated -
by FAA rules. The ATBCB alsa takes
this position.

ATA responds that since the FAA
carry-on baggage rules set minimum

standards, carriers’ carry-on policies
" may be more stringent than FAA

requires. RAA adds that regional
carriers using small aircraft often have
policies limiting passengers to one

. carry-on item (e.g. a briefcase}, and
~ advocates referencing compliance with

these policies in the regulation. A carrier
labor organization concurs that
additional carry-on items.should net be
permitted in the cabin. ‘

ATA suggests language pemnttmg the
carrier to return a wheelchair to the
passenger at the baggage claim area
rather than at the gate, if the passenger
so requested or if doing eo is necessary
in order to comply with security

‘requirements. The ATBCB and a number
_of disability groups, to the contrary, say .
~that airlines should rot be permitted to. -

return wheelchairs at the baggage claim .

area rather than the gate or aircraft -
door. .
ATA also suggested tha_t the reference

" 1o a haudicapped person “assisting” in
the disassembly of a wheelchair be

deleted and that an advance check-in
requirement be permitted for persons
checking electric wheelchairs.

Other disability groups asked that
such devices as respirators, small .
personal oxygen tanks, and equlpment
to assist communications for deaf/blmd

persons be able to be taken into the

cabin with their users. .

DOT Response—The Department has
incorporated the “assistive devices” . .
language, in order not to restrict the kind
of equipment with which handicapped
passengers can travel. Any device can
be brought on board the aircraft as long
as doing so is consistent with rules of
DOT administrations for hazardous
materials and carry-on baggage.

" The FAA rule about carry-on baggage
has a botlom line: carry-on items must .
be stowed only in approved stowage
areas. The FAA rule directs carriers to -
devise a program for implementing this
basic requirement. The FAA then
approves the program. One widely-used
program, drafted by the ATA, limits
carry-on items to two per person. As .
RAA mentions, some carrierg may limit
passenger to one carry-on item. The
FAA advisory circular concerning the
carry-on baggage rule does not address
how assistive devices for handicapped
persons shouid he treated under carrier
programs.

. The problem faced by handicapped
persons is that, like other travelers, they
have briefcases and garment bags that = *
they want to bring into the cabin. Uniike .
other passengers, they sometimes must -
use mobility aids or other assistive .
devices. Such a device may be '
necessary, in light of an individual's
disability, to allow the individual to
perform a major life function. If the
device is counted against the one-item
or two-item carry-on limit established in
a carrier's program, then the individual,
because he or she needs the device to
help deal with & disability, is permitted
fewer “regular” carry-on items than

. other passengers. For example, on a

commuter carrier with a one-item limif,
a person with a vision impairment could
face a choice between carrying on her -
briefcase, with papers to read for work
purpeses, or her reader/magnifier
device, which enables her to read the
papers. Whichever chuice she made, she _
would not get her reading done.

We do not believe this Kind of
- dilemma should be forcéd upon

handicapped passerigers; indeed, a gbbd o
_argument can be made that allowing a o

handicapped person fewer briefcases, _
garment bags efc. than other passengers
are allowed because the handicapped .
person must use an assistive device
would constitute’a discriminatory
application of a carrier's carry-on
baggage program, not contemplated by
the FAA's rule or consistent with the
ACAA, Therefore, this rule will provide
that asmsnve ‘devices for a handlcapped
passenger, which can be stgwed in_ .
approved stowage areas, will not coum '
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against the mumber of carry-on ftems to
which a passenger is imited by a
carrier’s carry-orr baggage policy.
 We seeno reason to prevent a earrfer
fronr returning a wheelchair to a
pasgenger at the baggage claim area if
the passenger regquests i. Eanguage to
this effect hag been added to the rule..
ATA's eommernt about "i’f‘neeessary to-
comply with seeurity requirements' i
unclear, While & -chair may have to gu
back to a gate through the security -
screening checkpoint, this does not
mean that security considerations
prevent the return of the chair at the
gate, Addition of this language would'be
unnecessary and confusing.

In response to an ATA coinment, we
have added to this section a provision
allowing carriers to require passengers

with electric wheelchairs.to check in an =

hour prior to the seheduled departure
time of the flight. This advance check-in

may be reguired even where a 48-hour .

advance potice requirerent is not
peﬂmtted; by section 382.33 (i.e.; for

- aircraft with 60 or more seats]. if the
passenger checks in later than this, the
carrier nust still transport the
wheglchair if it can do se by making

- reasonable efforts, without delaying the .

. flight.

-Also’in response to an ATA comment,
we have deleted the réference toa -
handwappeé passengerbemg able to

“assist” in, as well as to provide written
instruetion for, the disassembly of a
wheelchair, This work may often take
place in an area of the airpert which is -
off limits to passeagers generally, and
which in any ease is ot required to be
aceessible to handicapped passengers
by this rule. We do not think it
advisable to require earriers to allow
passengers to enter these areas.

Section 382.43—TFreatment of Mo br]rty
Aids and Assistive Dévices

NPRM—This provision (then titled
“Reimbuarsement for lost ar damaged
mobility aids™) proposed that
wheelchairs and other mobility aids
shall be returned to the passenger
functioning as delivered to the carrier.
Carriers’ ability could not be limited to

- less than twice the lost baggage

compensation amount under DOT
baggage rules (ie., $2500]. Carriers could
not require handicapped persons to sign
waivers of lability regarding :
wheelchairs and other mobility aids.
Commenis—ATA would change
“functmnmg as delivered o the carrier”
' “in the same.condition as recefved by
the carrier,” They would also permit
waivers: of liability for electric -
wheelchairs-or other assistive devices
which have controls subject to being
damaged in transport and which are not

delivered to the carrier adequately

protected, RAA objects to inereasing the

baggage hiability increase for

wheelchairs and other assistive deviees,
saying that passengers should purchase '

insurance for addmonal value of sich
items.
As in the previous section, PVA says

that coverage should be expanded to all -

“assistive devices.” PVA also says that
carrier Hability for loss of or damage to
assistive devices should not be lmited

to $2500, but should be full replacement
valug, given the key rele that these

- devices playin the Hves of their users.

PVA urges the application of this
principle to imternational flights of U.S.
carriers as well as domestic ﬂlghts The
carrier who loses or damages an
assistive device should repair or replace
it at the carrier’s cost and provide a
“loaner” replacement while the repair or
replacement is pending. PVA does not
object to ATA‘s word change
concerning “in the condition recetved by
the carrier™ but does disagree with
ATA’s proposalto permit waivers of -
liability for wheelchair controls.

A large majority of disability
commumty commenters stated that

- carriers should ke responsible for the

full replacement value of items they lose
or damage, and, many said, forany
consequential damages as well, Several
of these comments also suggested that
carriers promptly buy or rent a
replacement. Among carriers, comments
ejther supported the liability Timit
mentioned in the NPRM or said that
liability should be the same as for other
passengers'itemns, since handicapped
passengers could buy msurance for the
additional value of expensive itenis.
Some dizability groups agreed with.

' PVA ‘that the section should cover alt

“assistive devices," A carrier and the :
ATBCB said that the “Ibaner” idea was

unworkable; the ATBCB suggested that -

carriers should have liaison with local

centers for independent iving as a place .

to refer disabled travelers who needed
equipment quickly: :

DoT R&sponse——DOT will make the
change fo “assistive deviceg”” and the

_ change to *in the condition received.™
" Recognizing the often high cost of

assistive devices and their importance
to users, the Department will retain the
liahility limit at twice the normal
liability Iimit for passengers” baggage
(i.e.. $2500). This is preferable to both
leaving the liability limit at the $125¢
applicable to other baggage (which does
not recognize the cost and importance
factors sufficiently} or making the

" carrier responsible for the full

replacement value of assistive devices

- (which does not recognize sufficiently

- the ability of passengers to purchase |

insurance for expensive items]. -
Baggage ability for international
flights is governed by the Warsaw
Cenvention; and this provision wonid
therefore not apply to international
flights, even for U.5. carriers. ltis -
correct, as PVA points out, that persons
may declare the value of a item and
receive actual value compensation if #t
is lost or damaged. This mechanism is
available for passengers checking -

. assistive devices on intermational flights.

Carriers may impose & supp!emerxtary
charge for carrying items in this
situation, as provided in t‘xe Warsaw
Conventicn.

For practicability and eost reasoms, _
the Department does not believe that it
would be reasonable in this rufé to
require carriers to rent or purchase
replacement assistive devices for
ha_ndicapped persons or to provide them

s “loaners” when the carrier lost or
damaged a device. We think that -
ATBCB's suggestion of carrier liaison .
with centers for independent living and
other local disability groups, as a means
of providing agsistance to disabled
passengers whose assistive deviges-are .
lost or damaged is a good one, and we

urge carriers to establish such
relationships.

The Department W}].]r leave in place
the prohibition of waivers of liability, It
is not realistic to suggest that users of .
electric wheelchairs, for example,
deliver their chairs to the.carrier with
protection attached te the centrols. The
person usnally has to arrive at the
airport using the wheelchair, for one
thing; for another, the disabilities of -
many users of electric wheeichairs may ~

* prevent them from: doing the-work

necessary to pretectively package the

" controls. Carrier personnel; in any event,

are likely to-have a better notion than
passengers.of what sort of prefection is
needed for a device in the baggage
handling environment. Handicapped
passengers.sometimes carry controls on
board with them, or sometimes may
come with packaging materials they ask
carrier personnel to-vse. While this may
be a prudent step, its absence isnot a
reason far & mandatmy watver of
liability. .

The Department has added a new

" paragraph to this section emphasizing -

that when carriers take a wheelchair or

" other assistive device apart for stowage,

they have to put it back together

" promptly at the end of the flight.

Section 382145—-_-Paés_enger Informetion

NPEM-—A carrter would have to
make information available of interest
to handicapped passengers, including
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the lmcauem o.f.sea.tsnn analrua:itmvuh
movable armrests, limitations of the
aircraft with respect te accommodating
handicapped persons or their. T
wheslchairs or other equipment, and
whether the aircraft has an accessible
restroom. With respect o FAA-required
safety briefings, carriers could .condust
them for persons who preboard. With
respect to nther passengers, carriers
could offer briefings butnot- raqmre {helr
acceptame. Carrigrs could not g

passengers to make sure ihey
had ahsorbeﬂ the content of the briefing.
Carriers also would have to ensure that
_handma._nped passaﬂgers {including
those with visior and hearing
impairments) had access to information
on ficketing, schedules, flight Aelays, etc

Comments—PVA agreed with the
NPRM provision, but suggested an
addition. ‘Carriers svouhd repont data
about Part 382 complaints to DOT,
which wopuld publish areport _
periodically. The report, analogous to’
the "on-time™ report, would give
consumers anidea of swhat catriers were
or were siot.doing a good job of serving
handmame.d passengers. DOT shonld
require carriers to use iheir best-efforts
to make information available, even
though PVA recagnizes that in some
instances (e.g., information on specific -
aircralt, information provided through
foreign travel agents) it mightbe
difficult to.do.

ATA says dbal.it .t_y,pmally is net
feasible for a-carrier to provide
information about.a specific aircraft to
be used on a:given flight; only ebout the
- mircraft fype 0 be used. Information
requirements shevld therefore relate 4o
aircraft type. ATAalso asked for
clarification that carriers could,
consistent with Part 382, provide aa.fety
briefimgs to0-all persons required to have
them by FAA rules, a point-echoed by
RAA. ATA has.no objection $o _
providing various sorts of information,
but asks that-disabled passengers self-
identify-se the inforsyation can be -
provided readily. ATA oppcses a
complaint report of the.sort suggested
by PNA, saying it would beof little use
and that other factors {e.g.. personal
expemencesj piay amore important Tole
in choice of carriers than censolidated
statistics. '

Anumber of ether comments, from
various parties, endorsed theideaofa
section dike this one. Madest numbers of
carriers and disability groups agreed
with the positions of ATA and PVA, .
respectively, with mgzmi o -a mumber of
the section's provisions. With rcespeet 10
individusl safety briefings, the
. American Gouneil of the Blind JACB)
suggested they be given

“mcon@mmusly and dlse.reetly," 1o
avoid.embarrassment of the passenger.

" IATA repeated its point.about foreign

travel agents.Disability organizations
suggested such accommodations as

" braille orlarge print information or

tapping hearing-impaired persons:on the
shoulderto.alert them to fh_ght
information. :
bor Response-—'[‘he "De,partment
-agrees ‘that, since flight informationis
typically available in terms of aircraft
type, the regulatory requirement Tor

- information sheuld be phrased

-accordingly. However, since in some
‘circumstances iniformation abouta
specific aircralt may be available, we

- have retained the requirement to °

provide informaticn about the specific
aircraft, where doing sois feasible,
ATA and RAA are dlso cerrectin

saying that FAA rules require providing '_
" - individual safety briefings to certain

passengers. The rale explicitly

. recognizes this fact, though it also

permits the carrier:to offer such a
briefing to other passengers. {In the
latter case, the carrier shonld desist if
the passenger dectines the-offer.) We
havie adepted ACH's comment that such
briefings should be.cenducted as
-discreetly #nd incongpicuously as

-possible. Obviously, it will be more

practical to corduct briefings this way if
disabled passengers preboard; these
who de net preboard will have to put up
with somewhat more public specaﬁi
briefings.

TFhe De[atartment is mtammg tthe i1
quizzes” prowision, te which there was

no objection in the comments. We are - -

adding a sentence prohibiting thecarrier
from taking any action adverssito-a
passenger on the basis that the
passengerhas not “accepted’ the

" briefing. [Carniers have sometimes used

this.concept.as a reasen for ttaldng - -
action against passengers. It is vnclear

. what “acceptance” of a briefing means.
- Disclaiming interest, stating straight

ahead, reading.a newspaper, -or Kaitting

.- while the special briefing is geing on is

not an apprepriaie basis foraction

" against the passenger; while close

attention i safety briefings is always -
recommended for passengers, cartiers
do-not take action against members of
xhe:generai passenger pepulation who
similarly igmore the gemeral safety
briefing. None of these behaviors .
prevents the crew from cemplying wwith
their duty under the FAA rule, shich. -
simply is to provide the boefing.

The Department agrees with ATA’s

 sugpestion that persens who are unable

to obtain nesded infarmation frean
terminal and @ircraft sonrces showld ask
for the:information. fvom_mmer .

@ers@nmel. who are @bho&ted to :gmmrke
it. Self-identification is @ useful way o
drawcarier petsormel's attemtion toa.,
need for-information, aitheugh’t the
regulation will net require it. The mile -

. will net specify particular ways-of

accommedating the needs wf persons .
with visien and heating impairments: a

“general reguirement 40 accommoedate is

sufficient, and carriers can fird-the most
appropriate way of doing 5o in the
variety-of situations they face.

The Department is motadoptingthe -
suggestion for a data reporting
requirement on girlines" oorplaint
experience. This would i an:2dditional
paperwork burden. Whether or mot

. ATA's point about statistival data rbemg

less perseasive than personal -
experience or:anecdote is valid, the
Pepartment does notseean. BQHIW-IEIH
of the “en-time" reportas being:a -
sufficiently msefiil tool that the resources
to be used in preparing and compiling

the data would bejustified. Persons
with an #rterest & the complaint i
expetience of various aiilines can«call
the Pepartment’s Consumer Affairs

-office (202-366-2228). The complaimts -

received by ‘this office may be of greater
interest to consumers than the total '
universe of complgints, since the
Consumer Affairs Office is1ikely to
receive those complaints which
passengers have been atde 4o resolve
satisfactorily with carriers.

Section 382, 4?—~Accammodunms fa-r
Persons with Hearing Jmpamne.ms

- NPRM—Carrters providing sc‘herdule&
service would have ‘to bave

tetecommurications devices for the &eaf
{TDDs) for reservation and information

service. Aircraftusing video safety
briefings would have 10.open caption the

" briefing tapes, phasing in captioned

tapes as old tapes were replaced.
Comments—PVA generally agreed .
with this section, suggesting that non-
scheduled as well as scheduled cazriers
should have TDDs and mentioning that

. wign langua,ge inderpreter insets ina tape 4

could be a reasonable alternative o .
capticning. ATA and RAA also
generally agreed with the sectiom, wnh
ATA suggesting that if. Captioning were
too small 1o be readable, carriers .could
substitute a rom-video equivalent {e.g.,
written mategials), ATA apd RAA
opposed the idea, monticned in the

"NPRM jpreamble, of audio loaps in the, -

aircraft, .on both gest.and techmnal
grounds.
Disability groups smpmxted -re(;;un‘mg

. TBDs $or carriers not providieg
_scheduled service aswell as for. sthmse

providiag scheduled service, concurring
wnth PVA #that TDDs are .a low cost Hem,
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There was also support for captioning of
safety briefing videos, and assurances
that captions would not obscure the

- . -visuals. Some gomments suggested

retrofitting videos for this purpose, and
.one suggested that in-flight movies

_receive the same treatment: One carrier -

suggested not requiring captioning, and
-allowing as an-alternative a video that
‘used symbols. A few commenters

. .regomimended audio loops (in airpotrts

- -ag well as in ajrcraft}, and another
. . called for a TDD in any on—board :

telephone bank... . -
. por Response-—-DOT is partlaﬂy

.adopting the comment that TDDs- should

“be required for réservation and -
-information purposes for carriers other
than those prov1dmg scheduled service.
Charter services under Section 401 of
.- the FA Act will also be covered, but Part
298 air taxis (which include some very .
.small operations) will not, As -
. commenters pointed out, TDDs are
-inexpensive {about $200.per copy} and
easy to use. They make communication
. possible for deaf persons that otherwise
woulid be difficult to arrange. But we
still do not think it is‘advisable ta place
.. even'a modest.burden. for. this purpose

e 'on the smallest of carriers,

- We will also'adopt bath PVA's -
" comment about sign language . -
‘interpreter insets and ATA's comment -

7 about al!owmg non-video alternatives if

. ‘captioning or sign language interpreter
insets either obscured the visual

message of the tape or were too small to _

be readable. The cost and technical
feasibility of audio loops in the aviation
environmentye.g., potential adverse
effect on the operation of avionics) are
80 uncertain as to make a regulatory
requirement inadvisable. -

Section 382.47—Security Screenmg of
Passengers .

NPRM--This provision would reqmre
security screenings of handicapped

* . passengers to be conducted in the same -
-+ mianiner as for other passengers,. -

Passengers whose mobility aids or

. ‘assistive devices set off the alarm would -
- ‘ receive an additional search justas - -+
.. . would other passengers ‘wha set off the -
+ . glarm. Private screenings could be: -
© . requested; by handicapped passengers -
{e.g., to avoid a public pat-down search :

- where needed), if it could be provided in
a timely manner without delaying the - -
flight; A carrier would-not have to

- provide a private screening if it used- S

- technology that could screen the -
' passenger without necessitating a
physmal pat-down search. . '
Comments—ATA, RAA and PVA all
approved this section as written. NFB-
- objected to-a sentence which would -
allow: security personnel to-inspect a

-wheelchair or other mobility aid, which, ‘

in their judgment, could conceal a -
weapon or other prohibited item. In
NFB's view, if the wheelchair or -
assistive device otherwise passes - -
security, there should not be allowance
of judgment for additional inspection.
DOT Response—The section, subject
of rare agreement, will remain‘intact;
Security is a matter of the highiest
concern o everyone connected with -
aviation; takmg precautlons against
terrorism is in everyone's interest. A

", terrorist who would pack a bomb in the

luggage of his pregriant girlfriend would

not seruple o try to conceal a weapon ©

or explosive device in a wheelchair. If a
security screener believes that it is

_ mecessary to take a closer lock ata

piece of equipment that could conceal
somethlng dangerous, this rule should .
not stand in the way.

Section 382.49—Commumcab]e
Diseases

- Section 382.51-—Medical Certzﬁ'&gtes

. NPRM—These related sections are
considered together. The NPRM said

- .- that & person whe was handicapped; or -
" regarded as such, on'the basis of a

communicable disedse or infection could

“not be denied fransportation, required to
have'a medical certificate, be subjected
. “to any other restriction or condition, or

otherwise discriminated against unless
there was a reasonable medical .

judgment by appropriate U.S. pubhe

health authorities that the disease could
be fransmitted to other persons in the
normal course of flight, Nor could 4

"carrier require a medical certificate of

anyone else except with respect to
someone traveling in a stretcher or.
incubator, & person who needs medical:
oxygen on the flight, or a person with a.
communicable disease which had been
determined by appropriate U.S: public

_health aythorities to be transmissible to

others during the normal course of flight.
Comments—PVA generally agreed
w1th these proposals, though it found

. confusing the reference to
_communicable diseases’in the: sectlon ‘
- dealing with medical certificates, PVA

wag undertain about when a person with
a communicable disease transmissible -
in the normal course-of flight could fly at

- all, or what a medical certificate could
“ add to-the process. Carrier personnel

could not be expected to make an
informed decision in such a case. PVA
suggested a clarification that would .

provide that if a person had a disease’ -
* transmissible in-thé normal course of

flight; the person could fly if there was' a
medical certificate saying that, with . -
certain precautions, or under certain . -

cenditions, the disease would not be
transmitted by this particular passenger.

ATA suggested a'modificationto -
permit carriers to deny transportation-to
an individual, whether or not suffering -
from a communicable disease, who is 50
ill that the carrier has a legitimate

- congern that the person might not

survive the flight or might require
extraordinary medical attention. RAA

- agreed on this point. ATA also asked for
«clarificationi that such services-as
‘medical oxygen, stretcher and inéubator -
“accommodations are not reqmred to be :

. provxded on a flight.

- Three carriers pointed out that carrier
personnel are not trained to make
medical determinations, and one carrier
labor orgamzatlon suggested that

.- carriers” discretion with respect to

medical certificates should not be’
restricted. One disability group

" suggested having more specific

references to the U.S. public health
authorities {e.g., the Surgeon General or
the Centers for Disease Control), and
another suggested that the content of a
medical certificate be spelled out. A
third opposed all reqmrements for
medical certificates. :
DOTResponse«—The Department has *

‘refainéd the basic substance of these
sections, but has reorganized them'and . -

clarified the relationship between them. '

- Section 382.51(a) prohibits a carrier from '

taking certain actions against an
individual on the basis of a
communicable disease or infection,

_ except as provided in paragraph (b) of

the section. These actions include
refusal of transportation, requirement of
a medical certificate, or imposition of

_other conditions, restrictions, or

requirements. The fourth item in the
parallel NPRM section, “otherwise
discriminate,™ has been eliminated as
redundant with the general '
nondmcmmmatmn provision of section

382.7.

Paragraph (2]} then provides, that the -
carrier may take these actions with =~
.. respect to'an individual with a disease

- or infection which has been determined .

. by the U.S. Surgeon General, Centers for -

* Disease Control, or other Federal public
' health authority kiowledgeable about

the disease orinfection, to be able to be .

- transmitted to other persons in the

normal course of a flight. The specific

- mention of the Surgeon Genéral and:
-. CDC is in response to a comment.

Paragraph {c) is new, and spells out
the effett of a medical certificate in the
case of an individual with a

- communicable disease. If an mdmdual -
- with a disease which has been
- determined, as a general matter, to be

transmissible in the normal course of
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flight presents a medical .certificate to

the carrter{as provideddn = = -

§ 382.53(c}{2)), the carrier mpust pmvx&le
transpertation o the individual, unless it
is unfeasible for the carrier to carry.out
the conditioms set forth in the medical

certificate as needed to prevent the .

transmission of the disease-orinfection

to other passengers.in. the course of

Might.

Sectmn 382.53 _pw“hl’ol‘cs req\nrements
for a medical certificate, exceptin two
clagses of cases. The first case concerns
- a person travelingin a stretcher or
incubator, a person who nieeds medical-
oxygen-om the flight, or:a person whose
medical tondition issuch that there is
reasonable doubt #hat the individual .can
.compiete the Rlight ;fsa%fély fie., can avoid
dying er suffering serious, long-term
adwverse health consequences), without
requiring extracrdinary medical - -
attention.

This last #em hag been added in
response to ATA’s comment about
persons with serious illnesses, where
«carrier personnel believe th&t they have
good cause to fear that.a passenger may
die or require exiraordinary medical
attention during the Hight. We recognize
that carrier persannel are not medical
experts; one need not be a.medical’
expert to have a genuine concern about -
whether a seriously 1ll individual, who
appears to be at death’s door, can
survive the rigors of a flight, however.

This language pertains only‘to
medical vonditions (ie., the acute
manifestations of illnesses or injuries).
While illnesses may result in persons

" being handicapped, a disability is net an
illness. This sentence is therefore not
intended to permitcarriers to Tequire
medital certificates from ‘people just
because they have a disability, evenif
that disability originally resulted fmm
an'illness or injury,

. For persons in this category, and
oxygen, siretcher, and incubator nsers,
the medical certificate would be a
statement by \the]aassenger '8 'physmman
that the passenger is capable of :
completing the fiight salely, withont
requiring extraerdinary medical
assistance during the flight. This
statement is added in response to the
commentasking that #he comtent.ol-a
medical «certificate be spélled out. -

The second category of persons for
whom a medical certificate may.bfe
required #s someone witha - - ..
communicable disease or nnianﬂmn
which has been determined by peblic
health anthorities,.as providedin .

§ 382.51(b), 0 'be abletobe itmmsmmed

. as.agenenal matier, to-0fher persons in.

the mormal tourse of a flight. Inthis - .
case, the medical certificate wounld bea
writtenstateprent from the passenper's

physicien seying that under mndmans

. present in the passenger's particular

case (e.g., the stage.of the ilness, facters
pecul::&r 1o the manifestation of the -
iliness in the individual), the disease or
infection would net be transmitted by .
this passenger to-pither persens.in the
rermal course of a light.

The certificate would alse includeany
conditions fe.g., the passenger should
weara sungival mask, the passenger
should sit alone in a row, the passenger
should net use the lavatory) that wonld
hawe o0 be observed te prevent the
disease or infection from being
transmitted to other persons in the
normal course of a flight.

This provision, and the related
portions of § 382.51, are intended to
clarify the relationship between ~ -~
comimunicable diseases and medical
gertificates, as comments reguested; We
also note that these provisions donot -

- require special accommedations far -
* gtretchers, moubators, or medical

oxygen to be previded. As with advance
notice provisiens forsimilar services,
the regulatory provisions apply: if.a
particuler accommeodation is aveilable
on aflight.

Section 382.53-——*Mm:e‘1]aneaus
Provisipns :

NPRM-—This provisien would ,pmhl.brt
requirements for handicapped
passengers to sit-on blankets or te sit in
special lounges or holding areas. it
would also require carriers 4o allow
dogs and other service animals to

-accompany | their user 1o the user's.seat

in the cabin. Information concerning
travel with animals outside the

" cantinental LIS, would be pmwded o

persons h'avelmg ‘with service animals.
The carrier could request decamentation
or credentials for the animal if there-
were a reasonable doubt abom .Lts sta.tus
as a service animal.

Comments—There was genena-l
agreement among commenters that the
blankets .and segregated -areas
provisions of the rale wereappropriate.
ACB asked{for 4 specificprohibition on
requirements that handicapped
passengers wear bigbuttons, II) tags ete.

With respect to service animals, ATA

-asked that the rule specify fhat they not

be allowed in emergency exit rows erin
places. where ¢hey would not fitumder
the:seat in front.of the passenger [e,g., if
they wonld block an aisle}. RAA
concurred -with this.point. ATA alse
-asked that if a carrier reasomakbly
doubted that an animal-was a genuine .
service animal, it would refuse to treat
the animal as:a.service animal.if the.
animal's user was nnable to produce -
credible documentation.of e aniteal's
status.as.aservice.animal. This would.

“be pamcularly important formon-

traditienal service ammals ike
monkeys. ..

PVAsaid wtlstamarmers ssﬁhould mot be
able to request-decumentation of the -
authenticity of.the service animal, since
there weare not any amiversally :accepted
credentials for such creatures. It is:alse
anfair to:make the owner-carny an ID
card for the animal, in PVA's view. Alsa,
service animals:can be identified, asa
practical matter, by the harnesses they. .

" wear, identification tatoes, dog tags, or

the verbal assurances of people asing

_ the amimals. These means ﬁheulrd be

accepted by Tarriers.

‘Other dzsabihty group commenters
said that service. animals shovidbe -~
permitted :on board all flights. Senre
comrnuter<carriers said, howeser, that
carriers:should be able to establish
number limits for sérvice animals ona-
flight-or even to-exchide amm‘a&s durmg
bad weather in small planes. - -

DOT Respanse—”l‘he Depa’rtment wijl
retain the-provisions regarding blankets

- and -segrega:ted -areas, With respectto -

service animal identification, the

Department believes thata wide variety

of ‘means of identification are available
and should be acceptable. These mclude
1D cards, other documentation, presence
of harnesses, markings on harnesses,
tags, or the credible verbal assurances.

- of users. The Jatter phrase s intended 1o

cover a gituation where there is o’
documentation available, but the user of
the animal assures fhe carrier thatthe -
animal isin facta-service animal. The
carrier is intended to ‘accept this
assurance, Except in-a case where‘the.
animal is one that canmot reasonably be
viewed asbemg «capable of performring
the service animal function cldimed for
it by its user. Tn marginal cases, the. -
Department intends that the benefit of .
the doubt go to the person traveling with
the animal.

_‘The Department .agrees with ATA that
service animals should not be permitted
to obstruct an aisle or other area that.
must remain unobstructed in order to
facilitate an emergency-evacuation.
{Since FAA's rule on exit row seating
would have the effect of excluding from
exitrows persons who are likely to use
service arimals, this sectien does not
need to.mention exitrows.)..
Conseguently, we are modifying the:
requirement that service animals be..
allowed to0-accompany their users to. any
seat occupied by fhe user. Animals
would not’have tobe allowed to -stay ‘
where they weuld chstruct an aisle.or
other area ﬂlal_mns”t.rﬂmainime of -
obstructions in order to facilitate an .
emergency evacuation, Jogs are the -
animals most frequently used, at this -
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time, to assist persons with dlsabilit-ie's,"

- . and:it would be reagonable for carriers
 torequire:them to be placed under the:: .-
seat in front of the passenger, in order to

- avoid obstlucnng an- alsle or: other
space..

. As. W1th carry-on baggage, the “under

the seat” requirement would:need to be

~interpreted reasonably. For example, the.

. " fact that some part of the animal .
- extends into the area where the

- passenger’s feet go should not be- . -+

" grounds for determining that the animal
" could not be accommodated at the -
~ passenger's seat, unless the carrierso
. - strietly. enforces'its-carry-on policies. -
*that jt requ:res other passengers to move
their carry-on items if any part of an
item extends into that area. There may.
alsa be situations in which it would not
be appropriate for a carrier to insist that
an animal be.placed under the seat in
front of the passenger. For example,
small monkeys are beginning to be used
as service animals for some persoris.

with mobility impairments, If an airline -

. allows parents to hold young infants in

their arms during a flight, a disabled

. passenger should be able to '

.. accommodate a monkey. of roughly the.

- same size-as a human mfant in the same
way. - :

The main pomt is that for reasons of.

- safety, consistent'with FAA regulations,

animals cannot obstruct ajsles and-other-

© passageways. If an animal cannot be -
accommodated at'the passenger's'seat, -
in'a'way that will not créate such an
obstruction, then the animal and
passenger can relocate to another geat

where accommodation is possible [see -

" § 882.37(c]) or the'animal canibe = .
checked in the' manner provided for pets
traveling with other passengers.

The Department does.not beheve it-
woild be appropriate to permit number
limits for service'animals. No- ba51s for
number limits-in general for such
animals; or for any particular hrmt has-
been demonstrated: While it may not be

" possible to accommodate all service: -

- animals oi all small planes (eig:, there
might-be no place on a'very small -

- airgraft where-a. large dog.-would fit

- - without blocking an aisle), it'would be °
- inconsistent with the: ACAA to deny. -

transportationto-a particular animal

- where it could be accommigdated ona -

-+ particulariaireraft:: Varying the ability. of

- auser to travel with g service animal

- with charges-inthe weather would lead

-to unpredictable, arbitrary results.
Service animals ave typically well

- trained:to remain:catm under a vanety

of difficult conditions, and are not hkely

1o pose senous problems on.a: bumpy
It should be pomted out that th:s Fa
. section {i.e., the. “otherwige mandate

separate treatment: for handicapped -:
persons’language); along with-§.382.7, -
also-prohibits discriminatery -

. administrative requirements: apphed to :

haudlcapped persons. Examples of-such
requirements include a requirement for.
handicapped passengers to wear large -

buttons or ID tags, fill out a waiver form .

applicable only to handicapped
passengers (see Jacobson v. Delta.-
Airlines, 742 ¥.2d 1202 (9th-Cir.; 1984}),

- gr.answer detailed, personal questions

from ticket ‘agents or other carrier . .
personnel after requestmg a servxCe or

“accommodation, *
" Section 382. 55—-Cbazges for

accommodatmns

NPRM—-The NPRM would pl‘()hlblt
carriers from imposing extra or specaal
charges for providing assistance to '
handicapped persons to comply thh the
provisions of this rule.

Comments—ATA would suhstltute an’
- adaptation of the language of § 382.15(d)
. of the original CAB version of the rule, :

which permits “reasorable,

: nonchscnmmatory charges for

passengers using special assxstauce, as
long as “all other passengets usmg ‘the
assistance are-also charged for it.”

Specifically, carriers could charge for _
. hazardous material battery packages.. -
_ Carrierscould not charge for serwces_

necessitated by the fact that their -

- aircraft are nof accessible. ATA said it

was reasonable'to charge for extensrve
special assistance.

PVA agreed'with the pro\nsmn as:
wntten Tt opposedATA's suggestion: for
regulatory language, suggesting that. the

notion of charging handicapped-persons

for accommodations for which-alt other

passengers are charged is mea‘mngless.
_ since handicapped passerngers are. 4the

only people who need the - =

accommodations-in the first place.
Several disability orgéanizations ™. -

agreed with PVA'’s abjection:te any :

.charges for accommedations, with -
: particular reference to hazardous . -
.-materials battery packages, the cost of

which was-$aid to be minimal: Other :
commenters, including RAA, some

‘ carriers and some disability -

organizations, said-that'it. would be .

. appropmate to charge for 1tems o‘f thxs

klndz -
DOTResponse——~Under the ACA.

\camers obligation not to-discriminate -:

includes the duty-to provide Teasonable

accommodation to ensure that qualified-.
. handloapped individuals.are-able touse -

the carriers’ facilities and: serviges: ... -
. Fulfilling this responsmxhty mvolves
- providing:a series of specifie - P

accommodations spelled-out in: thls T
.regulation. It isnot appropriate; or--.: =
. consistent with law interpreting section.

504; to-charge “user fees” to.members.of

- the pratected class. for accommodations .

which a party has alegal obhgation to
provide. This is-as ‘true for service- -

- related accommodations as it is-for .‘

accommodations resulting from the -

. inaccessible nature of-aircraft or other

physmml facilities.

'PVA also has‘a fair pomt when 1t says'
that it is meanmgless to'say that = -
handicapped persons can be charged for

" an'accommodation: if other passengers

are also charged for it: The kinds of -

. accommodations required by this rule

are not needed by passengers whodo )
not have disabilities. As discussed

" under § 382.39, compausons betwéen

non-esseéntial services for passengers.
(e.g.. boxes for surfboards or skis) and
essential accommodations for persons

-with disabilities (e.g., hazdrdous

material battery packages} donot forma .

" sound’ basus for 1mposmg charges for the

latter. :

‘With respect to servmes or: -
accommodations that are not required to
be provxded to handlcapped persons,.
carriers are not precluded from imposing

~* reasonable, nondiscriminatory charges

that would be charged to
nonhandicapped persons for the
services or accommodations involved.

- For example, carriers may, but are not
© required to, provxde accommodations for

* persons travéling in stretchers.or - '
" incubaters: To accommodate.a person..

travelmg in a stretcher, a camer may .-
need to block off several seats. It would

_not he contrary to this section for the .

carrier to charge for the seats mvolve_d o
Likewise, a charge'for special. - B
accommodations needed to provide - -
power fo or to:safely carry an msubator
would be permitted. R

Sectron 382 6‘1—-—Trammg

'Sectmn 382 63—~Carrier. Programs 3

NPRM-—Carners operatmg a:rcraft ‘

 with more than 19 seats would have to.

! train their personnel who. deal with the _

' travelmg ‘public to profxclency .
. -‘concerning the requirements of this rule, L

" carrier procedures for dealing with '

handicapped passengers, and.awareness
and appropriate responses to. such .
passengers, distinguishing, amo-_
different sorts. of disabilities. .
- In developing a training program, -. .-

- carriers would: have to'aonsult with::

disability groups. The carrier would
submit-its: program: fwhich would. -

- - include carrier- policies concerning. .
.- handicapped passengers):to POT: for o
: approval within 90:days.of the rule’s . -
effective date; DOT:would.have 120
-+ days. for review. The carrier would: hav_e .
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. Ito 1mplement it w1thm 90 days of DOT o
- .carrier consultation with disability -
. groups, since these are among the best

approval .
"Personnel would have to receive

initial training on a schedule that wouid_ :

call for most covered employees to be

trained within 180 days of program
-approval. There would be annual -

refresher training for employees.
“Complaints resolution officials would

" ‘have to be trained. thhm 60 days of the .

. rule’s effective date... o _
Camers operating only au‘craft w;th :
19 or fewer seats would have 1o provide
training for their personnel; but woald
nothave to draft programis or'submit

Gomments—Everyone thinks trainiiig

is a good idea: Theré are a number of . .
differences on the specifics, however
ATA objects to consulting with -
disability organizations, suggeslmg that
reasonable efforts to obtain their views
is sufficient, ATA also objectsto

. submlttmg programs for DOT review,

- -gaying that this constitiates unnecessary

micromanagement. ATA also objects to .

the requirement for’ trammg of
contractor personnel.:
ATA would also modify the ..

. timetables for training, calling for- = ;-

. training programs to be'developed in 1

- on this section supported: the propesed -

- training réquirement, including recurrent
.- training and-consultation with dlsablhty’
o _groups. Some of thede comments- :*° © -
- -guggested specrf' ic'elements that should :

_pilots or other carrier personnel violate

, provide transportation), remedial

‘-“recurrent training need not be anmual. -
Every two years orf.only when there are- :

The Department is retaining the
timetables for training proposed in the
NPRM. Expeditlons training of -

- employees is esséntial to the .
achievement of the ACAA’s ob]echves.
and carrier comments suggesting
stretched-out training periods did hot
demonstrate that training on the
proposed-schediles could not be

.. accomplished. The Départment- beheves
--that, since’ complamts resolutlon
officials are key personnel in‘ensuring -
carrier compliance with the rule, ‘they
should be trained first, and as soon as
¢ possible. While 60-days after the:- -
effective’ date of the rule is a relatively
short time, it is in the carriers’ interest
as well as that of passengers to make -
sure that carriers’ in-house experts on
regulatory compliance are in place as
so0n as possible. DOT staff would be
willing to participate in ATA/RAA or
ather industry sessions. to work through
the provisions of the rule with
complaints resolution officials.

With respect to refresher training, the
‘Department is adopting ATA’s - -
suggestion that such training occur "as -
needed” to maintain proficiency.. = -
Mandatory annuai recurrent:training, as:

. ATA and'RAA comments. pointed out, -

PVA also emphas1zes the .value of -

sources of information on the best way
to accommodate passengers with
disabilities. PVA also disagrees with -
ATA’s comments that fraining periods
should be stretched out and that
contractor employees should not have to
be trained. .

"“Other dlsablhty groups commentmg

be included in the training, or suggested
that a model program be developed.
Some disability groups suggested that if

the rule {e.g.. by wrongly refusing to

training should be required. The ATBCB
suggested that the rule should spec:fy
that all employees ‘who provide services
to passengers (e.g., baggage handlers),"
not just those 'who deal dn‘ectly with the
publlc. be trained. -

- Some carrier comments agreed that

- Employeesavould be trainied within 1

- . .are supposed to actemmodate: -

~- PV A suggestsDOT's regulatory’ - .

- the costs.

. days withimplementation 90. days later: - changes in rules, procedurés, or -

=

..+.days'te a year thereafter- Reffesher -
- training-would be 6n-'an asingeded -

- basis, rather than annually. For training "
(including annual refresher training}
-conforming to the propesed rile, ATA
-estimated annual costs to the.industry. of ;

© .-$22.9-million, with-a present value over
20 years of $289 million. - - . .-

RAA generally concurs w;th ATA 5.
positions. It suggests that annual .
recurrent training for all employees .
would cost five times as much as initial
‘training, which it views as uinnecessary -

- if tralning programs-are effective.
. 'Regurrent training every three years -.

_ . would be sufficient, in RAA's view. -
* ..Moreoyver,120 dayg-affer program * -
development is needed for-: «
;. -implementation and 180 days- fori o
: ~1raining:of complaints; eesoiutmn

- officers, RAA contends,

] ers agreed wv.th
- ATA that recurrent training on an ' a;s
needed” basis would be sufficient. -
-Otherwise, it would be toa burdensome.
" : DOT Response—The final rule will -
maintain the distinction betweén
‘carriers who operate aircraft.with more:

latter need only provide training to.
;. crewmembers and other appropriate
- personnel sufficient to ensure -
compliance with this part. Specific

carriers, who nonetheless remain fully
.- -responsible for unplementmg th
R .reqmrements of this‘mile: -
‘The- Depaﬂment Beas htﬂe real”
: = difference between'the NPRM’s .. -
“consultation™ language-amngd: ATA‘
RPN ‘suggestion-eoncerning lisison with’
- PV Astrongly supports reeuvrent disability groups—-”-“mak«e reasonabi
- '-Atrammg. [est employees forget how they:  efforts toobtain the views of - s
- -organizations*- *-*." The Department
. ‘handicapped passengers. PVA.also - * ‘continues to’ believa that'disability -
supports submittal of programs for DOT. -, groups are amajor resource for carriers,
. even for small carriers, since thesé - - to help them devise practical and
- carriers may be less likely:-than larger . comprehensive procedures for :
. - carriers:to get the word on appmpriate - accommodating passengers with a wide

- tteatment of handicapped passengers.+ : variety of disabilities. Consultation - ~
basically means making reasonable
- ‘efforts to obtain thie views of dlsablhty
orgamzemma ‘there is no Yist of «

- ‘ofganizations-or type of contacts’ that
~thie-rile specifically mandates.

... evaluation-ntay have overestimated: -
- - trairidg costs;even atDOT's projected
 costlevels, however. the beneﬁts ;ust:fy'

ftechnology ehou!el recurrent tmmmg be e

- than 19 seats and those who do not. The

schedules and program development : .
reqmrements are not required of these . -

* - would be very expensive: Removing: t.hxs,. L
-requirement will reduce compliance: . / *
* - costs of the rule by $24.8 million per
7% year: It-is'not clear that carrier

personnel will be as forgetful as PVA

appears to assume, or that repehtlon is

the essence of compliance. .
Trammg ‘as needed” is not a hcense

- for ignoring training needs of personnel,

of course. When procedures or .
equipment-change, for example;training
of personnel who have-already received

. initial training is likely to be needed.

While DOT is.not adapting the comment
that suggested mandatory remedial .

‘training for employees involved in any
- riile wiolation, a cérrier employee who .

)dnbl:ted a pattern of conduct. . . .
ncensistent withithe:rule would t:learly n
“rieed" refresher:training: If.in takmg L

nfbrcement action with respect-to a-

~particulat com?plamt the Department -

iscavered that carrier personnel: had
erred-for fack of adequate refregher =

" ‘trainingsthe Department: could find-a -
- . wviolation-of this sectlon as-well, since -

refreshér- trammg as needed 10 ensure -
continued proficiency had been lacking.
- The issue of contractor personne] ~ °

- trdining is parallel to theissue of .
- coverage of contractors in general

Carriers contact out'a number of =
functmns. including sorhe requiring .
direct contract with passengers. For

v example. secumty screenmgpersonnel *at: ‘

airports are often employed by-. -
conteactors to carriers. If they dre not

~
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trained in thelr responsibilities under -
§ 382 47, the carrier could not: ensure -
that this sectionis ;vroperiy '
implemented. The same ig true, for
exazaple, if carrier contractor empioyees
provide gromnd services to pasgengers’
(e.g., assistance in moving between
gates}). Under the rule, the carrier can’
either train 'contractor employees’itself -
" or delegate this task to the confractor. -
Either way, training is one of those’
responsibilities that a candercannot
condract away by contracting a function
out;

The reguirements for carrier programs
have been changed somewhat in -
response to comments. Carriers
operating gircraft with more than 19
seats have to establish a program for
compliance with this rule within 180 -
days of the effective date of the rule.
They are nict excused from comphance
with the rulein the meantime,

Comphance with the ACAA through th:s
rule is a legal obligation in its owm right,”

whether or not a progfam has been

completed. The program will include the l
trammg schedule for employees and the

carrier's policies and procedures for -
. accommmodating handicapped
. passengers consistent with the
requiremesnts of this part. :
‘ Carriers will begin to implement the
" program immediately upon its

establishment, sithout waiting for DOT '

approval. (DOT will not, as such,
approve- pmgrams.} ‘To reduce burdens
on smaller carriers, oply Majorand
Natienal carriers, and those regional

- carriers that have code-sharing
arrangements with Majors and
Nationals, will have to submit their
programs to DOT. These cairiers
accomnt for the vast majerity of 1.S."

passengers enplaned. Other carriers will

retain their programs on file, and must-

make them available to DOT on request |
by DOT staff. As with the FAA carry-on -

rule, it could be useful for arganizations
like ATA and RAA to develop model
programs that carriers could adopt.
DOT will review the programs that -
are submitted. I DOT determines thata
carriet’s program must be changed in - .
order to comply with this rule, DOT will

direct the carrier to make the change{s) -

invelved. The carrier is required to make

the-change(s). This does not constitute

micTemanagement, Rt is it
unnecessary. The Departmenthas a
responsibility, emphasized in the
legislative history of the ACAA, for-
exercising oversight to make sure that '
carriers who carry the batk of U.S,

passengers. properly implement tim nﬂe. '

Statutes and rules are not seif-
implementing; i is important to make
- sure that the parties responsible for

implementation in airports and gircraft -
are going about it in a way conszstent
with legal requirements.” " ¢ :

Seczmn 382, 6'5——-C'omp11wzce Pmcedures

NPRM—The NPRM proposed that - -
carriers, woerking through a complaints -
resolution official (CRO), would attempt
to resolve complaints on the spot. :
Unhappy passengers could also file a
written complaint with the carrier. The
carrier, in either case, was required fo. -
respond in writing promptly. If the
carrier and passenger did not reach
agreement, the passenger could file an
informal complaint with DOT, which

wounld make an informal determination -

of whether a viblation had occurred.
if the CRO or, on written complaint,
the carrier conceded that a violation had
oceutred, or f DOT fonnd thata - -
violation had occurred, the carrjer = "
would have to pay compensation to the -
passenger at a rate modeled on the
Department’s DBC rule. Finally, - -
notwithstanding other enforcement

" procedures, any person Tefained the

right to file a formal complaint for -
enforcement action with the Departmem
under 14 CFR part 382, [
Comments—PVA recommended that
DOT make a regulatory commitment to -

" prosecuting alf “pattern or practice®

complaints filed under part 302. The.
CRO process should apply to

nonscheduled service {under the NPRM. .

it applied onty to scheduled service). A~
notice informing passengers of their -~
ACAA rights should be included with all
tickets and posted at ticket connters,
The carrier should have an affirma‘_tiver
responsibility for placing the CRO in
contact with any handicapped.
individual who has a complaint ot is ta
be excluded from a ﬂxgi:t on the basis of
handicap. ~

The complaint process should be
accessible to disabled person {e.g.; if
CRO contact is by telephone, TDD -
service should be available). Time for
filing complaints, both with carriers and
DOT, should be stretched out to give
passengers enough time to file. DOT
should also require carriers to provide
more detailed information abont the

.appeal process to BOT. The DOT appeal

process should include procedures to-
guarantee that complaints are pursued
fully and that complainants have = -
adequate uppommlty to present
evidence, -

PVA argues fora mportm'g
requirement for complaints.’ DO'I‘ shouid
alsc greatly increase the level of - g
conipensation under the rute. The DBC_‘
amounts are inadeguate, and e DBC

analogy [whzch concerns lawful carrier -

* behavior) is inapposite as applied 102 an -

enforcement mechamsm 1o reédress -

vmiatmns of a.civil nghts statote, ;
Substantially higher compensatien.

- levels are needed to deter tmproper

carrier behavior and to make passengers_
whole for the actual losses they suffer -
as the result of carrier violations.

PVA also says that the L
unplementahon date uf enfurcement :
provisions should not be delayed.
Otherwise, the rule would provide a
right without a remedy, cuntrary to the

- intent of the ACAA. .

ATA sees the enforcement process -
quite differently. It views the proposed -
system as unnecessarily complex and
burdensome, and argues that the

" Department lacks legal authority for the
" DBC-like compensation scheme.

Applying this scheme to a situation -
guite unlike that of denied boarding -
(where compensation is-aatomatic upozn -
the happening of a defined event, with: -
no need for case-by-case detenmnanons'
of regulatory violations} createsa =~ *
hybrid remedy that would be difficult ~
and confising o apply. The process is -
also not final, since the complamant
who receives compensation is not

- precluded from seeking additionat relief

in the same matter under part 302 or in
court under the ACAA itself,

ATA recommends that DOT relyon -
the existing part 302 mechanism as the :

‘exclusive enforcement mechanism,

asserting that it works well. . =
Saveral carriens said there should be -
" between a 60-day and 18-month phase-
n pvenod for this provision, fo permit - .
carriers to gear up for.compliance before-
they become liabie to enforcernent. .
action. A nember of disability groups.
argued, like PVA, for higher levels of .
compensation {inchrding actual . . . .
damages, and, in some coBpenters’ .

- views, attorney fees). Giber favored ﬂm
‘- . 'CRO system, but urged longer time -

periods for filing complaints. One-
comment said that responditgte
complaints shonld take prierity over the
CRO's other duties. -

Another commreriter snggested tHat

- CROs should be fegarded as mediators,”

and that carriers skould not surrender
their decisionmaking authonty o them :
CROs should address problems with
contractor personnel as well 4s carrier’
employees, a commenter urged. Soine
carriers ought that CROs werenct ="
needed at all, were oo expensive, and/”
or duplicated functions that regular
consumer affairs offives could perform.
" Disability group commenters wanted ©
CROs to be easily accessible to persons”
with visiont or hearing imipairments and
wanted carriers to inform passengers of
the availability of CROs and of other -

* rights and procedures. A number of



: Federal Reglster / Vol. 55, No. 44 / Tuesday, March .6, 1990 / Rules and Regulatlons

8045

. disability group commenters wanted

complaint time frames stretched out.
. DOT Response—The Department is -~ -

. dropping the DBC-model compensation

. . scheme proposed in the NPRM. Carriers

raised serious questions about the legal
authority for such a system. Disability

. groups challenged the aptness of

applying the DBC model to enforcéement
of a nondiserimination statute and found

- the'amounts of compensatxon

inadéquate. These commierits suggested '
. -that the system would work only if it
~could provide something approachlng

actual damages to passengers,

© . Mareover, there woilld be dlfﬁcultles :
in implementation, As ATA stated, DBC _

was set up to operate automatically, i in
the absence of case-by-case

" determinations of rule violations. DBC

is; in a sense, a no-fault system. Making
a similar model work where at least

. some violations were contested would

be problematic. Determining liability for -

compensation in contested cases could
be difficult, both because the adequacy: -

* of an'informal, non-legal procedure for

* complaints. In ensuring compliance with

domg so is questionable (especially
given the larger liability amounts that
would be involved if actual damages.
were payable} and because the _
Department does not have sufficient

resources in the relevant program. ofﬁces .

to handle the workload, particularly . -
where there were factual disputes.

. 'The Department is retaining; however,
th_e requirements for CROs and written
carrier responses to passenger

- any regulation, it is far better to head off

problems before they occur, or correct
them as-they occur, than to take
enforcement action after they occur.
Designating.certain employees to

prevent or correct problems on the spot.

is a key part of this compliance process.
The Department intends that CROs be
trained to be thoroughly familiar with. -
the regulation. When a handicapped -
passenger complains to-any carrier

-employee that there is a problem with

how the carrier is treating him or her, .
the employee has the responsibility. of
ensuring that the passenger.is put.in

- touch with the CRO, if the passenger

wishes. (Thig is the meaning of “make’

"available” in § 382.65{a)(1)}. The CRO

may be made available either in person -

at the airport or by telephone (TDD

. service must be available for persons

with hearing impairments)..
If the CRO determines that other.

carrier personnel are making a mistake .
in implementing the requirements of the .

rule or failing to provide an
accommodation the rule mandates, the
CRO will then direct other carrier
personnel to fix the problem. This .
authonty is essential. Whlle the CRO

- decisiori is essential to avmd demswns
:that are arbitrary.

certamly plays akind of ombudsman-
role, the CRO cannot merely be a

- mediator or public relations person. The -

CRO has the responsibility of ensuring

-compliance with the rule; and must have

authority to go with the responsibility.
Otherwise, the CRO will be ineffectual.
The one exception to this authority to
direct other carrier personnel concerns
the pilot-in-command of an aircraft, .

“whose decisions based on gafety

grounds the carrier is not required to .
give the CRO authorify to countermand .

. on the spot. For example, if a pilot-in- .
- command ptoposes to.excludea - -

handicapped person from a flight.. -
because the person’s appearance would
be unpleasant to other passengers, and:
made this decision on ostensible safety
grounds, the CRO would inform the pilot
that his decision appeared to be
contrary to part 382.. The CRO would not.
be able to force the pilot to carry the
person, however, e
When a handicapped person alleges
to a CRO that a viclation has occurred,
and the CRO is unable to resolve the -
problem satisfactorily on the spot, the
CRO has a responsibility to provide a -

. written statement to the passenger. If .

the CRO agrees | that a violation

occurred (e.g. in the hypothetical -
situation presented in the previous
paragraph), the CRO’s statement would:
admit the violation on behalf of the:- ¢ . -

‘carrier and setforth-a summary of the .
‘facts and what steps, if ‘any, the carrier

proposed to take in response to the
violation (e.g., apology, additional _
training for the personnel involved, offer
of a free ticket for.future travel} H the
CRO determines that the carrier acted
properly under the rule, the statement

- would include a written summary of the .
- facts-and the reasons for the

determination that a violation had not .
occurred. The written statement is
important because explaining to'a '
passenger the reasons for a carrier

In-addition, the statement would be of
use should a part 302 enforcement -
proceeding ensue, as part of the
documentary record relevant in the .-.
proceeding. The rule requires the written
statement to be provided within ten

-days of the complaint to the CRO, which

will ensure prompt response without

. unreasonably burdening the carrier

administratively. This time frame should.
result in CROs attaching high priority to
dealing with.complaints, among

~whatever other duties these individuals

perform. When a passenger contacts a
CRO concerning a problem that is
happening as they speak, it is intended,

_of course, that.the CRO deal with the

situation right then and there. .

~We agree with the com_-men_t that -
suggested that CROs respond to -
complaints regarding actions of carrier

- gontractors. as well as of the carrier's -

own staff. This is consistent with the
general principle that carriers may not
discriminate through contractual means.
or otherwise. Carriers’ assurances with-
contractors under § 352.9 would have to
includé a provision to this effect..-

. Nothing in the rule would preclude
staff of a carrier's consumer affairs. -

‘office from acting .as CROs. Any person
- acting as a CRO'would have to have:the

autherity to direct other employges to

" fix problems, and there must'be CRO

coverage for all times durmg which the
carrier is operating. ’

As under the NPRM, ¢arriers who do '
not provide scheduled service are not
required to'have CROs. Many of these
carriers are quite small, and have fewer
resources to devote to an administrative
mechanism of this kind. These carriers
will have to respond to written
complaints, however.

Other carriers would also have to

- have'a means of responding to written -

complaints. A passenger may ‘complain -
about any alleged. violation-of the rules

" in‘writing, though this provision is

intended primarily for situations which,
because of timing or other problems, the
passenger has not been able te take up

~with a CRO when the problem occurred. . :

In response to comments, the
Department is extending the filing time
for written comments to 45 days, to, .
avoid cutting off the opportunity to .
complain because of passengers' travel -
plans or the longer time it may take '
persons with some dlsablhhes to send in.
a written complaint.

On the other hand, we do not intend.
for carriers, through the written .
complaint mechanism, to duplicate” work

- done by their CROs. For this reason, we .

are requiring complainants to indicate
whether they have contacted @ CRO on |

the matter.and who the CRO is and
-when the contact was made. If this

information is unavailable (e.g., the. = . .
complainant has forgotten the CRO's
name), the complaint would at least

"indicate the date of the contact and the .~

airport from which the contact was
made. The complainant would also have
to enclose a copy .of any response. .
received from the CRO. This information
will allow the carrier to check with the .
relevant CRO and avoid duplication of
effort, or, if the CRO had already
responded, stand on the CRO's response
if the carrier beheved it was .
appropriate. :
‘Like the CRO’s wntten responses, the
carrier's responses to a written
complaint (due within 30 days of receipt
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of the complaint) would summarize the
facts and state whether or not the’
carrier concluded that the rule had been
violated. If the carrier agreed that the
rule had been vislated, the response
wonld state what steps, if any, the
carrier was taking in response; if not, it
wouild explain the carrier’s reasons for
its conclusion.

The enforcement procedures of 14
CFR part 302 are available to any person
who believes a carrier has viclated this
regujation. These procedures afford full
due process to complainants and
respondents alike. If the Department
finds that a violation has occurred, it
can impose civil penalties on the carrier.
In the absence of other enforcement
mechapisms {e.g., the DBC-model-
compensation scheme of the NFRM]), the
Department will consider individual
complainis as well as so-called “pattern
or practice™ complaints under part 302 .
procedures. The Department belizves
that, because the new part 382 is much
more specific in its applications to -
carriers than its predecessors,
enforcement in individual cases under
part 302 procedures will be substantially
clearer, easier, and faster than in the
past. Because of the specificity-of the
new rules; the need for enforcement
action should also he reduced:

‘The Department is not adopting

comments which suggested constraints '

on the discretion of the Department’s
Aviation Enforcement and Proceedings
Office with respect to prosecuting
complainta, That office will evaluate all
complaints that come in. To mandate
that every complaint be prosecuted,
however, regardiess of its merits, would
entail a considerable waste of resources,
both the Department’'s-and those of
carriers and complainants,

The Department’s Consumer Affairs
Office is often able to hetp resclve
problems hetween passengers and.
carriers on disability issues as well as
other airline consumer matters. We
recommend that, befcre filing a part 302
complaint, a passenger write or call this
office (202-366-2220) to determine if it
can work out a solution to the problem.
We also suggest that carriers mention

the name and number of this office in _

Tesponses o complamts :

The Depariment is not adapting t}-e
comment that counter signs andfor
ticket notices be required to inform
passengers of their rights under this rule.
Ticket notices and counter signs involve
extensive papework and administrative
burdens; it is far from clear whether
they would result ini substantial benefits
in terms of actually informing.
passengers.

The Department. daes not! beiwve if
would be appropriate to include a

“grace period” in the rule before making

- the enforcement provisions effective.

The requirements of the rule are
intended to implement the statutory
right to nondiscrimination created by
the ACAA. To say that these
requirements would be unenforceable
for six to eighteen months after the rule
became effective would be to say, for
that period, that Cengress had intended

- to create a right without a reimedy. Even

before all employees are trained,
carriers are responsible for making sure
that handicaped passengers are treated
appropriately under the nile. The
requirement to train CROs quickly
should make it easier for carriers {o
ensure compliance quickly.

During the initial stages of
implementation, the Department's focus
will be on assisting carriers to comply
wiith the Tule, not on penalizing
inadvertent or minoer errors, At the same
time, the Department will not tolerate

"intentional or major violations of the
.rule or deliberate attempts to aveid

compliance.

. Regulatory Process Matters

This role is not @ major rule, because
its estimated annual compliance costs
do not exceed $100 miilion. tisa
significant rule under the Department of
Transportation's Regulatory Policies and
Procedures. A Regulatory Evaluation
has been prepared and filed in the
rulemaking dacket.

The Department bas determined,
under the Regulatory Flexibility Act,
that this sule does not have a sigaificant
economic effect on a substantial number
of small entities. Small entities affected
by the rule include such parties as air
taxis and small carriers who operate
only aircraft with fewer than 19 seats.
Many of the specific requirements of the *
rule do not apply to these smaller
carriers. The major responsibilities of
these smaller carriers relate to
nondiscrimination duties which do not
impose significant costs, substantially
eaging compliance costs. Activities at
small airports (less than 2,500 annual
enplanemends) aisp are not covered. For
these reasons, while there are
substantial mumbers of small carriers
covered by the rule {around 4080 air
taxis, for example), the economic effects
of the regolation are not likely to be
significant for any of them.

This rule imposes information
coléction requirements {i.e., programs to
be submitted to DOT). A Paperwork
Reduction Act clearance reguest has
been submitted to the Office of
Management and Badget. The

information collection requirement does

not go into effect until OMB clearance
and the agsignment of an OMB contral -

number. We will publish a Federal
Register notice when the OMB control
number is received. _

Under Executive Order 12612 on
Federalism, the Department anticipates
one Federalism effect of the regulation.
This regulation pertains to “services”
prov1ded to passengers by carriers,
within the meaning of section 105 of the
Federal Aviation Act. It is-also a
comprehensive regulation in the area of
the rights of handicapped passengers,
promulgated pursuant to the' ACAA
{section 404(c) of the Federal Aviation
Act), which appears to occupy the fisld.
For these reasons, it is likely that this
regulation will have the effect of
preempting state regwlation of the
transpertation of handicapped persons
by regulated carriers in many instances.
‘While the Department can consider, on.
a case-by-case basis, whether a
particular state action would be
preempted, it is likely that most state
regulatory action in this area would be
subject to preemption. The Department
regards this effect as inevitable in view
of the provisions of the Federal Aviation
Act involved. Since state or local
governments are not otherwise atfected
by the rule, a Federalism assessment
has not been prepared.
List of Subjects in 14 CFR Part 332

Aviation, Handicapper.

Issued this 28tk day of Febmary 1990, at
Washington, DC.
Samuel K. Skinner,
Secretary of Transportation.

For the reasons set forth in the

Preamble, chapter II, subchapter D of '
title 14 of the Code of Federal

‘Regulations is amended by rewsmg part

382 to read as follows:

PART 382—NONDISCRIVMINATION ON
. THE BASIS OF HANDICAP IN AIR

TRAVEL

Subpart A~General Provisions
382.1 Purpose.

. 882.3 Applicability,

382.5 Definitions.

_ 382.7 General prohibition of discrimination. '

382.9 Assurances from contractors,
382.11-382.19 {Reserved] :

Subpart B—~Requirements Conoemhg
Facilities

382.21 Aircraft accessihility.
382.23 Airport facilities.
382.25-482.29 [Reserved)

Subpart C—Requirements for Services

382.31 Refusal of transportation.
382.33 Advance nofice requirements,
382.35 Attendants. .

382,37 Seat assngnments

382.39 Provision of services and eqmpment. -
38241 SBtowage of personal equipment.
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382.43 Treatrnent of mobility aidg and
assistive devices, . .

382.45 Passenger mformahon

38247 Accommodations for persons w:th
hearmg 1mpau‘ments

382.49 Security screening of passenoers

382,51 Communicable diseases.

382.53 Medical certificates.

382.55 Miscellaneoys provisions.

382.57 Charges for accammodatmns
prohibited.

382.59 [Reserved]

Subpart D—-—Adm;nlstratlve Pro\nswns
382.61 Tralmng

© 382.63 Carrier programs.

382,865 Compliance procedures.

Authority: Sections 404{a), 404(c), and 411
of the Federal Aviation Act of 1958, as
amended (49 U.S5.C. 1374[a) 1374{c),. and
1381): .

Subpart A—General ﬁrovisions

§382.1 Purpose.

The purpose of this part is to
implement the Air Carrier Access Act of
1986 (49.U.8.C. 1374(c}), which provides
that no air carrier may discriminate
against any otherwise qualified.
handicapped individual, by reason of
such handicap, in the provision of air
-transportation.

§382.3  Applicability.

(a) Except as provided in this section,
this part applies to all air carriers
providing air transportation. . - -

(b} Sections 382.21-382.63 do not
apply to indirect air carriers.

(c] This part does not apply to foreign
air carriers or to airport facilities cutside

_ the United States, its territories,
possessions, and commonwealths.

(d) Nothing in this part shall authorize
or require a carrier to fail to comply
with any applicable FAA safety
regulation. :

§382.5 Definitions

As used in this Part—

Air Carrier or carrier means any
citizen of the United States who
undertakes, whether directly or
indirectly or by a lease or any other
arrangement, to engage in air
transportation.

Alr carrier girport means a pubhc.
commercial service airport which
emplanes annually 2,500 or more
passengers and receives scheduled air
service.

Air tronsportation means interstate,
overseas, or foreign air transportation,
or the transportation of mail by aircraft,

as defined in the Federal Aviation Act. .

Department or DOT means the United
States Department of Transportation.

FAA means the Federal Aviation’
Administration, an operating
administration of the Department.

Facidity means all or any portion of -
almraft buildings, structures,
equipment, roads, walks, parking lots,

and any other real or persenal property, -

normally used by passengers or

prospective passengers visiting or using -

the airport, to the extent the carrier
exercises control gver the selection,
design, construction, or alteration of the
property.

Handicapped individual means any
individual who has a physical or mental
impairment that, on a permanent or
temporary basis, substantially limits one
or more major life activities, has a
record of such an impairment, oris
regarded as having such an impairment.
As used in this definition, the phrase:

{a) Physical or mental. Jmpmrment _
means:

(1) any physiological disorder or.
condition, cosmetic disfigurement, of

anaiomical loss affecting one or more of

the following body systems: :
neurclogical, musculoskeletal, special
sense organs, respiratory including -
speech organs, cardio-vascular, -
reproductive, digestive, genito-urinary,
hemic and lymphatic, skin, and
endocrine; or

(2) any mental or psychologlcal .
disorder, such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

The term * physmal or mental
impairment" includes, but is not limited ,
to, such diseases and conditions as
orthopedic, visual, speech, and hearing -
impairments; cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, drug
addiction, and alecholism. ‘

(b) Major life activities means
functions such as caring for one’s self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working,

{c) Has a record of such zmpmrment

- means has a history of, or has been

classified, or misclassified, as having a
mental or physical impairment that
substantiaily limits one or more major
life activities.

(d) Is regarded as bavmg an |
impairment means:

(1) Has & physical or mental
impairment that does not substantially-
limit major life activities but that is.
treated by an air carrier as constituting:

“such a limitation;

"(2) Has a physical or mental :
impairment that substantially limits-a
major life activity only as a result of the
attitudes of others toward such an -
impairment: or - ‘

(3} Has none of the unpau'ments set
forth in this definition but is treated by

an air carrier as havmg such an
impairment.

Indirect air carrier means a person
not directly involved irithe operation of

- an aircraft who sells air transportation

services to the general public other than

as an authorized agent of an air carrier.
Qualified handicapped individual

means a handicapped individual who—
(a) With respect to accompanying or

- meeting a traveler, use of ground

transportation, using terminal facilities,
or obtaining information about
schedules, fares or policies, takes those -
actions necessary to avail himself or
herself of facilities or services offered

by an air carrier to the general public,
with reasonable accommodations, as
needed, provided by the carrier;

{b) With respect to obtalmng a ticket
for air transportation on an air carrier.
offers, or makes a good faith attempt to
offer, to purchase or otherwise validly to

- obtain such a ticket;

(c) With respect to obtaining air
transportation; or other services or
acommodations required by this part:

(1) Purchases or possesses a valid
ticket for air transportation on an air
carrier and presents himself or herself at
the airport for the purpose of traveling
on the flight for which the ticket has
been purchased or ebtained; and

(2) Meets reasonable,

" nondiscriminatory contract of carriage

requirements applicable to all
passengers;

Schedule air service means any flight
scheduled in the current edition of the
Official Airline Guide, the carrier's

.published schedule, or the computer

reservation system used by the carrier.

§382.7 General prohlbition of
discrimination.

{a) A carrier shall not, directly.or
through contractual, licensing. or other
arrangemerts:

{1) Discriminate agamst any otherwise
qualified handicapped individual, by
reason of such handicap, in the
provision of air transportation;

(2) Require a handicapped person o
accepl special services (mcludmg. but
not limited to, preboarding) not
requested by the passenger; - :

{3) Exclude a qualified handicapped
individual from or deny the person the
benefit of any air transportation or-
related services that are available to
other persons, even if there are separate
or different services available for
handicapped persons except.when

specifically permitted by another sectxon
_ of this part; or,

(4) Take any action adverse to.an
individual because of the individual's
assertion, on his or her own behaif or
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through or behalf of others, of rights
protected by this part or the Air Camer
Access Act,

{b) If an indirect air carrier provxdes
facilities or services for passengers that
are covered forother carriers by
sections §§ 382.21-382.55, the indirect
air carrier shall do so in a manner
consistent-with those sections.

§302.9 Assurances from contractors.

Carriers’ contracts with contractors -
who provide services to passengers, -
includirig carriers’ agreements of
appointment with travel agents- _
(excluding travel agents who are not
U.S. citizens who provide services to air
carriers outside the United States, its
territories and communwaalths} shall
include a clause assuring

{a} Nondiscrimination on the basis of
handicap, consistent with this part, by
such contractors in activities performed
on behalf of the carriers; and .

(b) That conitractor employers will
comply with directives issued by carrier
complaints resolution offimals (CROs)
under § 382.67.

Subpart B—Requ:rements COncerning
Facilities =~
§382.21. Aircraft accesslbihty

(a) The following requlrements appiy
to new aircraft operated under 14 CFR

‘part-121 and ordered by the carrier after-

" the effective date of this part or
" delivered to the carrier more than two'
years after the effective date of this part:
(1){i) Aircraft with 30-0r more -
passenger seats on which passenger
aisle seats have armrests shall have

movable aisle armrests on at least one- -

half of passenger aisle seats.
(ii) Such armrests are not required to
be provided on aisle seats on which a

movable armrest is not feasible or aisle

seats which a passenger with a mobmty
impairment is precluded from usmg by
an FAA safety rule. .
. [iii} For aircraft equipped with .
. movable aisle armrests as required by
this paragraph, carriers-shall configure-
cabing, or establish administrative
- 'systems, to ensure that an individuals
" with mobility impairments or-other
h'andmapped persons can réadily obtain
seating in rows mth movable aisle
armrests, . .

(2} Aircraft w:th 100 or more
'~ passenger seats shall have a pricrity
space in the cabin designated for
stowage of at least one foldmg .
wheelchair;

(3) Aircraft with more than one- alsle
in which lavatories are provided shall .

- include at Jeast oné accessible lavatory.

This lavatory shall permit a qualified -
- handicapped individual to enter, -

- maneuver within as necessary to use all

lavatory facilities, and-leave, by means
of the aircraft’s on-board wheelchair.-

- The accessible lavatory shall afford

privacy to persons using the on-board -
wheelchajr equivalent to that afforded
ambulatory users. The lavatory shall
provide door-locks, accessible call
buttons, grab bars, faucets'and other
controls, and dispensers usable by .
qualified handicapped individuals,
including wheelchair users.and: persons

. W1th manual impairments;

.{4)(i} Aircraft withmore than 60 .-
passenger seats having an-accessible
lavatory, whether or not required to

have such a lavatory by paragraph (a}-[B].

of this section, shall be equipped with
an operable on-board whee]chan- for the
use of passengers.

(ii) The carrier shall ensure that an
operable'on-board wheelchairis
provided for aflight using an aircraft

‘with more than 60 passenger seats on

the request (with advance notice s
provided'in § 382.33(b)(8))'of a qualified

handicapped individual who represents -

to the carrier that he or she is able to
use an inaceessible lavatory but is -

unable to reach the lavatory from a'seat :

without the use of an on—board

wheelchair. -
(iif} On-board wheelchairs shall

include footrests, armrests which are :

" movable or removabie,’ adequate
occupant restraint systems, a- backrest.

height that permits assitance to

. passengers in transferring, structu.rally

sound handles for maneuvering the
occupied chair, and wheel locks or
another adequate means to prevent
chait movement during transfer-or

turbulence. The chair shall be designed -

to be compatible with the maneuvering.

space, aisle width, and seat height of the .

aircraft on which it is to be nsed, and to

be easily pushed, pulled, and turned in "~

the cabin environment by carrier
personnel

(b)(1) Except as provided in paragraph
(b)(2) of this section, aircraft in servxce i
on the effective date of this part shall -

- . not be required to be retrofitted for the -

sole pirpese of enhancing dccessibility.
(2y Each carrier, within two yeéars of
the effective date of this part.'shall
comply with the provisions of paragraph
(a)(4} of this section with:respect to'all’
aircraft with more than 60 passenger
seats operated under 14 CFR part 121.. -
{c) Whenever an aircraft operated -
under 14 CFR part-121 which does not.:
have the accessibility features set forth :

. in paragraph {a) of this section:

undergoes replacement of cabin mtenor
elements or lavatories, orthe - - .- -
replacement of existing seats w1th
newly manufactured seats, the‘carrier -
shall meet the requirements of -

. paragraph{a) of this section with
.respect to the' affected feature[s} of the

alrcraft
(d) Aircraft operated under 14 CFR
part 121 with fewer than 30 passenger

‘seats (with respect to the requirements

of paragraph (a){1) of this section),

‘fewer than 100 passenger seats (with
- respect to the reguirements of paragraph -

(a){2) of this section) or 60 or fewer. -
passenger seats (with respect to the
requiremhents of paragraph (a)(4) of this -

" section); and aireraft operated under 14

CFR part 135, shall comply with the
requirements of this section to the

“extent not iniconsistént with. structiral,”

weight and balance, operational and

interior configuration limitations.

(e) Any replacement or refurbishing of
the aircraft cabin shall not reduce
existing acce581b111ty to a level below
that specified in this part..

"' {f) Carriers shall maintain aircraft
accesmblhty features in proper workmg
‘order. .

§ 362.23 Airport fac|lit|es :
(a) This section applies to terminal

facilities owned, leased, or operated on

any other basis by an air-carrier at an

" “air carrier airport, including parking and-

ground transportation facilities. -
. (b} Such facilities and services shall,

‘when viewed as a whole, be accessible .

to and usable by handlcapped
individuals. ‘

(c] All such faclhtles de51gned
constructed, or altered after the effective
date of this part shall be accessible to
handicapped persons. Compliance with
the requirements of the Uniform Federal
Accessibility Standards (UFAS), ora. -
substantially equivalent standard, shall

‘be deemed compliance with this

requirement. These facilities shall also -
provide the following additional

 accessibility features:

-{1} The basic terminal design shall

permit efficient entrance and movement

of handi‘capped individuals while at the.
same time. giving consideration to their .
convenience, comfort and safety. The .- -
design, especially concerning the - .
location of means of vertical access, -

--ghall mihimize any extra distance. that .
¢ wheelchair users must travel, compared ‘
-+ t0 other persons; to reach ticket . :

counters, waiting areas, baggage
handling areas, and boarding loeations.-
(2} The ticketing system shall provide

‘handicapped individuals with the- .

opportunity to use the primary fare
collection area to obfain a ticket and

_pay the fare. .

{3) Outbound and inbound baggage

- facilities shall allow efficient baggage '
‘ handling by handicapped individuals: -
:* ‘Passenger baggage facilities shall be”
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designed and operated without
unattended physical barriers, such as
gates, which are inaccessible for
handicapped individuals,

{4) Each terminal shali contain at least

one telecommunications device for the
deaf {TDD) to enable persons with
hearing impairments to make phone
calls from the terminal. The TDD(s) shall
be placed inia clearly marked, readily
accessible location, and airport signage
shall clearly indicate the location of the
TDDs.

(5) Terminal information systems shall
take into consideration the needs of
handicapped individuals. The primary
information mode shall be visual words
or letters, or symbols. using lighting and
color codmg

Terminals shall also have facilities for
providing information orally.

{6) Facilities for moving between the .
gate area and the aircraft, including, but
not limited to, loading bridges and
mobile lounges, shall be accessible to :
handicapped individuals.

{d} Each existing fixed facility shall be
made accessible as soon as possible but
no later than three years after the
effective date of this part,

(1) Each such {acility shall—

{i) Include at least-one acéessible
route from an accessibie entrance to
those areas in which the carrier -
conducts activities related to the:
provision of air transportation; and .

{ii) Include the accessibility features
specified in paragraphs (c)[i] through .
c)(6} of this section.

- [2) An element or feature required by
this paragraph to be accessible shall be
‘deemed to be accessible if it meets the
requirements of the standards
referenced in paragraph {c} of this
section. Departures from particular
scoping and technical standards by the:
use of other methods are permitted
where substantially equivalentor. -
greater access to and usability of the
buildings or other fixed facilities is
provided. For this purpose, the special
technical provisions of § 4.1.6(a){4) of
the UFAS apply.

{3) Operational arrangements in heu
of facility improvements shall be
permitted for up to three years from the
effective date of this part or during the
time when a waiveris in effect where
substanhally equal aecess to the
facilities'is provided.

(e) Contracts or leases between
carriers and airpoit operators -
concerning use of airport facilities shall
set forth the vespective responsibilities
of the parties for-compliance with
accessibility requirements under tlns .

section and 49 CFR27.71. -~

Subpart C—Requirements for Services

§382.31 Refusal of fransportation. -

{a) Unless specifically permitted by a
provision of this part, a carrier shall not
refuse to provide transportationtoa |
qualified handicapped individual on the
basis of his or her handicap.

{b) A cartrier shall not refuse to
provide transportation to a qualified

handicapped individual solely because -

the person’s handicap results in
appearance or involuntary behavior that
may offend, annoy, or inconvenience
crewmembers or other passengers.

[c} A carrier shall not refuse to
provide transportation to qualified
handicapped individuals by limiting the
number of such persons who are ‘
permitted to travel on a given flight.

{d] Carrier personnel, as authorized
by 49 U.8.C. 1511, 14 CFR 91.8, or 14 CFR
121.533..may refuse to provide :

"~ transportation to any passenger on the
" basis of safety, and may refuse to

provide transportation to any passenger
whose carriage wauld violate the :
Federal Aviation Regulations. In
exercising this authority, carrier
personnel shall not discriminate against
any qualified handicapped individual on
the basis of handicap and their actions
shall not be inconsistent with the
provisions. of this Part. In the event that '
such action is inconsistent with the
provisions of this Part, the carrier shalt
be subject to remedles prcmded under
§ 382.85. -

(e} When a carrier refuses to provide

- transportation to any person on a basis

relating to the individual's handicap, the
carrier shall specify in writing to the
person the basis for the refusal,
including, where applicable, the

-reasonable and specific basis for the

carrier’s opirion that transporting the
person would or might be inimical to the
safety of the flight. This written
explanation shall be provided within 10
calendar days of the refusal of

-transporta tlon

§ 382.33 Advance notice requlrement_s.
(a) Except as provided irr paragraph

(b} of this section, a carrier shall not
_.require a qualified handicapped

individual to provide advance notice of
his orher iniention to travel or of his or
her disdbility as a condition of receivirg
transportation or of receiving services or
accommodations required by this part.

* (b) A carrier may require up to 48
hours advance notice and one-hour ::
advance check-in concerning a quahfled
handmapped individual who wishes:to.
receive any of the following services,
types of equipment, or accommodations:

{1) Medical oxygen for use on board
the aircraft, if this service is avaxlahle
on the flight;

(2) Carriage of an incubator, if this.
service is available on the flight;

{3} Hook-up for a respirator to the = .
aircraft electrical power supply, if this’

* service is available on the flight;

(4) Accommodation for a passénger
‘who must travel in a stretcher, if this
service is available on the flight;

{5) Transportation for an electric
wheelchair on a flight scheduled 1o be
made with an afreraft w1th fewer than
60 seats;

(6} Provision by the carrier of
hazardous materials packaging for a
battery for a wheelchair or other
asaxst:ve device;

(7) Accommodation for a group of ten
or more gualified handicappéd
individuals, who make reservatmns and
travel as a group; and

(8} Provision of an on-board
wheelchair on an aircraft that does not
have an accessible lavatory.

(c) If a passenger does not meet
advance notice or check-in requirements
established by a carrier consistent with
this section, the carrier shall
nonetheless provide the service,
equipment, or accommodation if it can
do so by making a reasonable effort,
without delaying the flight. -

{d) Carriers' reservation and other

‘administrative systems shall ensure that

when advance notice is provided by
qualified handicapped individuals as
provided by this section, the notice is
recorded and properly transmited to
operating employees responsible for
providing the accomimodation
concerning which notice was provided.

(e) If the gualified handicapped
individual prov1des the’'notice required
by the carrier for a sérvice under
paragraph (b) of this section, the carrier
shall ensure that the requested service is
provided.

{f) If a qualified hanchcapped
individual provides advance notice toa
carrier, and the individual is forced to
change to the flight of a different carrier

. because of the cancellation of the

original flight or the substitution of
inaccessible equipment, the first carrier
shall, to the maximum extent feasible,
provide assistance to thé second carrier
in providing the accommodation
requested by the’ mdnndual from the
first carrier.

§ 382.35 Attandants.

(8} Except as provided in this sectxon.
a carrier shall not require that a -
qualified handicapped md1v1dual travel
with an attendant as a condition of -
being provided air transportation. A
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" ‘concern on the part of carrier personnel”
that-a handicapped individual may need
toise inaccessible lavatory facilitiesior: -
m4gy.otherwise neéd exténsive spemal '
assistance for personal needs which.
carrier personnel are-not obligated to .

- provide is not a basis:on:which the:
-carrier'may require an attendant.- .

(b) A carrier may vequire thata- .. . -
qualified handicapped individual

- meeting any of the following criteria
travel with an attendant as a condition -

- of being provided air transportation, if

the carrier determiines that an attendant
is essential for safety:

(1} A person traveling in a stretcher or
incubator, The attendant for such a
‘person must be capable of attending to *
the passenger’s in-flight medical needs;"

{2) A pérson who, because of a mental
disability, is unable to comprehend or
respond approprlately to-safety
- -instructions:-from carrier personnel,-

including the safety briefing. reqmred by
14 CFR 121.571 (a) (3) and [a][4] or 14
CFR 135.127(b); :

(3) A person witha moblhty
1mpa1_rment so severe that the person is
unable to assist in his or her own

‘evacuation of the aircraft; :

(4) A person who has both severe -
hearing and severe vision impairments, -

- if the person cannot establish some
means of communication with carrier
personnel, adequate to permit

“transmission of the safety briefirig .
requlred by 14 CFR 121. 571[a][3) and

. (a)(4) or 14 CFR 135.117(b).

"(c) If the carrier determmes thata

. person meeting the criteria of paragraph
(b)(2), (bl(3) or (b)(4) of this section must

“travel with an attendant, contraty.to the-
individual's self-assessment that he or
she is capable of travehng
independently, the cajriér shall not
charge for the transportatlon of the

" attendant;

. [d}1f because there is not a seat

‘available on a flight for an attendant -
' whom the carrier has determined to be
" necessary, a handrcapped peison with'a -

" gonfifmed reservation is unablate: travel
on the: fhght the handicapped person .
“shall be eligible for denied boardirig -
compensatmn under 14 €FR part 250.

(&) For purposes of determining -

. whethier a seat'i§ available foran

atteniddnt, the attendant-shall be™
deemed to have checked in at the's same

'hrne as the handlcapped person;-‘ : :

-§ 382 37 Seat assignments '
* - ifa) Carriers:shall not exclude any
gualified- handlcapped inidividua) from ~(4) In: the-event-that physmal -
_‘any’séatin‘an‘exit row-or-other location ~ limitations of an aircraft with less than
. 30 passenger geats preclude theuse of: -

FAA safety: regulatlon or & prowded in
‘this section. ‘

(b} If apérson’s handlcap results in-
mvoluntary ‘active behavior that would .
result'in the person properly being
refused transportation under § 382.31; -
-and:the safety problem ¢ould be. - .

- mitigated to-a degree that would permit -

the person to be transported consistent

~ with safetyif the person is seatedin a
- partlcular location, the carrier shail offer .
the persort that particular seatlocation.
as an alternative to being refused
transportatmn

“[c).If a service animal cannot be:
accomrnodated at the seat location of
the qualified handlcapped individual -
whom the animal is- sccompanymg (see
§ 382.55(a)(2}), the carrier shall offer the:
passenger the opportunity to-move with
the animal to a seat location, if preseént.
on the aircraft, where the animal can'be
accommodated, as an alternative to
requiring that the animal travel W1th
checked baggage. - S

- §382,39, Pravision of services and
equipment. R
Carriers shall ensure that quahﬁed
. handicapped individuals are provided:
the following services and gquiprent: -
. (a) Carriers, shall.provide assistance
requ_ested by-or on behalf of qualified -
handicapped individuals, or offered by ..
-air carrier personnel.and accepted _by '
qualified handicapped individuals, in
- enp]anmg and deplaning. The' dehvermg
carrier shall be responsible-for .
assistance in making flight connechons
and transportation between gates,. | .
- {1) This.assistance shall inclade; as -
needed; the services personneland the .

wheelchairs, on-board wheelchairg : -

part, and ramps or mechanical lifts,. .=
(2) Boarding shall be by.level-entry ..
boarding platforms or accessible.

* notavailable, carriers shall' use ramps,
mechanical lifts; or other devices {not . -
normally used for freight) for enplamng
and:deplaning qualified handlcapped

. individuals who need them; Such -
‘devices shall be mamtamed in proper
working orde, -,

(8) Carriers shall not Ieave aie
handicapped passenger’ unattendedl a.
- -ground wheel¢hair, boardlng :

passenger.is net mdependently mobzle.
‘ for more than 30-minutes,” :

individual sit in any particularseat; on:
. the'biasis of handicap, except in order to:.

-comply:with thé requirements ofan ¢ - handicapped person; carrier personnel -

use of ground wheelchairs, boarding - -

' handicapped individuals’ wheelch

. and other equipmient covered' by t‘l‘g_

* Part in ‘aircraft cabins shall be'in” ‘

' accordance with 14 CFR 121.589 and 4

- CFR 121, 285[(:] oF 14 CFR 135. 87 as f T
‘apphcabte .

where provided in accordance with thls :

passenger lounges, where these' meens
are available. Where these means are  *

- handicapped individuals using personal
E _ventllatorslresplrators to bring their ...

wheelchair, or.other device; in; whlch the--

-existing models of lifts; boarding chairs.
~or otherfeasible:devices toenplane.a . -

‘are not reqmred to carty-the: o -
: handlcapped person ontor the au'craft by

hand.
" {b]) Carriers shal’l provrde services’

. wrthm the aircraft cabin as requested by’

or on behalf of handlcapped individuals;
or when offered by air carrier personnel
and accepted by handlcapped :
individuals as follows: ™ . .o
(1) Assistance in moving to and from
“seats; as part of the enplaning. and '

: deplanmg processes;

(2) Assistance in preparatmn for.
eating, such &s opening packages and

i rdentifymg food,;

(3) If there is an on- board wheelchau' '
on'the aircraft, assisfance with the use

" of the on-board wheelchalr to enable the'

person to move to and from a lavatory. :

(4} Assrstance_to a semlambulatory i
person.in moving to and-frem the

Jlavatory; not mvolvmg hftmg or, carrymg

the person; or B
{5) Assistance in loadmg and

-retrieving earry-on items, including - .~

mobility aids.and other assistive dewces ‘

-stowed on board in. accordance w:th )

§ 382.41.
(¢) Carriers are not reqmred tu

' provide extensive special-assistance to

' qualified handicapped individuals. For |

- purposes of this section, extensive =

. special assistance mcludes the followmg N
.activities: ;

(1) Assistance in actual eatmg, -
{2) Assistance within the restroom or’
assistance at the passenger's seat wzth ‘

_elimination functions;

{3) Prowsmn of medlcaI serwces L

§ 382.41 Stowage of personal equnpment.
{a) All stewage of qualified "

{b) Carriers. shall permlt quahfled

equipment, including nipn-spillable. .- -
batteries that meet-the requirements. of
49.CFR 173.260(d} and.any apphcabie
FAA safety. regulatlons. on board the

-a1rcraft and use it.-

i [>)] Carmers shall permlt quahﬁed

. ‘handlcapped individuals-to gtow canes:
~and-gther assistive devices on board: th_e
. aircraft in close proximity. to-their seats.
. .consistent with the reguirements of FAA. -
. - gafety regulations for-carry-on-items.- .. - .

-..(d) Carriers:shall fot, in implementing

. theircarry-on-haggage policies,-count . = -
"-towarda limit of-carry-orvitems any: - -
- assistive device brought-into-the cabin - -
by & qualified handicapped individual: . -



o seekmg to’ stow carry- on items in. the

- gasistive devices to-
-+ baggage claii area
= door-of the aircrafts:

Federal Register / Vol. 55, No. 44 [ Tuesday,. March 86,1990 / Rules and Regulations -

8051

‘(e) Carriers:shall prov:de for on-board
stowage ¢f passengers wheelchaxrs as
follows:
~ [%)-Carriers shall perrmt the stowage
- -of wheelchairs or components of -
wheelchairs in overhead compartments
and nnder seats, consistent with the .
requirements of FAA safety regulat:ons
for carry-on itefs. ‘

{2) In aircraft in which. a closet or ..
other approved stowage areais .
.- - provided in'the cabin for passengers’ -
<. carry-on items, of a size that will:

carrier shall designate priority stowage
space, as described below, for-at least
one folding wheelchair in that area. A
handicapped individual who takes
advantage of a carrier offer of the
~opportunity to pre-board the aircraft
.may stow his or her wheelchair in thls ‘
area, with priority over the carry-on. .
items brought onto the aircraft by'other
.passengers enplaning at the'same '~ .
airport. A handicapped individual who
-does.not take advantage. of a-carrier
offer of the opportunity to preboard may
. use the area to stow his or her
wheelchair on a first-come, ﬁrst-served
_basis along with all other | passengers

. area

‘ eabm is not available for-a folding - .
" wheeéichair, the wheelchair shall'be .
. stowed in-the cargo compartment.
N 11 When passenger compartment
. . stowage is not available, carriers ‘ghall
* provide for the checkmg and timely
* " return of passengers’ wheelchairs and
" pther assistive devices as close as”
*  possible to the door of the aircraft; $6
. that passengers may uge their 6w -
. equipment to-the extent possﬂnle, except
" where this practice would be
inconsistent with DOT regulatlone e
goverhing the transportation of
hazardous materials. ' '
[1) At the request of the passenger, the
- carrier may return wheelchairs or other -
the passengerat the
i stead of at th

“(2)1In otder to-achieve' the tlmely
““Yeturn ‘of wheelchairs, passengers’
" wheelchairs and other-assistive devices
" “ghall be among the firstitéms retneved
- from the ba age compartment. -
- (3) Wheelchairs and-other assthe

-+ Compartment witly priority over other: :
- cargoand baggage. Where:this: pnonty
- results in-passengers’ baggage being .

. - unable to be catried'on:the flight, the:

-, carrier shall make its best efforts to..
nsure thatithe otherbaggage: reachee
he passengers' destination; within fou
+hours of the scheduled errwel tzme of
-~ the flight. -+ . TR R

(3)1f enepproved stowage Area in the '

passenger 1t the' cof
_-the camer BRI

" any amourt less than twice thie llabxhty
- limits established for passengers .

- 'lugga der 14 CFR part 254.°
'devmes shall be stewed in the baggage B ge under o

B wheelcharrs or other ass: ‘
338245 Passeﬂgerlnformauon.- 3

: request thefollowing information
- concerning facilities and services
+ ‘related o the provision:ofair-

[g) ‘Where baggage: compartment size. .
" and aircraft airworthiness ' o

' ‘tonsiderations do not prohibit-doing so, -

carriers shall accept as'baggage battery-

" powered wheelchairs, including the' -
. batteries, consistent with the - .

requirements of DOT regulations on the

. transportation of hazardous materials -

[49'CFR parts 172, 173, and 175).
(1) Carriers may require that qualified -

- handicapped individuals wishing to

" have electric wheelchairs transported on
...+ aflight check in one hout before the -

. . accommodate a folding wheelchair, the’ ~

scheduled departure time for the fllght

.- If such a handicapped individial checks
_in after this time, the carrier shall - '

nonetheless carry the wheelchair if it
can do so by making a reasonable effort,
without delaying the flight.

(2} Whenever feasnble. the carrier
shall transport electric-powered -

-wheelchairs secured in an upright -
. position, so that batteries need not be

separated from the wheelchair in order
to comply with DOT hazardous

~materials rules.-

(3) When it is necessary to detach the

battery from the wheelchair, carriers =
“shall, upon request, providé packagmg
cl _for the batteries meeting the. ™ =
' requirements.of the DOT hazardous:
- ‘materials rules. and package the. ba'cteryr
~ .Carriers may-refuse. to use.packaging . .
" materials or-devices.other than those
- they normally use for this purpose:. |

(4) Carriers shall not drain battenes
(5) Handicapped individuals shall be

_ " perrmtted to provide written directions.
., -concerning the disassembling and
y _assemblmg of their wheelehalrs

§ 382 43 - Treatment of mobiﬂty aids and
A'asststfve devices.

{a) Wheni wheelcharrs or dther " -

assistive devices'are disassembled by
+'= the carrier for stowage, the carrier shall -
*. reassemble them and ensure their ™
~ prompt return to the handicapped

. passenger. Wheelchairs and other
assistive devices shaIl be returned to' the

kY

ition received by

my ¢ .
wheelchairs or ‘other mobility:

‘f¢):Carriers skall not requlre quallfied

‘ handacapped individuals to sign waivers

. of liability for damage to or loss of'

i(a)-A carrier shall make avexlable, '

" - individual briefing to any: other

- including those with vision or hearing:

-aireraft{to the extent that'it-does'n
- interfere withicrewmembers® safety:

« ‘check-in, gate assignments; and the
- checking and'claiming of luggage;

i Provided, That pérsons who are una
Lo to obtam such mformat:on from the

" transportation to.qualified handmapped :
individuals. This informiation shall - .
" pertain to the type of aircraft and, where ‘
feasible, the specific eu'craft scheduled .
for a-specific flight: D .

‘(1) The location of seats, if any, with
mevable armrests and any seats whmh
the carrier, consistent with this part,-
does not make available to quallfred
handxcapped individuals;

:{2).Any limitations on the abrllty of
" the ajrcraft to-accornimodate quallf ed
handwapped persons; - e =

(3) Any limitations 6n the avarlabxhty B
of storage facilities, in the’ cabinorin =
the cargo bay, for mobility aids or other
-equipment commonly used by
handicapped persons; .. '

(4) Whether the aircraft has an - .-
accessible Iavetory ' .
(b) The followmg provisions govern

the provision of individual safety
briefings to-qualified handicapped
individuals: . ‘

. {1) Individual safety brlefmgs shaIl be
conducted for any passenger ‘where

" required by 14 CFR 121.571 {a][S] and
_ (a)(4) or 14 CFR 135. 117(b) . -

{2) Carrier personnel may offer an

. passenger; .. ' oo

(3): Indmduel Safety bnef ings for. eu
quallﬁed handicapped individuals shall Pe
- be conducted-as mconspu:uously and
. discreetly as possible; .

-(4) Carrier-personnel shall not. requxre
‘any qualified handicapped individual to
demonstrate that he or she bas listened
. to,read, or understood the information” -
presented except to the extent that
. carrier personnel impose such a

- requirement-on. all-passengers. wnh

respect to the general safety bmeﬁng. :
and shall not take any action.adverseto. .
a-qualified handicapped. mdmdual on
the:basis that the person has not
“accepted" the briefing: - RN
{c) Each cartier shall ensure. that,
+gualified handloapped individials;:

impairments; have tunely access-1o:
information the carrier provides to:othe
passengers-in the terminal ot on the

7 ‘duties as set'forth in'FAA tegulations)’: .

~ inchiding. but notlimited to, mformano 3

concemxnghcketmg. flight delays; .7 -
"schedule chranges, corinections; flight:.
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on aireraft changes that mli affect the' -
travel of ed pers

{d] Caxriers:shall have, at each aupm't'
they use, a copy of this part and shall -
make it available for review by -
handicapped persons on request. .

§ 382.47 Accommodaﬂons for persons
with hearing lmpa:rmernts T

{a) Each carrier prowdmg scheduled
air service, or charter service under
section 461 of the Federal Aviatiocn Act,
and which makes available telephone -
reservation and information service
available to the public shail make
available a telecommunications device
for the deaf {TDD) service to-enabie
persons with hearing impairments to .
make réservations and obtain _
information. The TDD sérvice shallbe
available during the same hours as the
télaphone service for the general public
and the response time for answering
calls shail be equivalent. Users of the
TDD service shall not be subject to
ckarges for a call that exceed these -
applicable o cther users of the
telephone mfopmahon and resewauﬂn
service.

(b} In awcraft in Wh}(‘.h saiety hnefmgs

are presented to passengers on video
screens, the carrier shall ensure that the
vn:leo presentation is accessible to -
persons with hearing impairments.

(1} ¥xcept-as provided in paragmph

_[b)(2) of this secticn, the carrier shall

implement this requirement by. usmg

- open captioning or an inset for a sxgn

language interpreter as part of the video
presentatmn.

(2) A carrier may use an eqmvalent
non-video aliernative to this .
requirement only if neither open
captioning nor a sign language .

interpreter inset could be placed in the
video presentatmn without so mterfemng

with it as to render it ineffective or

would be large enongh to be’ re.adable"_ o

(3) Carriers shall unpiement tha
requirements of this section by .
substituting captioned video materials
for mcaptioned video materials as the
uncaptioned naterials are replaced in
tke normal course of the carrier's

: opereﬁons

§382.49  Security screenmg of
passengers.

{a) Qualified hand;capped mdlmduais
shall undergo security screening in the
same mannér, and be subject lothe” -
same security requirements, as other
passengers. Possession by a qualified
hardicapped individual-of an aid used -

for independent travel shall not fseb}ect :

the person or the aid to special

screening procedures if the person using -

the aid clears the security system -
without activating it. Provided, That this

paragraq:h shall not proi'nbat security

personnel from examining a ‘mobility aid -

or assistive device which, in their
judgment, may conceal 8 weapon o1 -
other prohibited item. Security searches
of qualified hatidicapped individuals™
whose aids sctivate the security system
shal be conducted in the same manner
as for other passengers. Private security
screenings shall not be required for
qualified handicapped individuals to a
greater extent, or for any different
reason, than for other passengers.

{b} Except as provided in paragraph
(¢) of this section, if a qualified’
hanchcapped person requests a prwate
screening in a timely manner, the carrier
shall provide it in time for the passenger
to enplane. '

(c) If 2 carrier e’mpioys technelegy o
that ean conduct an apprepriate
screening of a handicapped passenger
without necessitating a physical search
of the person, the carrier is not required
to provide a private screening.

§382.51 Communicable diseases.

(a) Exvept as pmwded in pamgraph
{b} of this section, a carrier shali'not
take any of the following actions, with
respect to & person who is otherwise a
qualified handicapped individual, on the
basis that the individual has a
comrnumcabiae disease or infection:

"{1) Refuse {o provide transportatlon to
the person; )

'(2) Require the person to pmmde a
medical certificate; or

(3) Impose on the person any

candition, restriction, or reqmrement not

imposed on other passengers.

{bj The carrier may take actions listed
in paragraph (a) of this section with
respect to an individual who hasa*
communicable disease or infection
which has been determined, by the . S
Surgeon General, the Centers for’

Disease Control, or ather Federal public |

health authority knowledgeable about -
the disease oririfection, tobke -
transmissible o other persons in the
normal course of a flight. :

(c} I & qualified handicapped
individual with a communicable disease
or infection of the kind described in
paragraph (b} of this section presents a
medical cerificate to the cattier, as
provided in ‘§ 382.53(c}{2), the carrier
shall provide transgortationto the -
individual, urdess it ¥s not feasibie for
the carrier to implement the conditions
set forth in the medical certificate as -
necessary 0 'prevent the trangmission of
the disease or infection to other persons
in the n.orm.al course of aflight. "

§ 382.53 Medicalcerttﬂcates.
{a) Except as provided in this section,
a carrier shalt net require a persan-who

is otherwise a gualified handicapped
person te have a medical certificate s a
condition for bemg prov1ded :
transpertation.

(b){1) A carrier may require a meedical

certificate for a qualified handlcapped
individual—

{i) Who is travelmg ina stretcher or
incubatar;

(ii} Who.needs medical oxygen during
a flight, as provided in 14 CFR 121.574;
or

(iid) Whose medical condition is such
that there is reasonable doubt that the
individual can complete the flight safely,
without requiring exiraordinary medical
assistance during the flight. . .

(2} For purposes of this paragrap&:, a -
medical certificate is a written . .
statement froim the passenger’s
physician saying that the passenger is
capable of completing a flight safely,
without requiring extraprdinary medical
assistance during the flight.

{c}{1) If a qualified handlcapped
individual has a communicable dlsease
or infection of the kind described in
§ 382.51(b), a carrier may require. a
medical certificate. i

(2) For purposes of this pare.graph. a
medical certificate is a written
statement from the passenger's -
physician saying that the disease or
infection would not, under the present -
conditions in the particular passenger’s
case, be communicable te other persons
during the normal coarse'of a flight. The
medical certificate shall state any
conditions or precautions that would
have to be observed to prevent the
transmission of the disease or infection
te other persons in the normal course of

. aflight. It shall be dated within ten days
- of the-date of the’ ﬂlght for wh;ch itis

presented

§ 382,55 M:scellaneous provisions.

(a) Carriers shall permit dogs and
other service animals used by
handicapped persons to accompany the
persons on a flight. )

(1) Carriers shall -accept as evidence
that an animal is a service animal
identification cards, other written
documentation, presence of harnesses or
markings on harnésses, tags, or the
credible verbal assurances of the - )
qualified handicapped mdméuai *usm,g
the animal. )

(2) Carriers shall permil a service
animal to accompany.a qualified
handicapped individval in any seatin

which the person sits, unless the ammai o
" obstructs an aisle or other area that -

must remain unobstructed in order to
facilitate an emergency svacuation.

(3} In the event that special L
information concerning the
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transportation of animals outside the
continental United States is either
reqmred to be or is provided by the -
carrier, the information shall be

- -provided to all passengers traveling with

* - -arnimals outside the contitental United

‘States with the carrier, including those
traveling with service animals. :

- (b} Carriers shall not require qualified

- - handicapped mdrvrduals to sxt on

«:- blankets. °

" (c) Carriers shall not restnct the

" ‘movements of handlcapped persons in

terminals or: require them to remainina

holding srea or other locatwn in order, to

* be provided transportation, to receive
assistance, or for other purposés, or

. otherwise mandate separate treatment
for handicapped persons, except as

-permitted or required'in this part.

_ §a3sas? Charges for accommodatlons

° prohibited.. .

Carriers shall not nnpose charges for
providing facilities, equipment, or -

services that are required by this part to

be provided to quahfled handmapped
individuals.

Subpart D—Admlnistrative Provislons

- (a) Each carrier whrch‘operates
.- “aircraft with more-than 19' ‘passenger
. seats shall provide: training, meeting the -
- requirements of this‘paragraph, for: all -
its personnel who deal Wwith the - '
traveling public, as’ approprrate tc the
duties of each employee.”
(1) The carrier shall ensure trammg to
proficiency concerning: -
. (i} The requirements of this part and
other DOT or FAA regulations affecting
the provision of air travel to -
handicapped persons, and -
(ii) The carrier's procedures,
consistent with this part, concerning the
. provision of air trave! to handicapped
persons, including the proper and safe
. operation of any equipment used o .

accommodate handicapped passengers .

: . [2) The carrier shall also train'such-
.. employees with respect to awareness, -
and appropriate responses-to - ‘

handicapped persons, including persons

" with physical, sensory, mental; and.
emotional disabilities, including how to
distinguish among the differing abilities
of handicapped individuals.

(3] The carrier shall consult with
nrganizations repregenting persons with
disabilities in developing its training
program and the pohcxes and procedures
concerning which carrier personnel are
trained.

(4) The carrier shall e ensure that
personnel required to receive training
shall complete the training by the
following times:

*'persons. This. Arainiing is required only

- officers shall récéive this training before
" . abswming their duties under § 382.63. A1l -
~ employees ‘performing the: cc:nnplamts

(i) For crewmembers subject to .
training required under 14 CFR part 121
or 135, who are employed on the date
the cadrrier's program is established
under § 382.83, as part of their next-
scheduled recurrent training;

(i) For othér personne] employed on.
the date the carrier's program is
established under § 382. 63, within 180

_days of that.date;

(iii) For crewmember's.subject to

training requiréments under 14 CFR part

121 or 135 whose employment i any

given.position commences after the date _

the carrier’s program is established
under § 382.63, before they assume their.
duties; and .- -

(iv} For other personnel whose
employment in any given position
commences after the date the carrier's
program is established under § 382.63,
within 60 days of the date on whmh they -

assume their duties.

(5} Each carrier shall ensure that all

- personnel required toreceive training

receive refresher training on the matters
covered by this section, as appropriate.
to the duties of each employee, as
needed to maintain proficiency.

{8} Each carrier shall provide, or |

Tequire-its contractors to provide,:
'trammg to: ’the contractors’ employees

concerning travel by handu:apped

for those-contrdctor'employees who deal

directly with the traveling public at’
- airports, and'it shall be tailored to the

employees’ functions. Tralmng for
contractor employees shall meet the
requirements of paragraphs (a)(2)
through (a)(5) of this section. .

(7) Current employeés of eéach carrier
designated as complaints resolution
officials, for purposes of § 382.65 of this
part, shall réceive training concerning
the requirements of this part and the
duties of a complaints resclution official
within 60 days of the effective date of
this part. Employees subsequently
designated as complamts resolution -

resolution official function shall i teceive.

* annual refresher, trammg concemmg

their duties and the provisions of this -
regulation. -

{b) Each carrier operahng only aircraft -
with 19 or fewer passéenger seats shall
provide training for flight crewmembers
and appropriate’ personnel to ensure that
they are familiar with the matters listed
in paragraphs (a)(1) and (a)(2) of this
section and comply with the -
requirements of this part.

~ §382.63 Carrier programs.

-{a)(1) Each carrier that operates
aircraft with-more than 19 passenger -

E ;Department.'

seats shall establish and implement,
within 180 days of the effective date of
this part; a written program for carrying
gut the requirements of this part..

(2) Carriers are Ii_ot-excused from
compliance with the provisions of this
part during the 180 days before carrier
programs are required to be estabhshed

(b} The program shall mclude the ‘

L followmg elements;

+:{1) The carrier’s schedule for trammg _ '
1ta personnel in comphance with
§ 382.61;-

{2) The carrier's policies and

-procedures’ for accomrnodating

handicapped passengers consistent with
the requirements of this part.

(c)(1) Major and National carriers [as
defined in the DOT pubhcatmn Air
Carrier Tmﬁ% Statistics), and every
U.S. carrier that shares the desrgnator

code of a Major or National carrier (as-

described in 14 CFR 399.88), shall submit

‘thexr program to the Department for-
_review within 180 days of the effectlve

date of this part.
{2) The Department shall review each

_carrier's program, which the carrier shall -

implement without further DOT action
at thetime it is’ submltted tothe

. (3) I the Department detemnnes that

i ‘any poition of a carrier's plan must be-
“amended, or provisions added or

deleted, in order for the carrierto
comply with this part, DOT will direct

... the carrier to-make apprepriate changes
. 'The carrier shall incorporate these
_changes into its program and 1mplement
.them. S

" (d) Other carriers shall maintain their
programs-on file, and shall make them
available for review by the Department
on the Départment’s request. If, upon
such réview, the Department determines -
that any portion of a carrier's plan must -
be amended,; or provrsmns added or

. deleted, in order for the carrierto. . -

. -comply with this.part; DOT will direct .. .
-the carrier to make appropriate changes ‘

. The carrier shall 1ncorp0rate these " - .

S changea into 1ts program and lmplement L

them. -

'8 382.65 COmpIIance procedures.

(a] Each carrier providing acheduléd-
service shall establish and implement a
complaint resolution mechanism, -
including designating one. or more
complaints resolution official{s) (CRO} -

to be available at each: alrport which the '

carrier serves. - -

(1) The. carrier shall inake a CRO
available to-any persen who complains-
of alleged viclations of:this part during
all times the carrier is. operatmg at the
airport.. -
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. (2) The catrier may make the CRO
available via telephone, at ro cost to the
passenger, if the-CRO is not present in
person at the zirpert at the tinte of the -

_complaint. If a telephone link to' the:
CRO is used, TDD service shall be
‘available s0 that persons with hearing -
impairments may readily communicate
with the CRO.

(3) Each CRO shall be tharoughty

- familiar with the requirements of this
part and the carrier's procedures with

" respect to handicapped passengers.

(4) Each CRO shall have the authority
to make dispositive resolution of
complaints on behalf of the carrier. -

(5) When a complaint is made to a
CRO, the CRO shall promptly take
dispositive action a5 follows: :

(i) If the complaint is made to a CRO
before the action or proposed action of
carrier personnel has resuited in a

* violation of a provision of this part, the
CRO shall take or direct other carrier

personnel to take action, as necessary,

to ensure compliance ‘with this part.

Provided, That the CRO is not required

" to be given autherity to cowntermand a4

decision of the pilét-in- cmnmand of an

- aircrait based on safety. '

(ii) If an alleged violation of a
provision of this part has already

occurred, and the CRO agrees that a

viclation has eccurred, e CRO shall

provide to the complainant a written

statement setting forth'a summary of the -

facts and what steps, if any, the carrier

proposes to fake in response to the

vidlation.

{111} if the CRO detérmines that the
carrier's action does not violate a
provision of thiis part, the CRO shall .
provide to the complainant a written -

. statement mciudmg @ smmmary of the -
facts and the reasons; uhder this part,
for the determination,

*. {iv} The statements required to be
provided in paragraph {a){5} of this
section shall inform the complamant of
his or her right to pursue DOT

“enforcement action vnder this sectmzL
This statement shail be provided in

person to the complamant at the airport

if possible; otherwise, it shall be

forwarded to the complainant within 10

"calendar days of the complaint.

.. (b} Each carréer shail establish =
procedure for resolving written
complaints alleging violation of the
provisions of this part.. -

-(8) A carriex is not ::equu-ed te respond
to & complaint postmarked mote than 45
days after the date of the alleged
violation. -

{2Y A written compiamt shall state
whether the complainant has contacted
a CRO in the matter, the name of the
CRQ) .and the date of the contact, if

available, and include any written
response received from the CRO.,
(3} The carrier shall make a

dispositive written response to a written

complaint alleging a violatien of a -
provision of this part within 30 days of

. its receipt,

(i} If the carrier agrees that a violation
has occurred, the carrier shall.provide to
the complainant a written statement-

-setting forth a summary of the factsand |

what steps, il any, the carrier proposes
to take in response to the viotation.

(i) ¥ the carrier denies that a
violation has eccurred, the response
shall include a summary of the facts and
the carrier’s reasons, under this part, for
the determination. -

(iii) The statements Tequired to be
provided in paragraph {bj(3).of this
section shall inform the complainant of

" his or ker right to pursne DOT _
_ enforcement action under this section..-
{c]) Any person behevmg that a carrier .

has violated any provision of this part

- nay contact the following office for
_assistance: Department of

Transportation, Office of Consumer

Affairs, 460 7th Street, SW., Washington,

DC 20590, {202} 366-2220.
(d} Any person behevmg that a carrier

- has violated any provision of this part

may file a formal complaint nnder the
apphcable procedures of 14 CFR part
3oz,

[FR Doc. 90-4998 Filed 3-2-90; 845 am;
BILLING CODE 4016-62-M -

Federsl Aviarﬁm; Administration
14 CFR Parts 121 and 135

[Docket Ro. 25821  Amdt. No. 121-214 and Co

135-363

* RIN 2126-AC75

Exit Row Seating

" AGENCY: Federal Avmﬁon

Administration {FAA), DOT.
ACTHON: Final ule. - - .

SUMMARY: This ﬁml rale mgizlaies exit’

- row seating in aircraft operated by U.5.

air carrier and commercial operators
[ceruficate holders} except on-demand
air taxis with nine or fewer passenger
seats. It requires that only persons who

. are determined by the certificate hol_der.

to be able without assistance, to ‘
activate an emergency exit and to take

‘the additional actions nieeded to ensure -

safe use of that exitin en emergency

may be seated in exit rows. This action

is intended to further safety for all

passengers.

paTES: Effective Date: April 5,1990.
Compliance Date: Qctober 5, 1990, -

FOR FURTHER INFORMATION CONTACT:
Ms. Irene H: Mields or Mr. John Walsh,

- General Legal Services Division {AGC-

100), Office of the Chief Counsel, 800
Independence Avenue, SW., - '
Washington, DC 20591 Telephone {202)
267~3473.

SUPPLEMENTARY INFORM_ATION:
Availability of Final Rule
Any person may obtain a copy of this

- final rule by submitting a request to the

Federal Aviation Administration, Office
of Public Affairs, Attention: Public
Inquiry Center, APA-430, 860
Independence Avenne, SW.,
Washingtor, DC 20591, or by callmg

" (202} 267—3484 ‘Communications must -

identify the docket number of thls final

- rule.

Persons interested in being placed on
the mailirig list for future notices of
proposed rulemaking (NPRM's) and final
rules sheuld regaest from the above
office a copy of Advisary Circular No.
11-2A, Notice of Proposed Rulemaking:
Distribution System, which describes
the application procedure.

In an effort to make this information
available in an accessible format to
individuals who are blind or visually
impaired and to other individuals who
are print handicapped, the Federal

-Aviation Administratien (FAA) will
. make available for copying a number of
_dudio cassetle tapes of the entxre

amendment [and the accompanying
regulatory evaluation) in the FAA Rules
Docket, Room 915G, FAA Headguarters,
800 Independence Avenue, SW.,
Washington, DC. In addition, single
cassette tapes will be available in the
Public Affairs ofiices of the agency's

__hine regional headquarters; at the Mike
Monroney Aeronautical Center, :

Oklahoma City, Oklahoma; and at the
FAA Technical Center, .A,uantm City,
New Jersey.

Backgroumd

Introduction : -

This rule prescribes fequirements
relating to the seating of airline
passengers near emergency exits. The.
FAA has determined that a rule is
necessary to establish clearly .
understood, consisient, and predactable
practices regarding the seating of’

* passengets in So-called “exit rows,” and

to prevent instanges of arbitrary,

‘unexpected, or anwarranted treatment
by =irline employees.

The issues addressed by the rule are

" among the most diffienlt and

controversial ever addressed by the
FAA, for they require, in the interest of
what is essential for the safety ofall’
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passengers, that some passengers be
treated differently from other :

~passengers, dependmg on their pﬁystcal
ab:htles. .

The FAA must be satisfied that any
differences in prescribed treatment are
fuIly justified by the incremental gains
in safety achieved thereby. The criteria:
‘set forth in the present rule have been
weighed against this standardwith the:
greatest care. The' FAA is persuaded
that, in this case; the standard has been
met. -

Mishaps in commerc:al amahon are
extremely infrequent, but when they
occur, survivability is a function of a
great many regulatory decisions relating -
to the design and construction of the
_dircraft and its interior and to the.

: procedures invoked by.airline
employees. Some of those decxsions, in
lso]atmn, may seem small or “on the -

miargin,” but all are necessary.elements’ _\.

to the total safety equation.

A critical prerequisite to Sm-vwabmty
in-many such circumstances is the
fastest possible evacuation of the
aircraft. Essential 1o the oblactlve is the
fastest possible safe opening of
emergency exit doors, followed by the
fastest possible movement of passengers

" through these exits and toward safety..

The FAA has determined, in light of
the importance of maximizing the. - .~
likelihood of a successful evacuation in

-the eventof 2 rmshap. and because of
- the pivotal role played by those
" passengers seated in closest proximity
to airplane exits, that it is necessary to -
‘issue a rule, based en verifiable _
qualificatiens, establishing passenger
eligibility-to sit in an exit Tow,

5ummqty of the Rule .
A passenger aircraft crashes. Inside

the cabin, there are many survivors. A -

fire begins. If the passengers are to stay

' alive, they must get out of the aircraft as

-s00n as they can. Seconds mean the
difference between life and death. This
is the scenario on which a
crashworthinegs standard is based.
Many other FAA rules are intended to -
prevent a crash from ever happening. A
crashworthiness rule assumes that a
survivable ¢rash has happened and then
specifies certain actions to maximize
people's chances:of getting aut alive..

This rule on exit row seating provides
a crashworthiness standard. Exit doors

‘must be-opened quickly and properly if-
an emergency evacuation is to-succeed.
Often, crewmembers-are not in a

. position to lead or conduct this part of

the evacuation. Passengers sitfing near

the doors maust perform the functions.on
which their lives; and the lives of their

fellow passengers, depend.

" What are some-of these functions?
First, a passenger must be able to locate
the door.and quickly follow the -
instructions, written and oral, for its .
use. Door operations and instructions-
differ from aircraft to aircraft. A delay in

figuring out how to operate the door.can-
" cost precious seconds; operatm.g it - '

improperly can m]ure or-result in the -
deaths.of passengers. . -

Second, a passenger inust. beable’
physically o open the door. Doors are
often heavy and clumsy to manipulate,
and not every passenger can open them
guickly.

" Third, a person must be able to
‘determine when to open the door. This

involves being able to respond to

shouted or hand-signalled instructions
from flight attendants, as well as being

‘able to'tell when opening an exit would
" be too dangerous (e.g., because of fire on

the adjacent wing). .
Fourth, a person must be able to go .
quickly through the open £xit, in order

- not to cause a traffic jam at the door,

and perhaps to assist other passengers
to leave the danger zone around the
aircraft.

Fifth, a passenger must de’vate full

attention to his or her emergency tosk..
A passenger who must care for smail
children, for example, may be unable to
doso. -
" The rule says simply that au‘Imes
shall seat in exit rows only persons who
appear able to perform these and other. -
relevant functions in an emergency.
evacuation. Persons who do not appear.
able to perform all the functions may sit
in any other seat. Airlines also must . .
take steps to inform passengers sitting in
exit rows about what may be required of
them in an emergency evacuation. By
following these réquirements, aitlines
will minimize the likelihoed of =~
passenger-caused evacuation delays
that could cost lives, .

In addition to the critical nature of the

" tasks just cited for opening the exit

doors quickly, it is equally important
that queues form readily and that =
evacuation proceeds as rapidly as
possible. Therefore, in drafting this rule,
the FAA had to consider not only the

" requirements for quickly opening the

exit door (when and where appropriate}
but also the requirements for initiating
the orderly progression of the evacuees
to safety, beginning at the eéxit rows.

As discissed further herein, this rule h

has been promulgated with full ,
consideration of the Air Carrier Access -
Act of 1985 {ACAA}, which prokibits
discrimination in air transportation on
the basis of handicap, but also requires
that measures to eliminate such

‘discrimination take into agcount the

safety of all passengers.

During a regulatory negotiation to
implement the ACAA, the participating

‘graups representing persons with

disabilities, the industry groups, and the
Government were unable to reach
agreement-on the exit row seating issue, -
Accordingly, the Office of the Secratary
of Transportation (OST), in an NPRM'to |
implement the ACAA, formulated its.
own propesal on exit row seating (53 FR’

" 23574; June 22, 1988). It tock cognizance

of the safety 1mphcat10ns of exit row
seating by proposing that carriers.-be
prohibited from excluding persons from
any seat on the basis of handicap,
except in order to comply with an FAA
safety rule.

This rule addressés the safety aspects
of exit row seating and will result in

some persons bemg seated in seats

other than those in exit rows, based on
the application of neutral, functional
criteria, For example, young children,
persons who are too large or too small,

. persons with some disabilities, and

elderly persons who are physically frail
will be seated in a location other than
an exit row. This rule does not affect

‘exit row seating in the on-demand,

operations of air taxis that bave nine or
fewer passenger seats. The purpose of a
charter flight very well may be to carry
a person whose disabilities make other
commercial flights unavailable.

Summary of Comments

Notice of proposed rulemaking No.
89-8 was published in the Federal
Register on March 13, 1989 (54 FR
10484). The comment period closed June
12, 1989, The FAA, in accordance with
its standard policy, continued to accept
comments and ¢ consider them so far
as possibie without incurring expense or

- delay. Approximately 650 respondents
_registered their comments.in the public

docket on the proposed regulation as of
July 28, 1989. Of that number,
approximately 550 opposed the NPRM,
while 90 supported it.

Individuals provided over 600 of the
comments, whilé 40 came from various
public or private associations and
organizations. The largest number of
individual comments came from blind
persons or friends, associates, and
relatives of blind persons. Individual
comments also came from other persons

.with disabilities, passengers who have

no disabilities, students, and flight -

‘attendants, pilots, and other perscns

connected currently.or in the past with

the aviation industry. = .
Representatives of orgamzatmns of

persons with disabilities-also .

- commented. Again, the largest number

came from groups with blind-
membership: the National Federation of
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L the Blind (NFB), the New Mexito

“Commission for the Blind, the Golden

" Triangle Council of the Blind, the
Amerjcan Foundation for the Blind, the
American Council for the Blind, and
various state or local affiliates of the
NFB in Indiana; Alaska, Pennsy!vama,
Florida, Maine, New York City,
Colorado, Kansas, Wisconsin, . .

. Maryland, Nebraska, South Carclina,
‘Oregon, Georgia, and Connecticut, as
well as from the NFB Federatlon Center
for the Blind.

_ In addition, the national _offtce of the

. NFB filed 2 volumes of materials and a~

“13-page unsigned document identified

- on the first page only as being from the
“‘National.Federation of the Blind." After

‘the commentpemod closed, the NFB-
wrate tothe Secretary of Transportation

. ('the‘-Se;_creta,ry], concerning the exit row

_seating issues, reiterating the NFB's
position and disagreeing with an

internal, deliberative FAA memorandum .

which had come into the NFB's
possession. This letter and the agency
réply also were submitted to the docket,
“The FAA received over 200 form letters
of several types, many withoiut return
addresses and/or legible signatures. We
believe these also came from NFB

- members, since the comments made

“ repeated those made by the national
office, its chapters, and identifiable
“members. The FAA acknowledges these,

~ but it has not included them in the count
. of commenters’ who wrote then- own
- letters.

Commenters representmg groups of

" personis with a variety of disabilities

" ineluded: the National Association of
the Physically Handicapped, the Society
" for the Advancement of Travel for the -
Handicapped, the State of Washington
Governor's Committee on Disability
Issues and Employmenit, the Paralyzed

" " Veterans of America, the Disabilify -

-Advocacy Organization, and'the
' Southwest Center for Independent . -
- Living. The Architectural and
Transpertation Barriers Compliance
- Board (ATBCBY), a Federal organization
. devoted to monitoring the
implementation of the Architectural
Barriers Act and related statutes and
regulations, also commented. _
In-general terms, most of the blmd
individuals and théir’ organizations

" oppose the NPRM, as do most of the i
' organizations representing persons with

- ‘other disabilities. Supporters of the
NPRM, however, include some :

" individuals ‘and organizations who are
. blind or who have dther disabilities,
Also, while the NFB and its members -

- oppose the éntire NPRM.and any seatmg !

‘restrictions, the other organizations:are
~more selectlve in their comments,”

" opposing portions of the NPRM and

offering alternatives.

The following orgamzatmns.
representing facets of the aviation
industry, commented: the: Association of
Professional Flight Attendants, the
Retired Airline Pilots Association, the

" ‘Association of Flight Attendants (AFA),

the Air Transport Association of
‘America (ATA), the National Transport
Safety Association, Inc., Airport:Safety

- Services, Intérnational, the Interaction

Research Corporation, and the Regional

_ ‘Airlines’ Association (RAA). The

National Transportation Safety Board .

"(NTSB], an independent safety agency

of the Federal- govemment also

- commented.

Those connected with the aviation

industry are unanimous in their support

of the NPRM. The ATA and the RAA,
however, provided detailed comments

~ - on changes their members wanted to see-’

refiected in a final rule. . .
The FAA also considered the

. comments and questions of Members of
Congress who wrote to the Secretary, to

the Administrator, or to the docket
regarding the NPRM or related matters;

-a variety of published interviews or
* articles on the exit row seating issue;

studies; accident records; the record of a
hearing before the Subcommittee on
Aviation, Committee on Comrmerce;

Science, arid Transportation, United

States Senate, on March 14, 1989;

‘relevant-news articles and videotapes,

and information made available to the
FAA regarding an evacuation test held-
by World Airways at the request of the

.NFB. The relevant materials were
placed in the docket.

Since most.of the comments came
from the National Federation of the
Blind (NFB} its affiliates, and members,
the NFB's issues will be presented first,

~ along with the positions of other

commenters on these i issues.
Discussien of the Issues

The NFB focused on seven specific
issues in its formal comments within the
two volumes it filed. The NFB's affiliates
and individual members tended to
comment on several of the seven issues, -
but not on all of them. The seven issues,
however. really made three.major

_points, so they are grouped together, as
" indicated below, to refiect tlns. .

Whether the FAA Has a Genuine

- Evidentiary Basis. far the Ex:t Row

‘Seating Rule :
. This issue. combmes points 1, 2, and 7

' of the NFB's formal comments that
guestion whether the FAA has

substantial evidence; flight safety

evidence, or other evidence that-there is :
- _ asafety nece351ty for the NPRM. .

.‘Basically, the NFB criticizes the

evacuation study conducted by the Civil

- Aeromedical Institute (CAMI) of the -

FAA. Chiefly, the NFB criticizes the
FAA for measuring blind persons only
for their rate of movement from a given

. seat to the exit door or window; for not

. testing blind persons’ capacity to
-perform other functions related to an

" emergency evacuation; for not limiting

the test group to blind persons who are
frequent fliers; and for using simulated
blind persons in testing emergency

-evacuation through an over-the-wing
. exit. The NFB also alleges that the

FAA's failure to issue a rule after = -
completion of the CAMI study in 1973
shows that the study does not warrant
such action. .
The NFB zlso criticizes F. AA's rehance
on accident reports and other studies,
stating that none of them show that
blind persons ever caused an accident
or.slowed an evacuation. It alleges that
in 1968 and 1976, blind persons actually
were instrumental in the evacuation of
passengers during aircraft emergencies.
The NFB also alleges that an experiment
the NFB conducted with World Airways

" in 1985 proves that exit row seating

restrictions should ot apply te blind -
persons. The NFB says that blind
persons are capable of performing the
functions that may be the responsibility
of those persons SIttlng in emergency ’

~exit rows.

The Society for the Advancement of -

Travel for the Handmapped whose ’
‘ former spokesperson also is blind, .
" coneurs in large measure with the NFB.

The Paralyzed Veterans of America

'(PVA) comments adversely on the
studies, stating that the FAA has not

performed statistically valid tests on

‘passengers with a variety of
‘impairments, inchiding old age, cbesity,

pregnancy, sobriety, and those related to
various types of disabilities:

The criticism of the American Council
for the Blind {ACB), another major
organization with blind membership, is
based chiefly on the limited number of
functions tested by CAM], but the ACB
agrees withthe FAA that it might not be
feasible to test all the functions, -
especially those that could result in.
injury. It suggests additional testing and
careful study of the World Alrways

‘ expenment

The. aviation industry, conversely,

"' supports the NPRM, the CAMI study,

and the other data on which tha FAA

" based its proposal. The RAA finds the -

CAMI data “compelling.” The ATA
states: “The studies cited in the NPRM

E are persuasive, empmcal evidence that
-what ¢commiorn sehse tells us is frué: to
. allow persons with known physical -
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deficits to git in exit rows wi'H'a-mpede
~ the process.” All the other aviation
groups and organizafions support the

FAA findings.directly or mdrrectly by
focusing on the need for speed in -
1initiating the emergency evacuation, the
dangers of any delay in the beginning
‘phases of an evacuation, and the

“wisdom of placing persons in exit rows
who are not limited by a physical or
mentsl disabifity.

In regard to additional testing of -
fanctions that might have tobe *
performed during an emergency
evacuation, nofe of the disability groups
commented on-the factthat the FAA

. invited representatives of disability
groups to accompany FAA staff toa
certificate holder's flight attendants®
training facility to enable them to
- demenstrate the proficiency of persons
~with disabilities in finding mechanisms,
opening-doors, removing over-the-wing
- exits, responding to flight crew
.. instructions, and other evacuation ..
fanctions, None of the disability groups
accepted this invitation. Representatives
from the ATBCB and the Association of
_Flight Attendants, however, did
“participate,

The information avaxlable from th:s

traTning program is instructive. In the
 training devices of this certificate holder
alone; there are atleast 1t types of -

doors or emergency ‘exits, each of which .-
" requires varying degrees of s’trength and. .

agility to openamd each of which -
operatés somewhat differently from the
others. During the notice period, several -
FAA representatives visited another
major certificate holder’s training
facility where similar observations were
made. It i3 reasonable to conclude that,
given the' differences in operating
instructions and tech:mques, sight also
would play & major role in successfully
opening the door or exit m a ttmely
fashion. '

Findings.i ofCAM'I Study -

The CAMI study. ctmducted in 1973,
was designed to asséss the effects of
handicapped passengers aboard an
aircraft during an emergency
evacuation. CAMTs project was
.undertaken in response to the Civil .
Aeronautics Board's {CAB] request for
clear safety standards in this area!
Basically, the position of the CABin"" . -

- 1972 was similar to that of the FAA
today. It recognized thét handicapped
PeLsons were encomrtermg imconsistent

) practlces and policies in the prevision of

" air carriage. The CAB recormnended
that appropnate actions be taken,’

. leoking towards the issuance of safety -

_‘regulations or this: ‘pregsing problem:,

"thht Sfandards Techmca} Divigion

Report on Adr Transportation of
Handicapped Persons,” June 1973, p. 3.
As discussed furthér herein, the FAA
elected not to regulate directly, in regard -
to exit row seating or other issues
relatmg to the carriage of handicapped’
persons. Instead by Amendment 121-
133 (42 FR 18392; April 7, 1977) the FAA
issued § 121.586 of the Federal Aviation
Regulations (FAR), “Authority to refuse
fransportation,” which allows air
carriers to establish their own
procedures for persons who may need’

assistanice in an emergency evacuation.

In light of the FAA's experience under
the current regulation, FAA finds that
the CAMI research supports reStrlctmns
on exit row seating. A CAM! report on
the subject states that:

The everage ambulatory ha:nd:capped

passenger appears o possess adeguate -
mobility for escape. He could be seated

"anywhere in the cabin except in an exit row

- N *

or a primary overwing exit route *
. “Emergency Escape of Handicapped Air
Travelers," Report FAA—AM 77-11; July 1977,

P 36. (A copy of this re'portwas entered in
“the chula;tory Daocket). )

This report was prepareci for posSabie .

publication’in seientific journals and,

therefore, includes certain observations

and tests condocted by the resegrchers
that are not contained in the 1873 report .
by the FAA’s Flight Standards Service,
“Air Transportation of Handicapped -
Persons,” Project Report No, 73-740—

- 120A. Although both Teports are based

on the tests conducted in 1973, only the
1973 report, which contains no direct .
conclusions on exit row geating, was
available at the time Amendment 121~
133 was adopted. The research does
make a number of findings relevant to
the seating of persons with disabilities

in exit rows. The agency simply did not .

have available the full, considered

_ opinions of the researctiers at the time -

Amendment 121-133 was adopted. -
Among the research fmdmgs are the
following:

Persons with drsabxhnas mcreased the exit
time through floor-level exits in all cases,
ranging from 3.9 seconds to 49.8 seconds. In
the cage of window exits, the increases .

ranged from 3.4 to.42.5 seconds.

Id,, Tables 10'and 11, at 31 and 32

. Although the time needed to evacuate
. anthrepomorphic dummijes was somewhat

higherthan would bave been the casefor
most human beings, the times required by
actual persons with disabilities alsp were:
greater than thase of the a'blepersuns.

id., at 29,

" These ﬁndufgs are retevamt becausé‘ if
these delays occr at the begmnmg of an
exit queue during an émergency, the

effect will be felt throughout the entire

evacnatlon ffow, as traffic backs.up.

Rap1d alrcraft e-va:cuatmn is
necessary, of course, due to the hazards
of fire, smoke, explosion, and flooding in :
the event of an inadvertent water
landing. It is vital; therefore, to minimize
evacuation delays in every possible

‘way. In the CAMI study, the researchers

concluded that aircraft passenger
seating location could be used to - *
minimize the delays.

In the CAMI study, information for the
study of seat location was drawn from a
variety of tests. These included:

(1) An evaluation of individuals with
handicaps, where individuals moved
from one of three designated seat
locations to a specific exit;

{2) Evaluation of handicapped
passengers who required assxstance to
move to an exit;

{3) Evaluation of the evacuation of
totally incapacitated passengers;

{4) Evaluation of the evacuation of

~grouped hanidicapped ] pasaengers; -

(5) Evaluation of mlxed group’
evacuatwns.
(6) Evaluation of the effect of exrt

. configuration on evacuation; and -

(7) A separate evaluation of the
evacuation of a parapleglc snb;act Id,,
at 4 through 28. . .

Subrjects were I‘BCI’Ulted from & variety
of sources, Nonhandicapped subjects . -
were FAA empleyees or were hired
through the University of Oklahoma -
Office of Research Administration, Most

“handicapped subjects were recruited

from participating organizations; such as .
the Oklahgma Foundation for the

" Disabled, the Oklahoma League for the
‘Blind, the United Cerebral Palsy

Rehabilitation Workshop of Greater =
Oklahoma City, and The Carver Schoof :
Id, at2.

One hundred sncty two sub]ects,

_ranging in age from 15 to 84 years,
- participated, Eight kad disabilities

resnlting from cerebrat palsy; four from
arthritis; three from polio; foar from
multiple sclerosisy two from muséular -
dystrophy; and five from birth defects.

'Eighteen were paraplegics; 2 were

quadriplegics; and 15 were hemiplegics.
Twelve were classified as elderly, either -
on the basis of age aloneor on their -
physical condition. Thmr ages ranged -

from 55 ‘to 84. Fifteen were totajly blind.

“In addition, another. person was.
_ classified as legany blind, and eight

other persons were partially sighted. In
addition, 22 normally-sighted persons
performed as simulated blind -

" passengers. Two were in casts and

seven had fractures, amputations, or’ a
breaks that hkad mended poorty and

+ affected their mobility. Seventeen had
" mental deficiencies and 7 had mental.

illnesses [depressnon or schizophrenia).



o disabilities. *.

8058

.Federal Reglster +f Vol.. 55, No. 44./ : Tuesday, March 6,-1990: / Riles:and. Regulatrons

: .j'I'wo had no handlcap and were capable

of speed running. Four were obese. and

four were deaf. Id., appendix B. ‘

- Especially relevant to thistule are the.

‘results of the CAMI tests on group

evacuations. The research team found -
that seating of handicapped passengers

_in a normal passenger populatmn during

- normal flight conditions results in, at
most, an occasional minor
inconvenience to other passengers. They
found, however, that under :
circumstances where the passenger
cabin must be speedily evacuated,

"placement of the handicapped
‘passengers becomes important.

Information for the study of seat -

location [foi pefsons with non-sensory
handicaps] was-drawn from three test

" series: using an actual handicapped

- passenger in & passenger population of

-24; using simulated handicapped
passengers in a passenger population of
23; and usmg simulated handicapped
passengers in a passenger population of
50. The simulated passengers were
anthropomorphic dummies, to avoid

- injury to personswith actual -

Five tests involving the actual
handicapped person; who required an .
“assistant to carry him from the plane,
showed that better evacuation times . ’

- -generally resulted when the

' handicapped passenger and his

assistant were'seated away frO'm’,the sl

‘exit: The implication of this finding is-
. - that evacuation times 'would-be longer 1f
the person were seated very'near the
exit,.as ian exit row. This enabled the
.assistant to position the '-handjcapped-'
person on his back properly, without -
delaying passengers behind him and..
without experiencing difficulties hlmself
- due to crowding and shoving, I, at 19
~ Intestsinvolving subjects simulating -
_total incapacitation, one man assisting a.
. fairly light dummy worked skillfully. into,
the flow of passengers without delay
Evacuationof a 200- -pound. dummy from
"d seat near the exit was more difficult;-
and a delay of about 3 seconds resulted

‘ 'Idr, at 19.

-Placing the dummres at the farthest

S pemt ffom the exit, the extreme end of -
.. the passengar population, allowed the
:cabin attendant to establish a good' .

-Bvaciation flow. mlmedlate]y The total

. .evacuationiof 23 live passengers tock .
~.only:25.04 seconds. There'was httle o
delay in this test because most . .~ .

. ‘.j"passengers were not detained by: ‘the
" action required to move the dummies .

7.7 and because their assistants had’ ample . ;
" ‘time to position them for. transport whlle
eof p passengers was e

** the forward lin
evacuating. Id, at 23,

.- 'When the' zimulated handrcapped
persons were placed in forward

-.. passenger seats-to the emergency exit
- doors. In many cases, it is readily -
. -apparent that the cause of slow -

. pesm‘ons (ies nearer th‘e exit), only 6

- passengers {including 2 dummies) exited
in the same time (20 seconds]j that 17
passengers exited when the dummies.
were placed at the farthest pomt from
the exit. Id,, at 23.

Passengers with upper limband
sensory handicaps had the least
delaying effect on passenger flow times
once their seatbelts were released. Id.,

at 34. The tests, however, measured only .

their capacity tc move from their seats.

- to anexit under optimum conditions. To
. safeguard the subjects, none were asked

to use evacuation slides. None were
asked to open emergency exits and to

" perform-the other tasks addressed in

this rule, all of which are much more
demanding than the relatively s1mple
task of leaving a seat and moving

'_ forward to an exit without the dangers

of flame, smoke, debris, and panic.
. It was suggested by some persons that

_ there may be little or no relationship

between a passenger's rate of movement
from a seat to an emergency exit and his
or her ability to open the exit and -

perform the other functions stated in the

. proposed rule. The FAA requested -
- commenters to provide copies of any ‘

study that supports that thesis, but none

. was submitted to the docket. The CAMI
study does not point to that conclusion. .

Videotapes of the experiments, coples

:of which have-been placed.in the -
.- docket, show the-effect of various -

-disabilities.on movement from the

progress, such as the immobilized arm of
a stroke victim, also would affect the
person's ability to cpen an emergency
exit door. :
The videotapes also show that some

" passengers witlr a fairly good rate of -

- movement down an airplane passenger
‘compartment aisle would have trouble, -
‘nevertheless, opening the emergency

- exit- door. ‘A paraplegic with strong

_shoulders and arms, for example, ‘could -

" drag himself or herself toward the exit -

. but would not have the stability to'stand

- and remain upright to operate the.

. emergency exit door-or emergency

overwing exit mechanisms.
. The tests revealed that evacuatlon of

'the control group (persons with.no .

handtcaps] consistently- was faster than
that of groups with handicaps of alt~
types. Further, the evacuation time -
increased in all handlcapped groups
‘when‘the evacuation test involved a:
window. exit rather than a floor-level

‘exit. It is srgmfrcant that this rather: . -
- modest increase in. ccmplexxty, from a

- floor-level to a. window exit test, ..
 resulted in mcreased evacuation tlmes.

It is logical to conclude that add’it.io'nal_ S

" complexity, such as finding and

manipulating emergency exit opening .

. mechanisms, would impose additional -

burdens on persons with handicaps and

-cause delays.

Given the results of the tests, the
researchers concluded that ambulatory
handicapped passengers could be -
seated anywhere in the cabin exceptin .
an exit row or an overwing exit route, <

‘where he or she might impede the early

stages of an evacuation or be injured by

the rush of other passengers. ‘
Further, the researchers also found.

that “if nonambulatory passengers are

- seated in a group, the group should be -
_ seated in the cabincso that they, and .

their assistants, would be atthe end of a

line of evacuees so as not to interfere -

with the evacuation of other passengers
and to davoid crowding by other -
passengers during their preparation for
evacuation.” Id,, at 36. Clearly, this .
preferred seating position for-
nonambuldtory persons is incompatible
with sitting in an exit row, which by its
nature is likely to be at the beginning of
a line of evacuees. -

"It should be noted that seatmg “at the
end of a line of evacuees” does not .
necessarily mean being seated:at the .
back of the airplane or being the'last ..*~

" .person to evacuate. The location of the -
-emergency exits determines the-end of -
"~ the line. Between a forward exit door
..~ and a window exit; for example; itis-.. -
- likely that two'exit flows will develop— - -

one toward the door and one toward the :
window. The break between the two -
flows will tend to come at mjdpoint‘

. between the two exits, " -

‘While it always is pnssﬂ:ie that one of
the exits will become inoperable in an
emergency, thereby changing the
gnticipated passenger flow, the FAA

- studies show that this rule promotes- the

expeditious evacuation of the greatest .
number of passengers. . .

The FAA reviewed scenes from a
videotape, made at.the time-of the 1973 -
CAMI study, which shows actual, as. .
well as simulated, bandicapped persons,
in-the process of ‘evacuating a simulated " =
transport category airplane fuselage- ‘.

- section. While the study’s statistics
. provide ample evidence of the difference -
- - between the evacuation times of -
. passengers with and without
. disabilities, the film provides very-
_graphic evidence. of the difficulties of :
. movement associated with certain types

of disabilities. This tape is also part of -
the rulemaking docket. :

-The FAA also‘reviewed:a: study ey
completed in October 1970 by the Office

" " of Aviation Medicine of the FAA, - - -
. entrt]ed “Survival in Emergency Escape



Federal Register / Vol. 55 No. 44./ Tuesday, March 6, 1990/ VR'u'Ie;._s and Régﬁla{idhs,'

28053

from Passenger Aircraft.” [Document
No. AM 70-18). This document discusses
human factors relating to survival in
emergency escapes from passenger
" aircraft.Data was secured from three
actual accidents, with a total of 261
passengers, 105 of whom lost their lives.

The accidents involved a United ~
Airlines DC-8, which crashed during a
{anding at Stapleton Field, Denver; a
United Airlines Boeing 727, which crash-
landed at Salt Lake City Municipal
Airport; and a Trans World Airlines -
(TWA) Boeing 707-331, which crashed
on takeoff from Fiumicino Airport in-
Rome, Italy. The study, a copy of which
was entered in the Regulatory Docket,
deals in detail with the emergency
evacuations; the behavior of the.
passengers; their seat locations. the age,’
sex;.and other characteristics of the
passengers; the causes of death or
injury, and the effect of the crashes on
the emergency exits:. -

This study concluded that: ‘

In aircraft acc1dents in whlch decelerative

forces do notTesult'in massive cabin
destruction atid overwhelming {ravma to

passengers, survival is determined largely by -

the ability of the uninjured passenger to make
his way from a seat to an exit within time
limits imposed by the thermotoxic
" environment. .

[Emphasxs added) [d at 57,

That is, it is c;_'uc:lal that people evacuate

quickly-before heat, flames, toxic fumes, -

or an explosion kill or injure them.
. In.addition, the FAA reviewed-a -
 “Protection and Survival- -Laboratory
Memorandum,” No: AAM=119-87-6, -

dated November 5; 1987, based on CAMI:

“Accident/Incident Bio-Medical Data
Reports.” This memorandum was placed
in the rulemaking docket. At:the time of -
the November:5, 1987, memaorandum, the
CAMI Cabin Safety'Data.Bank -
contained 3,382 entries. Of these, 132
pertained to problems-of pérsons with
handicaps or with characteristics that
are likely to affect their ability to -
activate an emergency exit and to take
the additional actions needed to ensure
safe use of that exit in an emergency.
The memoranduin-focused on 50 of.
these entries in-the data bank, While
information in such a document is . -
subject to additional evaluation or

change on review of the data, conduct of -

additional testing, or receipt of

additional facts, the memorandum lends

support to the CAMI conclusions .
_regarding problems encountered by the
disabled andothers during evacuation.

The FAA also reviewed the 590 entries = -

individually. All inchided problems
affecting persons with physical -
disabilities; the aged, children, the
obese, and others having characteristics

‘which could affect the evacuahon

process. -
While the memorandum mcludes
some reports of successful, rapid
evacuation by persons with disabilities,
the reports show rather dramatically
that certain factors generally impede
rapid evacuation—advanced age or
extreme youth; parental responsibilities
for minors; physical disabilities; obesity;
injury or ill health; etc. Many of the
persons impeded by these factors

-reqiired the assistance of others to

escape.
As a result of the studies and the

other available data and information .

referred to herein, the FAA has

.concluded that it is more probable than

not that persons with handicaps that
prevent them from performing certain

" evacuation functions would be likely to

impede emergency evacuation if seated
in an exit row. This is especially true in
an emergency where an exit row -
occupant is responsible for opening the
exit. The data provide support for the
FAA’s conclusion that rulemaking is
necessary to avoid the establishment or
continuation of practices that.arein . -
derogation of the safety of all -

‘passengers.

The World Airways experiment;
which was videotaped, has achieved

. considerable importance in light of the
NFE's contention that it proves that exit
_row seating restrictions should notbe '

. applied to blind people. Since the NFB
‘has not made the unedited videotape

available either to the FAA or to World

Airways, the FAA has relied on several '

eyewitnesses to the event. The
eyewitnesses include two ﬂxght
attendants and the managing editor of

Ninrescah, a magazine that is published’

by an organization devoted t¢ improving
air travel for persons with disabilities.
The flight attendants provided ‘signed
declarations, and the managing editor -
provided 2 copy of the issue in"which he
reported on the experiment. The FAA
also studied the Report of a Senate
Subcommittee on Aviation hearing held
on exit row seating in-Washington, DC,
on March 14, 1888. At the hearing, the

- NFB leader, Dr. Kenneth Jernigan,

discussed certain aspects of the

o experiment. These materials were

entered in the docket.

After studying these materials, the
FAA cannot agree, for the following
reasons; that the Werld Airways'
exercise constituted a scientific
experiment or valid study for the
support of the NFB's position:

(1} There was no testing protoccl;

[2) There appears to'have been no pre-
arrangeinent regarding the matter of
neutral observers or instructions on o

what and where to observe;

{3) No formal report was issued:

{4) The only published report was
written as a magagzine article from
memory or informal notes 2 years after
the exercise;

(5) There was confusion as to the
purpose of the NFB visit to the World
Airways airplane; and -

(6] practice sessions were used by the
NFB to open the exit. )

Qther information which refutes the

- NFB’s contention that the World

Ajrways experiment proves.that blind
persons can pecform the functions that
may be the responsibility of persons
seated in emergency exit rows include
problems reported by the flight
attendants who participated. These
included the inability of the group to
form a double line; hesitancy to jump
without being pushed out; ingistence by
a woman with a guide dog that she be
allowed to sit down, holding the dog, .
instead of jumping without it; inability
to leave the slide rapidly at the bottory; -
and failure to catch some passengers -
when blind persons assisted at the = .
bottom of the slide. One flight attendant
reperied that she was in-danger of being:
shoved out of the exit due 1o herneed ‘o
move forward to push'some of the .
evacuees in order to make them jump
The managing editor and the flight
attendants reported in depth on a

. second evacuation, with the blind

. persons holding their canes; thathad to
. ‘be aborited due to the danger.posed by

. the canes to flight attendants, other - -

passengers, and the assistants at the
botiom of the slide. - :
In addltlon,.practlce sessions were

‘used by. the NFB prior to-opening the

door. One flight attendant reported on -
the difficulty of briefing blind persons -

- and of translating such terms as “red” -

and “white” tabs and *short" and “long”
handles for persons without sight. In her
briefing, she specifically pointed out that
there were certain things they would not
be able to do without the aid of a-
sighted person.- ,

Finally, the exit row seatmg props)sal
contemplates aircraft evacuation
performarce by passengers, with or
without the help of a flight atiendant. In "
the World Airways experiment, flight
attendants and other World Alrways
aircraft evacuation employees were
invelved in all of the evacuatlon
processes. = . :

In sum, the World Airway experiment -
had none of the scientific planning,

" controls, measurement, or analysis of -

the' CAMI study on'which the FAA
relies. In the World Airways '

.. experiment, it appears that only one

person actually opened an‘emergericy
exit door, and then only afier repeated
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practice. Omnly a limited group assisted

. at the bottom of the emergency exit
slide, and no one. openad ap; pver-the-
wing exit. :

The question has arisen as ta. whether
certificate holders should ensure that at
least ane seat is occupled im each
emergency exit row. The FAA does not.
believe that such a requirement is:
necessary. Nearby passengers who are
able to perform the necessary functions
could move into an empty row rapidly to’
petform the nécessary functions.

Some commenters suggest that the
seats in all exit rows be removed or the
aisles widened. The FAA does not
believe that either approach would
remove the need for positioning persons.
capable of performing the necessary
functions near enough to the emergency
exits to perform the evacuation
functions that may be required.

_ Following are addumna] NFB
comments:

Whether the FAA s Exzt Row: Seatmg
Proposal Discriminates Against Persons
With Disabilities, Especially the Blind

The NFB's 3rd, 4th, 5th, and 6th points
are interrelated in that all deal in some
“manner with discrimination. Sucoinetly
stated, the NFB contends that exit row
seating restrictiens for blind: persons: (a).
are conirary to the Air Carrier Access
- Act 0f 1986; (b} promote undawfnl
discrimination against the blind: and (c}
result in a disproportionate. restrictive
impact on blind persons as compared
with sighted persans.
Many of the individual blind - =~
commenters and the affitiates af the
NFB:appear to be under the iropression
that the NPRM singled out blind persons .
in regard to exit row' seating restrictions.
Thig same theme appeared in the official .
NFB comment and is difficult to
wnderstand, given the scope of the
NPRM and the many other persons: and
types of disabilities covered. All -
organizations representing blind persons
were notified that the NPRM and: its
related documents were available on
andio cassettés for taping. It may be that
" some of these commenters were not
made aware of that fact.
- In vaiying degrees, the sther msa:hxhty
groups concur that the. pmposal is
discriminatory. They base this view
largely on the fact that unseen
disabilities will allow persons to sit in
" exit rows, while identifiable ones will
not. The NEB also. feels that blindness is
not a disability and-that it is -
discriminatory for the FAA to include-
blind persons in the category of -
“disabled.” I this position were to he
accepted, however, blind persons woudd
be denied the protection of laws. such as.

the ACAA, that prohibit discrimination
against persons with disabilities.

The aviation community and other
groups angd individuals supporting the
NPRM stiongly disagree that exit row
seating restrictions are discriminatery.
One group of 12 individual signatories
writes:

Some of us would probahly be denied seats

in anexit rew under the proposed rule; due tor
age and/or questionable strength to handle
an over-the-wing smevgency door: We do-not
consider such denfal 'discrimination.” On the
contrary; in-an emergency we wonld
welcome being relieved of the responsibility
for the prompt and safe evacuation of our

- fellow passengers. We plan-whe making

future reservations by phone, mail. or through
a travel-agent, to indicate that we do not

- want to be seated i i ar exitrow.

The ATA’s comment makes it clear
that the ATA considers exit row seating
a safety issue. It enclosed editorials -
from the New York Times and Aviation
Week and Spage Technology, both of.
which disagree that. d.tscmmmahon is
mvolved :

" The comments concerning
discrimination: were analyzed by the
FAA in light of the ACAA and the
Rehabilitation Act, both of which
prohibit discrimination on the basis of
handicap, and in light of relevant case
law..The Air Carrier Access Act of 1986
(Pub. L, 99435, Octcber 2;1686). -

‘prohibits discrimination in.air.

transportation on the basis of handicap.
The ACAA also requires that measures
taken to eliminate such discrimipation
take into-account the safety of all.
passengers. Specifiaally, it prevides: -

(c)(1] No air catrier may discriminate
against any otherwise qualified h&ndmapped
individual, by reason of such handicap, in the
provision of aif transpartation.

(2} For the purposes-of paragraph {1) of this
subsectiaa the term “handicapped
individual” means any individual who has a

- physical or menta} impaitment that

substantially liits one or more major life
activities, has a record of such an
impairment; or is regarded as havmg such an
impairment.

* * *® o o* *

Sec. 3. Within one hundred and twenty
days after the date of enactment of this Act,
the Secretary of Transportation shall
promulgate regulations to ensure nop-
discriminatory treatment of qualified
handicapped individuals consistent with the
safe carriage of all passengers on air carriers.

In order to formmilate regulatory

" proposals implementing the ACAA, the

Secretary of Transportation formed an.
advisory committee consisting of
representatives from groups of persons
with disabilities, the Government, and
the air transportation industry (52 FR
19861: May 28, 1987}. The Committee
began meeting on jume 3, 1987, umder the

guidance of the Federal Mediation and

_Congiltation Service and was schaduled

o present its recommendations to the
Secretary in December 1987, ,
' The Committee was unable te réach a-
consensus regarding a recommendation
on exit row seating, which had been an
issue of some eoncern to the Committee,
Consequently, the Department {OST]
had the responabrhty of proposing its
own provision om this,subject, which it
did in a nofice of proposed rufemaking
{NPRM;} published June 22,1988 (53 FR
23574]. Concerning exit row seating, that
NPRM proposed that carriers be
prohibited from excluding persons from

‘any seat-on the basis of handicap;
“except in.order ta comply with an FAA:
" safety rule.This rule is an FAA safety

rule within the terms of the ACAA -
NPRM. This final rule, amending 14 CFR

Parts 121 and 135, places restrictions on -
exit row seating on the basis of neutral,

" nondiscriminatory criteria applicable to

all passengers. The statutory authority

-forPart 121 is 48 U.5.C. 1354(a), 1355,

1356, 1357, 1401, 1421-1430, 1472, 1485,
and:1502; 49 U.S C. 106{g) (Revised Pub,
L. 97-449, January 12, 1983} The
statutory authority. for Part 135 is 49,
1.5:C. 1354{a}. 1355(a), 1421-1431, and
1502; 49 U.S.C. 106(g) (Revised Pub. L.
97449, January 12; 1983). .

Exit vrow seating has been the subgect
of FAA rulemaking in the past. In Notice
74-25 (July 2, 1974: 39 FR 24667}, the
FAA proposed a regulation, § 121.584,
which would have provided thata
handicapped persen capable of traveling: -
alope {e.g., a blind or a. deaf person) -
could not be-denied transportation sé -
long as the person could be seated in
apy seat other tham.

The two seats nearest an exit, and any seat

‘in a row immediately adfacent to an exit with

the exception of the fagthest seat: from the
exitin that row.

In other words, the two seats nearest
an exit would- have been unavailable to
all handicapped persons in all cases,
and gther seals in an exit row would
have been unavailable as well,

. depending on the length of the row, with-

the excepnon of the seat farthest fmm
the exit.

That proposak was not adopted The
FAA chose instead to adoptin -
Amendment 121-133 a rule allowing
each certificate holder to develop -
procedures appropriate to its own.

‘operations and aircraft. The FAA,

however, issued an advisory circular
(AC 120-31; March 25, 1977, the same
dafe-as Amendment 121-133} to assist
certificate holders in developing their
own procedures, which provided :
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guidance on seating. Paragraph 9-of the
advisory circular states:

9. SEATING HANDICAPPED ‘
PASSENGERS. FAA's Civil Aeromedical
" Institute has conducted research to determine
where handlcapped passengers should be
seated in an aircralt operated under parts 121
and 135 so that, in the event of an emergency
evacuation, they can leave the aircraft, either

unassisted or assisted, by the safest and most-

expedient route while not slowing the
evacuation.
a. Those nonambulatory handicapped

passengers should be seated in aisle seats .. -

‘where they would be near the end of lines of

passengers being evacuated through floor- - -
level, nonoverwing exits: Tests revealed that -

due to the narrow aisle width,an . "
accompanying attendant trying to lift the
handicapped person would temporarily block
the aisle and hinder sther passengers

altempting to evacuate, Once the mainstream -

of evacuating passengers has passed, the
attendant and the handicapped passenger
can normelly catch up to the flow since there
is 2 bunching at the exit. Two nonambulatery
passengers with attendants should not be
seated directly across the aisle from each
other because their attendants would
interfere with each other while attempting to
‘remove the nonambulatory passengers from-
their seats.

b. To determine the amount of assistance
nonambulatory passengers will require to
evacuate the aircraft, an agen! should first
ask the passengers what their capabilities

~are, i there is some question as to whether
an individual is ambulatory or _
nonambulatory, the agent may ask him to
perform a simple test such as transferring
from a wheelchair, unajded, to another seat.
Additionally, the passenger may furnish
evidence of his capability, such as a driver's

license or a statement s:gned by a qualified

professional person [e.g. a physician or
physical therapist).

¢. Ambulatory handicapped passengers
should be seated in areas in which
evacuation would normally oceur through a -
floor-level, nonoverwing exit.

The FAA’s intent, in issuing this
advisory circular, was that carriers
would adopt reasonable seating pelicies
consistent with the FAA’s advice and
consequently, to a sngr'lfmant extent,
consistent with other carriers’ policies:

The FAA's experience, including a
review of a large number of carrier
policies carried out in connrection with
the work of the advisory committee, .
suggested that FAA's intent had not
been realized fully. Some carriers had
not established seating policies fully.
consistent with-the advisory circular.
Carrier policies appeared to be - .
inconsistent with one another ina -
number of cases. '

Further, information available to the
advisory committee showed that
certificate holder personnel,in -
excluding persons from exit row seats,
- may have done so in the mistaken
notion that an existing FAA regulation

required it ormay have alluded to a -
non-existent regulation to “settle the

- argument.” This, in turn, led to

increased pressure from persons with -
disabilities to remove restrictions on. - -
seating handicapped persons in exit .
rows. Under these circumsiances, the
FAA determined that it was necessary.
to consider regulatory requirements
concerning exit row seating.

The need to teview and reconsider the
FAA position was heightened by the
provision of the ACAA NPRM, referred
to above. Concerning seat assignments,

proposed § 382.31 states:

Carriers shall not exclude any person from

‘A seat in an exitrow or cther location or

require that a person’sit in a particular seat, -
on the basis of handicap, except in order to
comply with the requirements of ap FAA
safely regulation. -

This formulation contemplates
consideration 6f an FAA proposal ¢n
this subject. Unless the FAA
promulgated a safety regulation on exit
row geating, the proposed provision of
the rule implementing the ACAA would
abolish all air carrier seating policies in ",
effect, and it would prohibit the

institution of new ones, regardless of =~

valid safety considerations. For all the
foregoing reasons, the FAA determined
to reexamine the issue of exit row
seating from the standpoint of both

- discrimination and safety.

Whether the FAA Exit Row Seating

. Rule Will Compromise Air Safety

The NFB believes: (1} That it would be
safer to populate exit rows with blind
persons than with persons who imbibe
alcoholic beverages, and (2) that blind
persons perform better in the dark than
sighted persons and-thus could be more
effective than others during an
emergency evacuation.

The blind community is joined by the
ATECB in identifying the service of -
alcohol in exit rows as a problem. The
comments, generally, discuss alcoholism
&s an abstract problem, rather than
accounts of actual experiences with
inebriated passengers. The NFB's
submissions do include an article
published in the “Braille Monitor,” on
this topic. The article includes, among
other things, statistics on the amount of

* liguor sold on air carriers; comments by

a spokesperson for AFA on drinking as

_ a problem on ajr carriers; and the results

of blood alcoho! level tests of
passengers after an emergency landing
by an Air Canada DC-9in 1983. The-
ATA comments that its members’
believe that sufficient protection would
be provided by current § 121.575 of the :
FAR, which prohibits boardmg

inebriated persons or serving alcohollto- ;

those who become inebriated while on

-hoard, and by the proposed exit row
- seating rule. In addition, this exit row

seating rule appliés to a// persons who
appearincapable, for whatever reason,

- of performing the functions necessary

during an emergency evacuation. If a

. crewmember has reason to suspect that

a person is inebriated, even if he or she
is not showing easily discernible signs
of such inebriation, the crewmember
will have the authority to refuse to seat
the person in an exit row or to move
that passenger to another seat. In view

- - of these authorities, the FAA dogs not

believé that further restrictions are -
necessary at this time. The FAA will
consider carefully, however, any
evidence brought to its attention

- regarding this issie in the future and
- take such action ag may bé necessary.

The NFB’s argument regarding the
performance of blind persons in a -
smoke-filled or otherwise totally-dark
cabin may have some merit. It appears
to be based on the assumption, however,
that darkness is the rule rather than the
exception,

Most of the aviation orgamzatwns
that commented focus on the need to see
external fires as one of the important
functions that must be performed. Such
fires provide light, as do daylight, floer
lights, door lights, and airport lights.

- Even in smaoke-filled cabins, it often is

the case that a glimpse of light finally
leads people to safety, The NFB cites
two instances in which blind persons
ostensibly led others to safety in
emergency evacuations: The FAA has
insufficient information on the
conditions of the evacuations, the
locations of these two individuals on
board the aircraft, the extent of their
disabilities, etc., in order to form a
judgment. Even conceding that these
twao individuals performed heroicaily, -
however, the FAA believes that two
actions cannot outweigh the clear -
advantage of sight in most evacuations.
“This was illustrated dramatically
during the NBC “Today Show.” July 20,
1989, when two survivors of the recent
crash of United Air Lines Flight 232
were interviewed. When the DC-10
crashed, en route from Denver to
Chicago, it burst into flames, and smcke
filled the cabin. Eventually a glimpse of
light enabled one of the interviewsed
passengers to make his way out of the

aircrait.

The same passenger, by spotting an
external fire, decided not to open an exit
that wounld have admitted the smoke
and/or flames into that part of the
cabin. A second passenger was
responsible for leading to safety two
other passengers, including 2 woman
who had arrived in a wheelchair but had
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some mobility, A videotape of these
interviews was entered in the docket,
along with other comments and
documents that were late, but which the
FAA was able fo take into
consideration.

It is the view of the FAA, therefore.
that this rule dees not compromise .
safety as alleged by the NFB but carries
out the concern of Congress that safety
not be sacrificed in the course of
implementing the ACAA.

While the ACAA protects the civil
rights of handicapped persons, it also by
its terms mandates continued concern
for safety. The legislative history
amplifies the safety theme. The Senate
Report focused on this issue at several

-points. H states that-the statute “does
not mandate any compromise of existing
DOT or Federal Aviation [FAA) safety
regulations.”” Sen. Rept. 99400, Avpgust
13, 18885, p. 4. The FAA’s existing rules
allow carriers to establish their own
procedures for persons whe may need
assistance in an emergency evacuation
{§ 121.586 of the FAR), but they do not
cover specifically the role of exit row ..
seating in air safety. Consequently, the

- FAA found it necessary to address the

issue directly. In drafting this final rule

- to regulate-exit row. seating, the FAA -

remained mindful of both-the words of: A

- the Act and the expressed..
Congressional intent rega.rdmg mfety
and civil rights.

The FAA notes, f‘or example, that the
Senate Report states that it was

intended that certificate Bolders will not

“impose upen handicapped fravelers

‘any regulations or restrictions unrelated

to safety and umrelated to the patare
‘and extent of any individual's

" handicap.” I at 4. This rule.is wholly
consistent with the ACAA.

1t i clear that the principles

enunciated by the ceurts with respect to.
discrimination under Section 504 of the
Rehabilitation Act-apply to the ACAA. -
The legistative history shows that
Congress passed the ACAA specifically
to clase a gap in the Rehabilitation Act.
During consideration of the Senate bill,

8. 2703, Senator Dole stated speeifically
that-the purpose of the legislation is to
“overturn the recent Supreme Court
deeision in the case of Paralyzed
Veterans of America versus the
Department of Transportation. This
case, which was handed down by the
high court in the closing days of its

spring term, held thaf section 504 of the.

Rehabilitation Act of 1973 is not
applicable’ to U.S. carriers, except for
those few small regional carriers whe
receive direct Federal subsidies.”
Congressional Record, August 13, 1986, .
at $11784. Senator Alan Cranston and

- Senator Howard M. Metzenbaum also

addressed this peint. /d. at $11787.

Similarly, in-discussing the House
version of the bill, HR. 5274,
Congressman John Paul Hammerschmidt
stated: ‘

Unfortunately, our efforts on behalf of the
handicapped were set back by the recent
Supreme Court decision in the case of
Paralyzed Veterans of America versus DOT.
In that case, the Court decided that the
Rehabilitation Act, which prohibits
discrimination against the handlcapped did
not apply to [mzsubmdlzed} air travel > *'*

- Congressional Record, September 18;

1986, at H7193.

Congressman Gary L. Ackerman
expressed similar intent:

As you knew, Mr. Speaker, last summerl
introduced similar legislation to amend the

Federal Aviation Act. mnedia.tely following
the Supreme Court ruling that major airlines:

- cannot be forced to comply with the

Rehabilitation Act because they do net
receive direct Federal ass;s tance.

Id at H7194.

Given this recognition of the
interrelationship between the -
Rehabilitation Act and the ACAA, logic
requires that the standards set by the -
Supreme Court in Southeastern
Community College v. Davis, 442 U.5.
397 (1979) and iix Alexanderv. Choate;
469 U.S. 287,105 S. ct. 712.(1985},
regarding “reasonable accommodation”
and “meaningful access™ under Section
504 of the Rehabilitation Act, apply io
the ACAA as well. The exil row seating
restriction established by this rule is
narrewly defined and does not: -
constitute & barrier to meaningful access

. to air earrier. transportatwm

In addifion, the rule is in accord with:

‘other governing judicial deeisions. The.

Supreme Courf has held that

‘nondiscrinyination on the basis of

handicap does not require the
imposition of undue financial and
administrative burdens, nor does it
require modifications that would result
in a fundamental alteration of the nature
of a program. Southeastern, 3 at 405;
American Public Transit v. Lewis, 665
F.2d 1272 {D.C. Cir. 1981). In Alexander,
the Supreme Court again examined the
extent of accommodation required for
persons with disabilities, finding that in
Southeastern a balance was struck
between “two powerful but .~
countervaﬂmg considerations—the need
to give effect to the statutory objectives
and the desire to keep Section 504 [of
the Rehabilitation Act} within :
manageable bounds.” Alexandér, at299.
The Supreme Court cenchrded in
Alexander that “the balance struck in -
Davis [Southeastern] requires that an
otherwise qualified handicapped”

individual must be provided with
meaningful access to the benefit that the
grantee offers * * * to assure
meaningful access, reasonable
accommodations:in the grantee program
or benefit may have to be made.”
(Emphasis supplied.) Alexander; at 301.
These prineciples and section 3 of the
ACAA require carriers to ensure
meaningful access to air transportation
and the FAA to consider the potential
safety impact of seating policies that are
necessary for transporting passengers
with the maxtmum degree of safety.
Benning all persons with disabilities -
from particular seats, or requiring all
disabled persons to sit'in particular
sedis, would be unlawful discrimination
because such a policy would be
overbroad or unreasconable; but the
exclusion of pérsons with certain
disabilities from: the seats cavered by
the role for legitimate safety reasons
does not deprive them: of “meaningful
access™ to air carrier transportation.
Exit rows provide only a small fraction
of the available seating in the air-carrier
fieet. The rule does not bar any person
from: a seat unless that seating location
adversely affects his or ber saféty ar

- that of other passengers. It is the intent.

of the rule that a person with a disability
not be denied fransporfation as a resnlt
of the safety restrictions established by
the rule. There is a remote possibility.
however, that such a denial could ocour.
Denial of transportation conceivably
could eccur when the aireraft.
confignration is such that, due to the
nature of the person’s handicap, the only

" seat which can physically accommodate
- the person is one that is covered by the
rule. Such a situation is most aptfo’
- involve a small aircraft having only one

exit. In such circumstances, there is
often no flight attendartt, afrd the need

- for a passenger fo perform the

emergency functions set fortlr in the rule
is vital.

The FAA also received many
technical comments fronr both the
disability and¢ the aviation groups. Some
issues were raised only by one type of
group, without comment by the other,
depending on the vantage point or
orientation of the commenter. The

“disability and the aviation issues are

presented below.

Whether a Solution Can Be Found by
Removing All the-Seats in Exit Rows

Many persons who opposed the
NPRM would not oppose removal of the
exit row seats to enhance safety. These
commenters do not specify what should
be done about the other rows nearest
the exits. There would remain the
question as to whether seating
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srestrictions should be apphed to those
rows, if the exit row seats were

" removed. If nearby rOWS ‘were not
restricted, it is conceivable that their
ccoupants wonld not be the ‘persons
‘with the greatest potential for assuming
successiully the emergency evacuation
duties.

‘Whether a Solntion Can Be Found By .
Leaving All Exit Row Seats Vacant
A number of persons who oppose the
NPRM would not be opposed 1o leaving
" all'exit row seats vacant. There still
would remain the guestion as to
whether seating restrictions should be
applied to other rows. The aviation .
industry did oot raise or comment on
this issue. )

© Whether the FAA Should Corcenirate
on Studying Seat Confignrations, Aisle
Widths, the Number of Seats, Door
Mechanisms, and Other Factors That
Affect Evacoctions, Rother Than the

Abilities of Persons With Disebilities to

Lead.an Evacuation

. The ATBCB and several disability
_ groups recommend that the FAA find
- other ways to ensure rapid emergency
evacuations, such as improving seating
configurations and other factors, instead
of focusing on restricting persons with
_ disabilities. One commenter
recommends sironghy thatthe FAA
reguire seats 1o be reversed to face the
aft section of the dircraft, claéiming that

this configuration has been proved safer.

A recent article in “FAA World,” by a
president emeritusiof the Flight Safety
Foundaton, addresses this point,
indicating that it is questionsble that
backward seating enhances safety
sufficiently to.offset other dangers and
discomforts which weuld arise. A copy
.. of this article was entered in the-docket.
The AFA, on the other hand, credits

the FAA with its overall concern for-
.. passenger survivability, stating: “[Wie

- believe that the FAA's proposal to
regulate exit row seating is non-
discriminatory, as well as long overdue.
" It is noendiscriminatory because the
dgency is nhot singling out one aspect.of
cabin gafety to raise to a high standaid,
while leaving the rest at:some modest

level.” The AFA mentiens specifically =

the Following recent or current FAA
- rulemaking projects: requirements for
seat fire-blocking layers: new
flammmability mules for the entire cabin
interior; new seat strength standards for
. new dircraft types; foor-level lighting; -
autematic: fire extinguishers in

lavatories; new carry-on baggage mIBS; :

. new vequirements for-cargo kners; the .
placement of better seats on existing
aircraft; fire extingmishers in cargo

compartments that current}y lack ﬂzem,

. and a maximum distance restriction

between exits. As the AFA bas -
indicated, the FAA is addressinga wide
spectrom of cabin safety problems, and
it will continue 1o do so. The FAA
‘believes, however, that exit row seating
constitutes one of these problems and-
warrants attention at this fime.

Whether Passenge :'Infamaz.-oq Cards
Should Be Made Available in Braille, on
Tape, or in Large Print

The ACB-and some blind mdlmthaals
recommend the pmmsmn of passenger
information tards in:Braille and in {arge
print, regardless of whether blind
passengers sit inexit xrows, in order o
facilitate their emergency evacuation. .
This suggested action also is mi!tmde the
spope of the NPRM. Jtis the - .
und:emtandmg of the FAA, however,
that some air carriers alréady are
carrying a limited number of Braille

. cards to make available to blind
" passengers. Further, a conference beld

by the FAA on aircraft occupant safety
in November 1988 resulted ina -

- recommendation for improved

communication of safety information to
blind or otherwise handicapped .
passengers. Althoegh acton on this
would be vutside the scope of the NPRM
on exit row seating, the FAA intends fo
support improved communication and

' the availability -of a tertain gumber of

Braitle cards through an advisory

. circular,

Wihether Written Procedures far

Making Determinqgtions Regarding Exit

Rew Seating Should Be Available in .
Braille, Large Print, and on Cassettes at

- All Loading Gates and Ticket Counters,
- Along With Information-.on How
.. Aggrieved Passengers May Appealto. -

the FAA

The ACE proposes the above. The
ATA, conversely, objects te any
requirement to maintain written copies
of procedures at all passenger loading
gates and ticket counters, stating that -
the cost of complying with this
sequirement would far cutweighi the
potentia] benefit. As am alternative, the
ATA sugpests that written copies of any

- sort shopid be maintained at a central

locatinn. The RAA also proposes that .

- copies should be maintained at a central

location, name:ly, where the contract of
carriage is kept. Neither the ATA nor
the RAA addresses the issue of
procedures in Braille, large wint,eron .

. cassettes, . .
Atthe re,gulatory negotiations relating

to the ACAA, representatives from:
disability groups voiced thefr strong -

. concern and frustration regarding the

general unavailability of the procedures

‘and nfmmahon affectns air

tranéportéﬁon for persons with
disabilities. The FAA beleves their
comments and similar ones received in

" response to the NPRM have merit.

The FAA recegnizes that, in generdl, it
is.satisTactory and certainly more -
economical to maintain the various
procedures and other documents
relevantie an air carrier's operations in
acentral Jecation. The FAA believes,
however, that the mle ends ftself to
relatively simple procedures which can -
be reproduced at minimum cost and
made available to irterested persons at’
the gates and counters.

Whether the Procedures Will Reqaire
Testing or-Quizzing and Medical
Expertisevn the Part of AirCarrier = .
Personne! or Crew . :

Both the ATA and the RAA comment
that the NPRM seems to call for quizzing -
or testing passengers as to their capacity
to perform the emergency evacuation

_ procedures. They state that this would

Tequire medical expertise on the part of -
thie air carrier personnel or erew, since
they would have 1o evaluate the -

* responses of the passengers. The ATA

and the RAA also state that quizzing ar
testing would be demeaning and :
embarrassing to the passengers. The
view of the ATA and the RAA is that air
carriers should be fequired only to make
reasonable decisions based ypoa -
observation.

The FAA agrees that quizzing er

- testing passengers as {o the state of their -'

mental or physical disabilities and their
capacity to perform the evacuation
functions would impose an undue
burden on the air catriers. In drafting

- the NPRM, the FAA did not envisage -

such procedures. It is clear that even a
full-scale physical and mental
examination would not be foolproof. A
person in.excelient health conld faint
with fright during.an emergency. :
Athletes wilk norecord of iliness have
been known to suffer heart attacks.
Strokes can occur with tittle ormo

This rule cannot guarantes that exit
Tow passengers will be able to-perform -
the necessary functions. tenlycan -
maximize the chances for selecting -
persons most able to begin-and lead an
emergency evacuation. Further, it must
do s0 in a practical way—a way that
can be implemented in the midst of a-
busy airport; with a-multitude of

' passengers waiting inline-or beara'ing,

and with schedules to meet.

The FAA also concurs w:th the ATA
and the RAA that most quizzing and -
testing would embarrass passengers.
The FAA believes, however, that there

- may be a few situations where some
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minimal questioning would be -~ © ~
approprlate. If there is doubt regarding a
person's capacity to hear, speak, or
understand the English larguage,
flightcrew or other personnel could ask

. a simple question. This would not
involve a medical determination.

" Questions of this nature simply would

ascertain a fact. They should prove no
.more embarrassing than queries as to -
- whether.a certain piece of luggage will

fit beneath the seat or whether a

person’s seat belt is fastened. - R
- The FAA does not anticipate,
therefore, that a carrier’s procedures for
selecting exit row occupants will include
detailed standards regarding the -
physical or mental abilities of " :
passengers. It is the FAA’s view that the
- rule is sufficiently explicit regarding the .
criteria for selection and the functions to
be performed to allow thé air carriers to
- .make determinations based upon -

" reasonable observation, - :

" The procedures must contain,in
“addition to the selection criteria and the
functions to be performed, as set forth in
the rule, mformatmn on when and by
whom the determinations will be made;
identification of the office or person to
whom to.complain in the event ofa -~
disagreement; how moves to other seats .
" will be handled; and other similar
-aspects of the process. :

-. The FAA intends to provide detailed
guidance on these aspects of 4 carrier’s
procedures, but it assumes that - :
'determinations will be made largely on

the basis of observation.and perhaps.on -

-some simple questlons as discussed
above. .

' Whether Passengers Wbo Are’ Seated
by Mistake in Exzt Rows Shou!d Be

- Moved

The ACB raises the issue of reseatmg.
but its comments are not entirely clear.
It states initially that § 121.585(k) of the

_FAR “should be clarified to make it
crysta] clear that determinations once

" made by a carrier employee to assign a

‘passenger to an exit row seat will not be
changed, if the| passenger prefers to keep

- that seat.”

The ACB also states, however, that "If
‘this rule is. adopted and if a blind person

ig assigned to such a'seat’by mistake, -

. the carriers must be forced to correct the
mistake in the most dlscreet courteous.
and sensitive manner.”

The ACB &also states: “We beheve that
if a blind person is moved from an exit

- row seat against his will and it is not

possible to place him in a comparable”

seat on the same plane, he should be

" compensated to the maximum possible
extent vis-a-vis feaccommodations on

-the'next fhght cash payment, and -

s payment for consequential damages

Objection to movement was aniversal
on the part of those who commented on
this, but for different reasons. The .
haridicapped groups cite humiliation and
discrimination, The industry groups cite
‘delay or movenient at an inappropriate
and dangerous time, such as after the
plane has started taxiing or before the
captain permits unfastening seat belts

-after takeoff, The ATA comments on

some loss of control over passengers,
where the movement results from a
passenger's decision to “opt out” of an
exit row (whether based on health, fear.
or-unwillingness to perform emergency
evacuation functions).

- The ATA also objects to reseatmg on
the basis that this would require
“testing” on the part of the flight
attendants, rather than the use of best .
efforts to keep out of exit rows those -
passengers who do net appear to be

~~able to perform the functions required. It

states that subsequent moves, coupled
with the movement of persons who
themselves “opt out” of the exit row

‘séating, could result in tremendous

delays.
The ATA pomts out that on an -
average day, more than 18,000

_ commercial passenger flights carry 1.25

million passengers. If an average of 10
passengers on each flight must be
evaluated and if only 3 minutes are

* spent confirming their qualifications or

reseating them, the tola} time spent-
complying with this reqmrement would -

- be 9,000 houtrs per day. -

The RAA also comments unfavorably

-on the movement of persons that may be’

seated in exit rows’ ermneously, but it
‘supports “opting out. if done prior to
takeoff.

In regard to its ob]ectlon to allowing.
persons to “opt out,” the ATA believes

that persons should not be given this

option, since it believes some persons

. may use this simply as an opportunity to

obtain another seat more to their liking
and will delay other passengers
unnecessarily.,

The RAA suggests that “opting out”
shiould occur prior to entering the plane,
It suggests that briefing cards be given
to exit row passeéngers by the ticket
agent. If, after reading the briefing cards,

passengers do not wish to sit in the exit’

rows, they would be issued new seat .
assignments at the gate, minimizing the -
need for onboard reseating. The RAA ™
points out that this also'would eliminate
the need for a lengthy oral briefingto
the general passenger population. The
RAA‘suggests that flight attendants or

" 'the second-officers could collect the

cards when the fmal cabln check i 1s

made :
The FAA concurs that onboard

: reseatmg should be minimized and

- believes the RAA suggestion should be

followed whenever possible Clearly, -
this would provide maximum control
and eliminate delays in most cases. The
exceptions would be cases where '

-persons have second thoughts after
- enplaning, where persons attempt to

hide disabilities, or where persons .

believe their disability to be

meonsequentlal even though the air

. carrier does not,

In thése cases,.and in ‘all others where

-, the air carrier notes that an error has
. been made, the passenger should be *
" moved prior to takeoff, if at all possible.

If taxiing has begun or takeoff already is
underway, this rule does not require that
the passenger be moved. Obviously, this
would create dangers as great or greater
than allowingthe person to remain in
place until the craft is airborne. To some
extent, the crew’s discovery of the
problem already will have ameliorated
some of the danger. They can remain
alert in regard to the location of the
problem until they are airborne; they
can prepare the passenger to move; and
they can alert another passenger to be -
ready for a seat exchange.

‘In regard to lengthy oral briefings, the

_ FAA concurs that these might be
counter- productwe A brief reference to.

the special cards in the exit rows,

_regarding the emergency functions to be
.performed should suffice, if delivered

with appropriate emphasm Such -
emphasis already is being given to
limiting carry-on luggage to two pieces
and to stowing it completely under the .

- seat or in the overhead compartment.

Some ait carriers already are asking
persons to forego conversation or:
reading during the briefing and to look

-at the cards or a video while the flight

attendant reviews the safety features as

-a whole.

Whether the FAA Should Consolidate
This Rulemaking With ¢ Rulemaking

. Pursuant to the ATA/RAA Petition for
- Rulemaking on Limiting the Number of

Passengers With Disabilities and on
Requiring Attendants for Passengers
with Certain Disabilities

The ATA and the RAA petitioned the
FAA to consolidate the exit row
rulemaking with rulemaking regarding
two'issues: (1) limiting the number of

. passengers with certain disabilities that’

could be carried at one time on any -
given flight, and (2} requiring assistants

- for passengers with certain disabilities.

- This is a very specific rulemaking
concerning a specific safety issue that
the FAA has identified. It would be well
beyond the scope of this mlemakmg to .
consider other, far broader issues raised
in the ATA and RAA petmons. The'
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‘issues of refusal of service {including
. number $imiits) and attendant -
requirements are being considered as

part of the rulemaking implementing the .

ACAA, Inwhich ATAs and RAA's
extensive comments are being fully

" taken into account. Consequent]y. it
would be inappropriate to consider
these issues as part of this rulemaling.

Further, the CAMI study demonstrates

that any Torm of disability increases the
exit time of an individual and can .
increase the overall exit time of the

" . passengers as a whole. The salient

" question then becomes: “What practical
- steps can be taken to ensure that both
the able and disabled passengers . .
complete the emengency evacuation in
;. the least amount of time possible?

The FAA, after full analysis ofthe -

: pmblem. ‘believes that one pram:ca& zstep
is to establish exit row seating- - .
restrictions. The exit row functions are
definable, clear-cut, and absolitely
essential to the emergericy evatuation.

- process. Even if an-exit becomes

. unusable, this does.not alter the need for

-~ capable pagsengers in that row-to.

“identify-that the exitis nnusable, to
redirect other passengers, or tolead the

.. way to-.anocther exit. When considering

" the factors that affect:emergency -

- evacuations, exitTow seatingis a

variable that-consistently remains of

- . prime importance. It-always will impact -

- .. uponihe capacity-of all passengers to

- evacuate the girplane, Only ifafl the -
passengers in-gff the exit rows become
incapacitated or if 4/ exits become

- nnusable will the requitement be moot:

. In contrast, the presetice of attendants
ansd limitations on the momber-of
persons with disabilities constitute

_ variables of less demonstrable
significance. It is possible to. -
demonstrate conclusively that the
inablity to-open an exit door always -
will affect other passengers. Itisnot
possible fo demonstrate conclisively

- that the presence of an atlendant -~ -

- alwayswill affect positively the egress
‘'of other passengers. The attendant may
fail to assist his or her disabled -
companion, who may or may not then
block other passengers.-Able '
passengers, who were not required to
have attendants upon boarding, may be
injured and become disabled by virtue -
of the accident itself. A non‘working -
exit door may atter the flow of tratfic
and affect the attendant's ability to
move a disabled comp-amon"mﬁlcm‘t :
_bocking others. The aﬁenﬂan’t in fact,

' may ‘become dmabled

~* In‘short, while itis certain thatexit
row.seating will influénce the overall

i gpped of; the evacuation, it is conjectural

that the presence of ofe or more

attendants will do 5. The FAA

recogrizes, of course, that attznﬂants
‘may be necessary to assist persons with
certain disabilities in the course of
ordinary activities, such-as.eating,
stewing carry-on baggage, taking -

medication, or moving about the-aircraft.

That is a service question, ]mwever. and
not a safety one,

It is somewhat Jess cnn;ecmml that
the number of passengers with
disabilities will affect the evacuation

" rate, but the FAA believes that

limitations may not be feasible, except
‘where fhe size and configuration of the
aitcraft demand them, The zight to travel
has been interpreted by the courts to be
constitutionally protected. As already
discussed, the law also reguires

‘meaningful access to &ir n:ansportanon

for persons with disabilities. In the case
of exit row seafing, the right to travel is

" not infringed, and meaningful access is

assared, Furthier, the exit row seating
restrictions apply not'only to persons

" with disabilities, but to pavents with -

small children, chese persens, pregnam -
. authorized representative, and the

“informed. consenhs appro_pnate!y
. documented;

women, the elderty frafl-—a wide
spectrum-of the passenger papulahon It
could be-argued that persons in these
categories, therefore, also will affect the
speed of evacuation and should be

 restricted; b,y number.

Clearly, i is not desirable to Yimit air
travel to adults in the prime of their
lives, both from the standpoint of dge
and health. Evenlimitations short.of

. that would Tequire, in the estimation of

the FAA, concrete evidence of -
detriments to salety that require © -
restrictions on the right to travel. This
was not produced during the NPRM

- comment period. If such evidenge is

brought to the attention-of the FAA, it
will reopen the question.

" Whether Additional Testing Sﬁuaid Be

Undertaken by the FAA, Regarding

Attendants and Number Limitations

In 1986, the Office of Science and

" ‘Technology Policy {OSTP), Executive

Office of the President, published a
motive régarding a “Proposed Model
Federal 'Palicy for Protection of Human
Subjects,” as'a respoense to the First
Biennial Repart of the President’s. -
Conmnission for the Stady .of Ethical

. Problems in Medicine and Biomedical
-and Behavioral Research (51 FR 2020

June 3, 1988). The OSTP's response was
made on behalf of all the affected
Federal agencies, including the = .
Depariment of Transportation, ; which
‘had conciirred with the Mode} Federal

" Policy. Id., at 20218, -
. ‘While the OSTP hasnot. as yet Jssueﬂ :

a final statement of policy, the. -

" Department of Transportation has -

volantarily adopted the principles-of the
proposed model 'Fved‘eral _policy. ’W]fh

certain exceptions not relevant to this.
discussion, the policy applies to all
research involving lniman subjects
conducted, supported, or otherwise

. subject to regulation by any Federal
. department or dgency that takes

appropriate administrative action to
make the policy applicable 1o such

" " research. The Department of -

Transportation has not taken formal
action to make the policy applicable;
but, as stated above, it has cuxwuued

‘with the policy.

In brief, the policy calls for careﬁu%l
review ofall preposed research
invelving human subjects. to :make
certain that:

(1) Risks are minimized;

{2) Risks to subjects are reasonable in
relation to aumclpated benefits, if any, to .
1he subjects; .

- (3] Selection of the aub}ects is
equitable;.

(4) Informed consent has been given
by each subject or the.subject’s legally

{5) The data cbliected will he
monitored to ensure the safety and-

.. privacy. of subjects; and

{B} Subgecis likely 1o be vulnerable to
coercion or nndue influence, such as

- children, prisoners; pr.egnant women, _
" mentally disabled persons, ‘er :
- gcenomically or educationally

disadvantaged persons are afforded -
additional safegn.ard.s {o pro-tect ﬂ:elr

- rights and welfare. -

In view of this, the FAA has not

: performed studies fhat replicate-certain

types:of external -or internal hazardons
conditions. The FAA has not perﬁormed

- studies that inclade a pagic sitaation in

an ernergency evacuation, nerhas it
sponsored competitive -em»ezzgency
evacuations. .

In Great Bntam. on the other hand,
competitive emergency evacuations are -
performed for experimental purposes. In
effect, volunteer “passengers™ are
rewarded financially for being firstto
exit the plane or for escaping within a
given time. Persons are encouraged to
perform as they would daringan actoal
EMmergency:

- Behavior under such circunistances -
can be extreme. Uniike the orderly

-progress toward exits reguired in FAA"

experiments, competitive emergency
evacuatlons can and do inclide shoving,

-screaming, climbing over-other

passengers; etc. Common-sense

. indicates that under such conditions,

.volunteers.can be injured, especially if
physical ormental dlsabxlmes add 'eo

- -theirvulnerability. . .
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The FAA belleves that the end result

of such’ competitive testing would not

* differ, except in degree. w1th studles :

a}ready performed

Whether the Reqmrements Regardmg
Children in Exit Rows Should Be
Simplified by E]zmznatmg Al Chz]dren

" From Exit Rows’

The ATA suggests that the flnal mle
be simplified by directly banning all
children from exit rows: As written, the

" NPRM affected small children by -
- indirection only, whether traveling alone
.or with an adult, by describing the types -

of functions that must be performed -
during an emergency evacuation and the

- skills necessary for performing those

functions. All of the required functions
clearly are beyond. the capabilities of
small children. The intent of the NPRM.
was toeliminate young persons who
would require the assistance of an adult
companion (relative; guardian, etc.)
during an emergency evacuation or who,
due to theirage or size, would not have

.-the cognitive-or physical ability to

‘perform emergency evacuation - -

functions; if traveling alone.
" The FAA concurs that sunphflcatmn

is desirable and that children should be
" banned from emergency exitrows.

Dictionaries define a “chzld"_ vanously

.- as someone between “infancy” and -

~

. -necessary minimum-age for exitrow
SN ,occupancy .

Whether the Deﬁmtmn of "Exlr Row”
-Should Be Narrowed To -Take Into.
Account:Varying Fleet Conﬁgumt:ons .
- -Among A:r]mes ' .

.Lyouth” ora person between “birth” and

“puberty” or “adolescence.” Since .

-, persons vary in their maturation and.
- .. .growth, it is difficult to establish a-clear

cut-off peint between childhood and -

.’ adolescence. A number of existing laws,

regulations, and-practices, however,

' _ point to the age of 15 as.a turning point

into adulthood. In many States it is the -
age when driver's licenses and ‘work,
permits become available. In view of - -
this, the FAA has selected 15 as the -

The ATA comments that certain exxt

. “rows could be excluded from.the scope .
. -of the rule, if all of the followmg criteria
- are met: T

(a) The nearest seat in the exit row is.

- at least 36'inches from the exit;

(k) The width of the access a:sle is at .

least 22 mches. and::

(c) The exit is- a ﬂoor level exit [one

‘mthout a.sill).

The ATA: clalms that exit rows.:

. meeting'the above criteria would not b

blocked by a- persor ‘who does not meet-
" the functxonal requlrements hsted in- the o

' negotiations, however, with air carrier
_ instructions to remain seated unti] they

NPRM The RAA requests clarlflcatmn
~ of the deﬁmtmn 'of an “exit row," since

in some aircraft there is no clearly
discernible aisleway. This would cause.
confusion as to what is con31dered a

- floor-level exit row,

The NFB, in the past and other
commenters have suggested that the rule
could be made less restrictive by _
restricting only the seats next to the exit
doors. The ATA suggestion also would

- result in a less restrictive rule and was
- given very careful consideration by the
 FAA in viéw of this. Many persons with

disabilities voiced their displeasure
during the ACAA regulatory

could be assisted. The FAA believesit
would not be realistic to consider that
persons with disabilities would not
attempt to-unbuckle their seat belts or
attempt to move toward the exit
immediately. This could occur 4t the
critical point.of initiating sufficient
momentum for the evacuation ﬂow
Further, seatmg persons with

disabilities in those rows would result in’

some time loss, as other passengers or
crewmembers made their way to the B

-exits, These functions involve a
. cooperative group effort, Persons in an .

over-the-wing exit row, for example, o

.may have to move out.of the way .
-rapidly.while the person in.the wmdow
seat removes the exit and places it-upon -

-the sedt or maneuvers it over the back-of-

the seat. -
In cases whiere the exlt is not

- immediately adjacent to the row, an-

accident requiring an emergency

.evacuation might create obstacles that

would impede getting to the exit to begin
the evacuation’ process. An able-bodied”

" persoir would be in a better position to

cope with a disabled flight attendant -

' strapped in'a rearward-facing bulkhead
-seat immedidtely adjacent to the exit.

The initial evacuees should be ablé to
hold down the slide and to assist people

‘in getting away from the slide. If the one
.no_n—handlcapped person in the rawis -

- incapacitated, by default'the others in .
that row will become those who must "
not only open the exit but perform the
balance of the team functions. '
-'The FAA recognizes the dilemma of
the RAA in designating “exit rows,” ~
since many smaller aircraft haveno
seats adjacent to floor-level exit doors.

- In view of this, the definition of an “exit

row™ has been modified to include the-

" closest row or any seat which has direct
- access to an exit or has no obstructlorr _

between 1t and ‘the exxt

Whether the Functions and Crztér:‘a and -

_a Statement About Passengers’
' Pezformmg Exit Row Duties Should Be

Included in Passenger Information ™ .
Cards at Seats Affected by the R u!e and
in Passenger Bneﬂng._

The ATA believes that excessive
information on cards (the cards required
by §§ 121. 571 and 135.117 of the FAR to
supplemerit the oral passenger briefings
also required by these sections} and .
lengthy briefings will be ignored by .
passengers and will create anxiety, ATA
recommends that, instead, all '

' passengers should be advised by a.
.. simple notice on the existing
‘information cards, or as part of the

standard safety briefing, that they may
be called izpon to open an exit or
otherwise assist the crew in the event of
an emergency.-

The RAA ¢comments that in 1985 the
NTSB completed a study on briefing.
cards. The study concluded that the use
of illustrations and minimal verbiage
resulted in more passengers reading the-
cards. The' RAA suggests that a special
briefing card. be offered to exit row
passengers and that other cards not be
changed. .

As previously discussed, other groups
such as the ACB opt for more
information, rather-than less, and want
it in Braille, large print, and on tapes.
Several persons suggest-that the

-locations and types of mechanisms may

pose problems for persons other than
those with disabilities. They recommend

" moré detailed instructions on both the

passenger evacuation cards and near .
the emergency exits for gveryone's .
benefit.

The FAA concurs that bmefmg cards

_must be kept simple and succinet to -

encourage passengers to read them. The
FAA believes, however, that safety will
be enhanced if passengers are given
additional iniformation on emergency -
evacuationt functions. While these
functions may fall only to persons
seated in exit rows, it is conceivable

" that incapacitation of one or more exit

row occupants may require asmstance_
from other passengers. Further, if al] -

_passengers are aware of the procedures. B}
" it may elicit greater cooperation on their -
. part, such as not crowdmg the exit row

occupants. while the exit is being -

‘opened, moving back to allow stowage

of an over-the-wing exit door, and even
readily accommodating a transfer of .
seating before takeoff.

- In view of this, the FAA final rule
requires that all briefing cards for the .-
general public contain the basic .
illustrations regarding émergency
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evacuations already found on briefing
cards, concerning the followmg

-{1)-The location and types of exits;

. {2} The opening mechanisms;

(3} The use of the openmg
mechanisms; . - .

{4) The actwatmn and/ or use of
slldes,

_(5) Use of the wings for emergency .
evacuations;

-(6) Movement away from the alrplane
after reaching the ground; -

(7) Emergency evacuatzons over water .

{"ditching"};
_ {8) Use of oxygen masks; and
{9) Any other information/illustration
" needed to impart information on
emergency evacuations of the particular
an‘plane involved ornew developments
in evacuation techniques and
procedures, o
In addition, this rule requxres that the
safety functions stated in §§ 121,585 and
135,127 of the FAR be listed on all |
‘briefing cards. Some, but not &ll, of these
functions already are iHustrated on the -
cards now used by certificate ‘holders.
The listing will serve to reinforce the
graphic information and also will draw
attention to functions that are not
1]lustrated easily. |
Finally, this rule requires that each
certificate holder shallinclude on
passenger information cards, at all seats
affected by these sections, presented in
 the languages used by the certificate
‘holder for passenger information cards,
-the eriteria set forth in paragraph (b) of -
4§ 121.585 and 135:127 of the FAR, to
enable passengers to self-identify if they
" are of believe they are incapable of
performing the functions, Multilingual
cards'may be necessary to'enable
passengers to self-identify. Exit row
occupants, however; must be capable of
understanding the crew’s oral .
commands. Proficiency-in the English
language is not necessary, but exit row:
occupants should be able to understand
simple instructions in English. This =
requirement must be made clear on the
- cards. . .

As prekusly dlscussed the matter of

providing cards in Braille or large print. -
-for passengers seated in non-exit rows
-+ is outside the scope of this rulemaking.
" The FAA encourages certificate holders
. te do so, however, and to design the
cards in a manner that will ensure
-, maximum independence for blind
" passengérs who desire this during an -
emergency evacuatmn L .

Whethera Less Strmgent Standa.rd for :
Exit Row Seating Should Be Adopted for
- Regional Camers*ﬂue to Sma!]er Cabm ,

Size..
The RAA: strong]y oppcises a Iess

stringent standard, commenting that-the ‘-

absence or small number of flight
attendants on aircraft with limited
seating makes it even more imperative
that able persons be seated near the
exits to assist,

It is apparent from the RAA's
reference to flight attendants that the
RAA's comment concerns commuter

flights. The FAA concurs with the RAA'

in regard to commuiters, and the rule sets

" the same standard for all U.S. air

carriers and commercial operators
(certificate holders) of this type.

The FAA has decided; however, to
exempt the on-demand pperations of air

- taxis with nine or fewer passenger seats

from this rule. Persons. with disabilities,
to whom other types of commergial
flights dre unavailable, should have -

.access to air travel, Since these

chartered flights may carry only the
handicapped person, of, at most, friends,

-family, or assistants, instead of large

numbers of passengers, the FAA has
determined that exit row seating
restrictions should not apply.

Whether Written Procedures Should Be '

Approved by the Local Principal.
Operations Inspector Rather Than by~
the Director of the FIJghf Stand'ards
Service

The RAA states that the reqmrement
for final approval in FAA Headguarters
could cause situations where a carrier’s
procedures will be unenforceable until
the approval is granted, with exit row
restrictions not 1mplemented for several.
months.

The FAA believes that the RAA'S
comment i premised:on the behef that
the FAA expects complicated-
procedures regarding the identification
of exit row passengers. This is ot the
case. As already discussed, the FAA
believes that the functions and eriteria -,
stated in the rule:are clear and
sufficiently self-explanatory tobe.
adopted by certificate holders and to-
serve as the procedures for the selectmn
of exit row passengers. The balance of

the procedures, which will relate to the . .
. mlght be-able to recognize that he or she

personnel making the selections, the_

* filing of complaints, and other
administrative actions, should be fairly - -
simple. The final product, therefore, . . .-
. should not require prolonged review. -

The main thrust of that review will be to
determine that the certificate holders.
have not added criteria. and functions
that are not in accord with:the rule or
which go beyond what is reqmred for
safety. - :
Dunng the ACAA regulatory

negotiations, organizations representmg
persons with disabilities strongly- -

‘recommended that any procedures - -
developed relative to their-constituents. -

be reviewed by high-level management

to ensure that the nondiscriminatory )
purposes of the ACAA be carried out. -
The FAA recognizes that this is a valid .
request in regard to the exit row seating
rule, as well. In the concern for air
safety, it is sometimes difficult to keep
other important concerns in mind, both
within the FAA and among the.
certificate holders. Approval by the
Director of the FAA's Flight Standards
Service will highlight the necessity of
accomplishing the aim of safety without

- detriment to the goal of

nondiscrimination.

Discussion of Emergency Evacuations—
Exit Row Passenger Functions

In the NPRM, the FAA discussed the
types of functions which may be .
necessary for exitrow occupants to
perform. While these are contained in- -
the rule, the FAA believes itis -
appropriate to repeat the discussion
material found in the NPRM in-order to -
provide certificate holders and other -
interested parties with a single .. -
document that encompasses alt !he FAA )
thinking on this issue. .

Note: Some parhons of the following -
discussion have been modified to reflect the -
impact of comments or rearrangemem of the

" -. information in response to'a comment.

From a safety standpomt a person
who sits in an exjt row or, in cases.
where there is no aisle, in any seat-that
has direct access to an exit must be able
to actoniplish a number of tasks under a
variety of conditions Wlthout assxstar:ce. ‘

_These include:

Locatmg the Exzt

. In order to be’ able to Iocate t‘1e exit mi_
an emergency, the passenger'in an'exit
row must be able tg comprehend and
xdennfy thiat he ‘or she is in such'a row.

- The primary means of such

comprehension and identification’is -
seeing the exit, as well as its placards,
and recognizing their significance. _
Although a person familiar with ene or
‘more aireraft seating ¢ configurations '

is in an exit row by counting seat rows,
that method is not reliable. Seating
configurations vary from certificate

~ holder to certificate holder and even

from aircraft to aircraft in the same

fleét. Further, the ability to remember -
seating configurations.is not semethmg.
that can be discerned by ordinary -

means of observation. It would not be
practical to expect that a certificate - -
holder assigning seats could-identify a
person with that ability,.or be sure that
one who claims such ability aetually has.

- it. Ithas been: suggested that special

briefings could be given to blind persons -
to inform them of their exit row ;
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occepancy-and to familiarize them with

the door or'window opening mechaniane.

. During an actual evacuation, however;
there is no-guarantee that the:nearest -
exit wilt be 6perable or sheuld be used.
The FAA's stady of three teajor.
acciderits {Report AM-70-16} includes
data on this peint. b the Penver:
accidernt, the left window.exits became’
unusable due fo.fite ow the wing. Debris
blocked the main, resr boarding door:

Fire destroyed the slide:at the aft galtey -

door after about 20 persons vsed it;.

" Other passengers thenhad'to jump—a:

situation with special hazards for blind
and other handieapped passengers.In .
the Salt Lake City accident; fire'on the
left side’of the fuselage drove persons:
away-from the window exits there'to the
Tight side-instead. by the Rome crash,
fire-spread to the left side of the: awcxafr,
hampering the escape.of passengers:
from that side. Further, the forward
gdlley.door wag not used due to-fire.
“Survival in Emergency Escape from

Passenger Aiveraft,” at 11, 12, 22, 31, amd’

33. Clearly all passengers benefit if the:
persons seated in an exit.row.can - -

_ deterinine guickly whether its. door or’
window exif remains operable-or
condifions oufside allow its us.. -

Recogrizing, Comprehending the

Instructions for Use, ard Operating the '

Exit Opening Mechanism’

‘These tasks call for the ability to
locate and identify the mechanism and
‘the range and direction of motion
required touse the mechanism. .
effectively. They require the ability to
perceive and understand the normally

- available directions pertaining to use of

the mechanism. Ascertaining the

- complete directions for opening an exit -

often requires obgervatiorr of both the -
exit itself, which may haveonita

graphic illustration regarding the
direction in which. the mechanism must
be-moved to open-the exit, and'a

- passenger information card andfor

'video fape presentation. These contain

“further graphic illustrations of the
cemplete set of actions required for use

“of the opening mechanism. |

It should be emphasized that these
presentations rely on graphic displays.
as well as om-words. Reliable oral
interpretation of the graphics for the.
benefit of a blind persen by anether
passenger depends on the ability of the
person: attempting to eomvey the
information. There would be no
practical. way to test thissin advance..

- Similarly, relying on anether passenger
to-transtate instructions would be
impractical in the case of persong who
do not speak the same language. iy
addition, other passengers have no legal
duty to convey-such information to a

handicapped, non-English speaking; or
iiliterate: passenger, and.it would not-be
feasible-to require them to demonstrate
such an ability. -

Further, many. passenger mfm‘matmn
cards-focus en main kandles of the exit,
on the assumption that passengers will
be:able to:see orread further
instroctions or find ad]unct_mechamsms.
To illustrate, during the FAA’s visit to

the training facility for fitght attendants. .

the foﬂcwmg were noted:

An overwing window exit generally -
will have a handle marked “Pull” or -
“Pull Down.” butno placard or
information conicerning the. other hand

grip that'must be-located and grasped ‘at
the same fime as the movable handle. -
Both must be--grasped'fto enable.the
person.opening the exit windew fo.move

it-out'of the-way to prevent b]'.ockage of

the exit.

Cértain operating mechanisms are not
integral parts of the exit doors. but may -
be located'adjacent to-the exit door: Still
others have 'covers, labeled with words

indicating they should’be removed to
allow use of the mechanism in an’
emergency.

On power-assisted exit doors, i in°

~ addition to the mechanism for opemng
© it, there often is an arming device.

lecated near the opening handle. If
activated by-mistake; it wilk prevent the
door from. epening: Sighted persons can.
differentiate this handle from:the door

mechanisms; which are fully labelled.

No instructions are provided to
passerigers.in cormection with the
arming devices because they are -
intended fo: crew. use.only. Yet, their
'proxnmty ta the opening handles:
presents a chamnce that a person, whe. -
cannat discern the:difference between.
the two mechanisms, inadvertently
could render the exit useless. Once this

" - ocours, it is not reversible without the

assistanice of trained mechanics.
Assessmg Conditiens -

This requirement: includes both

.. sensory and cegnitive abilities. The
primary sense ifivolved is-sight.
Cogritive abilities inelude the capacity

to judge danger. Young.children, for
example, may lack the ability to make:
the required }udgmems Opening an exit:
in an emergency may increase the -~
danger to which all passerigers are.
exposed; if doing so altows. an external.
fire or even-its smake to emter the.cabin.
Danger to passengers also canbe -
increased # they are encouraged to use
an exit that might open onto dangereus
conditiong, such as jagged metal, ice;
water, uhexpected distance teo.the
ground or some other condition that:

might be avoided by using another'exit.

It has been suggested that a blind-
person could be advised dralty of a
sighted person’s assessment without
derogating the safety of others. The FAA
does not agree that this offersa. - :
practical alternative to excluding blind
pecple from exit rows. Emergencies are
more likely than not to foster.confiision.
To add a requirement for one person'toc
assess conditions and relay that
assessment to another before an
emergency. exit.can be opened, solely to
allow the latter to sit in an exit-row,
would be to.increase risk unnecessarily. :

It also has been suggested that a blind.
person can assess the danger presented - -
by external fire through the sense of
touch. The argumentis that a blind -
person could sense an external fire by -
feeling the inside of the door. While that
may be true in.some cases, this
argument is not-valid ifi the case of fite
that is net'yet near enough to the -
atrplane-or of sufficient intensity.to- ~
cause the inside of the doorto be warm
enengh to warn against opering the
door. Large, modern-aircraft are
extremely well-insulated: At 36,000 feet, -
a passenger cannot feel the intense cold
(as low as. —70 degrees centigrade). by
placing a hiand on the.fuselage:

In addition, this asserticn does not
deal with the-‘dangers presented by
smoke, jagged metal, water, and other
hazards such as those mentioned-abeve. -
Certificate holders train crewmembers
to “feel’” the door while loeking out the
window to assess conditions, but this
action is designed to cause a pause for

" assessment.of viewed conditions befare.

reaching for the exit operating
mechanism. It is not considered an.

‘independent means. of assessment.

In some doors; prism windows now

_allow visual assessment along the full

length of the aircraft &l the way to.the'
ground to determine whether fire of
obstacles are present. Clearly, blind
persons cannot make such an
assessment.

Automatic slides fail from time to-
time. When this Happens, the.persom:
nearest the exit must recognize that
manual depleyment wilt be necessary,

find the manual deployment handle, and

operate it. If this fails, it may be
necessary-to find and communicate the
need for a totally different means of.
escape. Sighting flashing door lights,
following floor lights, or seeihg-the hand
signals of others may be necessary. for
efféctive escape leadership. While this -
leadership may.fall to a passenger
outside the exit.row, it will do so more
rapidly if those in the exit row can
quickly: and accurately’ assess the state '
of that exit:
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Finally, it has been suggested that
blind persons are better able to function
in the dark and actually may be more
useful than sighted persons in an
emergency evacuation. As previously
discussed, it is not certain, however,
that in dny given crash scenario
darkness will be so complete asto
* render sight useless. - :

. Assessing Whether a S]zde Can Be Used
Safely -

This includes ]udgmg whether the
slide has extended, whether-it
terminates in a safe area, whether the
physical integrity of the slide is
adequate for its use, and whether
passengers are accumulating on the
- slide in such numbers as to threaten its

- integrity.

.. Stowing or Securing the Exit Door

. The action needed to stow or secure
the exit doar éxpeditiously and safely

varies widely. On power-assisted doors, |

no separate action beyond turning the
handle may be required. Removal of a .
window exit, however, will require
maneuvering a 40- to 80-pound,
approximately 2- X 3-foot window aver
the adjacent seat back into the row
behind the exit or onto seats in the
balance of the exit row. This requires
strength, sight to ensure that others are
out of harm’s way of the detached
.~ window, and speaking ability to issue’

. the appropriate orders or warnings to
_passengers in the way.

- In stowing doors that swing outward
such as those on some Boeing 727
models, care must be taken to avoid
falling out of the airplane. A handle near
the door is provided for just this
purpose, and its purpose is obvious to a
sighted person attempting to open the
door. In the passenger information cards
of one major certificate holder, this
handle is visible in pictures of the door,
but its use is not discussed. This makes
it unlikely that it would be revealed to a
blind person being apprised of the exit
operaimg instructions by a sighted
companion. Such communication was
suggested by at least one witness
appearing before the advisory
.committee as being all'a blind person
~ would need to function as effectively as

a sighted person in fegard to opening an

-emergency exit'safely and expeditiously. -

A similar argument could be made with
respect to passengers who cannot
understand the language in which crew’
commands are given, Itis the FAA's
position that such instruction or
explanation by another person-

- constitutes an unnecessary. delay factor

" "and simply points to the need not to

R pIace Persons needlng such explanatmn

in exit rows.

Safely Using the Exit

This includes passing expeditiously
through the exit and assessing, selecting,
and following a safe path away from the
exit. A person leading the way out of an
exit in an emergency should have the
agility to exit quickly, the strength to
assist other passengers, and the ability
to avoid hazards such as water, jagged -
metal, unexpected heights (such as
might be caused by failed or damaged
slides), and rescue vehicles and
associated equipment.

Foliowing Oral Directions or Hand
Signals From a Crewmember

During an anticipated evacuation,
survival may depend on the ability of
persous in exit rows to see, hear, and
understand the instructions issued by
crewmembers. As discussed previously
herein, exits may become inoperable or
unavailable due to fire, structural
damage, or damage to slides. In some
situations, opening an exit may
exacerbate the danger by allowing
flames or smoke to rush into the cabin.
The potential for such danger is
increased if persons in those exit rows
cannot see it or hear and understand
shouted directions and wammgs from
crewmembers.

Other Options for Exit Row Seating

The FAA invited comments on other
options previously considered by the
FAA as well as.any other options the
agency may not have considered. As
discussed below, the FAA did not find
alternative exit row seatiﬂg plans
persuasive.

The first option is the approach
criginally propoded.in Notice 74.25 in
1974, Basically, this would prohibit
handicapped passengers from sitting in
all exit row seats except the seat
farthest from the exit. The FAA did not .
select this approach for the fellowing
reasons: {1) in the event the remaining
seats in the exit row were not assigned,
the sole passenger in that row could be
a handicapped person; (2) similarly, it
the other passengers became
incapacitated, the sole passenger in that
row could be a handicapped person; and
(3) even if the other passengers were
able-bodied, a handicapped pérson in
the exit row would be more likely than
an able-bodied person to cause some
delay in establishing the evacuation
flow, as demonstrated in the CAMI
study.

The second Optlon was suggested by a -

representative of one of the groups of
persons with disabilities. This calls for
only the seat adjacent to a window exit

-to-be reserved for persons capable of

performirig the necessary finctions.

Again, this approach presupposes the
survival or undiminished capacity of
this able-bodied person during an
accident or emergency landing, Further,
it would allow handicapped persons to
be seated in & row of seats adjacent to a
floor-level exit row. This approach is not
viable, given the available data on
evacuation flow. '
The FAA's objective in this rule is to
maximize the likelihood for survival. In"

‘order to do so, it is necessary that only .

persons capable of performing the
necessary functions be seated in exit
rows, to enhance the ability of all
passengers to evacuate safely. As
already discussed, persons in exit rows -
may have to work as a team. In the
window exit rows, for example, the task -
of removing the window hatch
ordinarily would fall to the person next
to the window hatch. Window hatches
weigh 45 to 80 pounds and must be
maneuvered either over the back of the
seat to the next row or placed on the
seat next to the window exit seat. In
either case, nearby passengers must be
able to recognize the need for moving
out of the way rapidly and have the
capacity to do so. In addition, everyone
in the row must be capable of
performing the necessary functions
because the seat adjacent to the
emergency exit may be unoccupied.
. The FAA reiterates that initial
evacuees also may have to work asa
team on the ground. In a high wind, i =
may be necessary for several persans to
hold down a siide and to catch -
passengers {especially disabled ones}:
and assist them away from the slide:.
- Another concern that was expre's'sed- _
relates, in the commenters’ view, to the
questionable need for exit row seating
restrictions, in light of the allegedly
negligible probability that a crash would.
occur with a handicapped person sitting

-in an exit row. The suggestion is that

this limited chance should be balanced
against the incenvenience to persons

- who are removed from exit row sezts

assigned by mistake or inadvertence.
This commient cverlooks the purpose
of crashworthiness rules such as .
proposed herein. Crashwaorthiness rules
are designed to-deal with the post-crash
environment by creating the greatest
possible chance for survivers to escape
the aircraft. Another example of a
crashworthiness measure is the use of
seatbelts. It is well-established thata..
fastened seatbelt may be the difference- . .

- between saving and losing a life.

Although seldom needed, they always
are required. As discussed herein in
conjunction with the matters of

- attendants and ‘hmltatlons on numbers-
~ of passengers with disabilities, the FAA.
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recognizes that the-erashworthiness
standard.does not stand alene. It is
~ subject to technical limitations and

‘competing social aims. The socia} aifms,
however, must rise-abovethe level of
mere inconvenience.

“The FAA's goal in this matter is safety
for the maximum mumber of people
possible. It is clear from the studigs that
any delay in beginning the flow of.
persons throngh an-exit works to the
detriment of all those trying to use the
exit. The FAA studies show that persons
withont handicaps are less likely to
cause such delays than are persons with:
handicaps. The studies also show that.a
handicapped person, who might cause &
substantial detay at the head of amrexit:
queune; can: be accommodated once the:

_ queue is established awd moving,
without detriment: to the exit flow rate
or ti his or her owry escape through an
exit.

The FAA sought Eddmonal stadies or
data concerning the issues raised by this

rulemaking. The FAA was able to abtain

- further information on 'an-evacnation:

- -. exercise the National Fedetatiom of the:

‘Blind conducted in conjimnction with. -
World Airwgys i 1985 No-ather-

. .experiments;.exereises, or stmhes cante;,

to light..

Requ;rements Jor: Complmme With the-
Rule

In order to compigr with:the
regulations, certificate holders must’
develop procedures and-revise their
pertinent handbooks; for review and
- approvakby the principal operations
inspectors [POL's) at.the FAA-Flight .

- Standards Distriet- Offices that ara .
* ' charged with the overalk mspectwm of

theit operations; A carrier's procedires

" will not become effective until final

approvalis granted:by the Director,
Flight Stardards Servme, atFAA
Headqguarters. &
To ensure that the procedures of all .
certificate holders are consistent with
the regulations, explicit criteria. for the
selection.ef ‘exit row occupants have
been included in the rule. Fo be
approved; a certificate holder's-

procedures must include the criteria and -

address all of the functions enumerated

in the reguiations as ones that may fatl

to & personin an exit row.

The procedures alsemust include

provisious by each certificate holder'to
_make available at all loading gates and
. counters at each airport it serves, and at

each seat affected by the regulations,

the infermation advising the occupying
© passenger that ke or she may be.called
upon to perform the enummerated
funetions. Passenger information cards
for atherrows and seats also shall

enumerate the emergeney evacuation
functions.

Certiflcate holders also.must include
provisions- verify. the appropriafeness of
exit row seating assignments prior fo
takeoft and to brief passengers onthe

" need'to identify themselves and to move.

out ofithe exif row if they cannot meet:

- the criferia or do not wish.to be.

responsible for performing the required
functions. For example, a procedure
might consist of a [light attendant asking

questions fo ensure thaf a persen-seated.
- in an exit row can hear and understand

English. The:Right attendant would then
instruct the passenger briefly asto.the -
responsibilities of sitting.in that seat, .
and the person would indicate whather
he or slie feels capable of performing,
those functions and.responding to oraf
commands in English from the crew..

. Approval will be.based solely upon
the safety aspects of the certificate-
holders’ procedures. The FAA's
approval of procedures will nat hmulate.
the certificate holder, therefore, from
challenges based upon: discrimination or
other matiers not related to gafety..

As-with any changes to part 121 or135.

of the FAR, certificate holders’ .
procedures must provide for training, as
already. requlred by FAA regulations.in.
14 CFRpaft 121, specifically, §§ 121.415,
“Crewmetber and dispatcher trainihg
requirements’; 121.417, “Crewmetpber
emergency training”; 121.418,
“Differences training: Crewmernbers
and dispatchers™; 121.421, “Flight:
attendants: Inttial and transition ground:

- training’’ 121.417. *'Recorrent:traini

135.295, “Initial and recurrent flight
attendant erewmembes testing
requirements’; and 135.319,
“Crewmnienbér fraining requirements.”
Accordingly; §§ 121.585 and 135:127 of-
the FAR contair no separate.

© reguiremennt for traiming.

In developing the foregoing pmposed
compliance procedutes, the FAA
considered eliminating the requirement:
for submission of the procedures toithe
FAA for approval. The rationale
presented fornomrsubmission-inchudes: -

(1] The rule is very explicit-and coutd
be implemented with: minfmeal wntten
proceduras;-

'(2} Passengers wzth. comp}amts based
on gither safety or discrimination Have
adeguate recourse to the FAA orthe:
Office of the Secretary of
Transportation, whether ar not written
procedures have been submitted for:
approval; and

{3}-Since the rule will be implemented
with-minimal written procedures, there -
will be-littleto review and approve, and
the cost of sebmission will not-be
warranted .

On the other-hand..thé FAA

 considered the-following factors:.

{1) Representatives of handicapped
groups have expressed strong -
disapprovat of the fact that the:
procedures developed by certificate
holders under §:121.586 of the FAR,
“Authority torrefuse transportation,”
were submitted solely for review and

- not for approval by the FAA. A

compliance mechanism that eliminates
even the submission of the procedures’
may be considered a step in the wrong
direction, regardless of the rale’s levet of
detaif; _

(2) If the pracedures-are not sabmitted
for approval, the FAA will have torely
solely en complaints to-deterntine the.
compliance of the certificate holders:

(3} Without ready access to the:
procedures, the FAA will be ina less
informed position, when. attempting te
resolve a prablem informally; and.

{4} There is no guarantee that each
certificate holder willinterpret the rule

- in exactly the same way.

The requirenrents.are applicable 1o
the operations of all part 135 air-taxi.
operators, except the-operations of on- -
demand-air taxis-with nine-gr fewer

-passenger seats, and commercial.

operators, as-well as topart 121
domestic, flag, and supplemental air
carriers and commercial operators of.
large aircraft. The FA considered
limiting the applicability of § 135.129 of
the FAR, however, te-atreraft having a
passenger sealing configuration of more
than 19 passengers, bul was persuaded
by the comments of the RAA. that this
would not be advisable.

_ Comp]zance Dates

As previously discussed hereim, OST
has proposed a rule to implement the.

ACAA, ta which the FAA's exit row rule:

relates, Ht is the intention of the
Department that both rules; if adepted..
become effective simultaneously to the
extext possible, to aveid'a hiatns.
between the existing procedires of
certificate holders, concerning exit row
sealing, and the requiremments :
established through amending parts 1
and 135-of the FAR..

White OST recognizes that the
existing procedures of certificate holders

may have shortcomings. at present they

constitute the only avatlable mechanism
for monitaring emergency exit row
seating from the-standpoint of safety. A
hiatus would not be in the best interests
of safety, and the present procedures
must be vsed until §$§121.585 and
135.129 of the FAR become effective.
The present air carrier procedures

" also must remain in.effect until the
certificate holders complete any-fraining .
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that may be necessary for crewmembers
and other personnel; make appropriate
revisions to theif manuals; and complete
production of new passenger
information cards for-occupants-of aisle
seats as well as other informational
material that may be necessary under
the rule. The FAA believes that these
actions can be accomplished within 180
days of the effective date of this rule,
and the compliance date has been set
accordingly. -

Regulatory Evaluation
Ecanomip-mct Summary

. This section summarizes a regulatory

evaluation prepared’ by fhe FAA that
provides detailed estimates of the -
economic consequences of this rule. The
full evaluation quantifies, to the extent.
practicable, estimated costs to the
private sector; consumers; and Federal,
State, and local governments, as well as
antrclpated benefits and impacts.

Executive Order 12291 dated February
17,1981, directs Federal agencies to
promaulgate new regulations ormodify
existing regulations only if potendial -
benefits to.society for each regulatory
change vatweigh-potential costs. The:
order also requires-the preparation.of a
Regulatory Impact Analysisofall =
“major” proposals except those :
responding to-emergency situations or
othernarrowly defined exigencies. A
“major” proposal is-one that is likely to
result in an annual-effect on the :
economy of $100 million or more;a
major increase th consumer costs, ora
significant-adverse effect on -
competition, or ene that is hrghly
controversial.

- The FAA has detemnneﬂ that ﬁns tmle

.is not “major” as defined m the
Executive Order; therefore, @ regulatory
analysis, which inclndes the
identification and evalnafion of cost-
reducing alternatives to the rule, has not
been performed. Instead, the FAA has
prepared. a Tegulatory, evaluation of just
this rule without identifying alternatives.
In addition to a summary-of the
regulatory evaluation, this section also
contains a regulatory flexibdity
determination required by the 1980 ‘
Regulatory Flexibility &ct {Pub. L.96-
354) and an international trade impact.
assessment. If more detailed economic
informatien is-desired then 15 contained
in this summary, the reader is referred
to the full regulatory evaluation
contained in the docket.

Analysis of Benefits and Costs

The FAA has estimated the ¢osts and
benefits associated with this proposed
rule by analyzingit secticn by -section.

This rule replaces the industry’s
varying pelicies and inconstant:
practices with a uniform and-uniformly
applicable rule; The rule provides a
comprehensive set.of procedures, based
on explicit criteria; that can’be carried
out with enly minimal training cest.
Changes to the certificate heolders'
operations manuals, appropriate parts of
the crewmembers’ manuals, and :
appropriate segments of airlines’
training programs are made periodically
as a matter of routine. The provisions of
this rule will he incorporated Toutinely
into these manuals.and training:
programs at little additicnal cost..
Factors such as an accelerated training
schedule, if used, could result, however,
in some additional training costs.
Presently, the FAA does not anticipate-

~ this'will be necessary.

The requirement for passengers to
comply with instructions, or be subject
to denial of transportation at the:
discretion: of the certificate holder, will
impose no cest hecause-such a
requirement is presently industry
practice reflecting section 902(j) of the
Federal:Aviation. An:t ol 1958 (49 U.S.CC
BT i £ ) RO

The; requmememt thiat certaﬁinate
holders make available, at each seat
affected, information advising the

occupan:nfthehmcnonshearshe' -
. might be called upon 1o perfiorm in an

emergency and the requirement that
passenger information cardsbe -
presented in multiple languages will
cost, at maximum, approximately .-
$220,000 for all pntentlally affected seats
under the applicability n both part 121
and part 135 of the FAR, The maximam
approximate cost per aircraft will range
from $20:t0.$60 for paxt 135 COmmuters

- with more than 19 seats and airplanes

operating under part 121 .of the FAR. The
approximate cost per aircraft for part
135 commuters ‘with 19 or fewer seats
and for large a.u-tax.ls {1019 seats}. wul
be $5.

The cost .of making-copies of the
criteria available atairports will be
negligible. The incremental cost of

‘printing the procedures and making

them available at each airport will range
from less than $100 to probably mo more
than $1,000 per year for.each-part 121
operator and part 135 commutes
operator, depending on the momber of
airports each operator serves.

The requirement for verification of
appropriately occupied :affected seals
prior te closing all passenger entry doors
preparatory to taxior pashback will be
accomplished during the currently:
required baggage stowage check withno

delay of Hlight or incremental cost. -

The required inclusions in the
passangér briefings are minimal
expansions and will be- accemph:shed ‘at
no cost.

Accommpdating a passenger being
relocated from anexit row seat when
non-exit row: seats are fully boaked will
involve no cost, That person will not be
denied transportation, nor will any cost
result from moving another passenger,
who is willing and able to assume the
evacuztion functions-that may be
required, into 'an exit row seat. (Ina rare
case, it may be impossible to relocate a
handicapped passeager-due to his or her -
particular handicap and the particular
configuration of an aircraft; e.g., the only
seaton the aireraft that.can
accemmodate'a leg cast will be in an -
exit row.)

The certificate holder's submission of
procedires to the FAA will invelve.a
negligible administrative cost for the
transaction.

Since it iz highly unlikely that a
passenger will be denied fransportation,
there will be no, or, at the mast, a :
negligible-loss of revenue.

The potential benefits. that will be
derived from-this role are substantial
The FAA estimates the benefits based
on a broad body of information which is- -
discussed in detail elsewhere in this -
rule. Of particular import is the
information contained in & study
completed in October 1970 by the FAA’s
Office of Axiation Medicine, entitled
“Survival ir Emergency Escape from

- Passenger Aireraft” {Report No, AM-70~

16). The study concluded that in aircraft.
accidents in which decelerative forces
do not result in massive cabin - :
destruction and overwhelming frauma lo
passengers, survival is determined .
largely by the ability of tfhemxmmred
passergertomake his.or her way froma.
seat to an exit within time Jimits
imposed by the thermntoxic
envirommest. Seconds can mean the
difference between life and death in the
aftermath of a crash inasmuch as
evacuation might be terminated abrupily
by an explosmn at any point. ‘
The reason for this rulemakingis a
concern for potential derogation of
safety. Any effort to calculate monetary .
values for expected: saved lives would . -
be speculative, since there-is no :
historical base from which to derive -
valid estimates. Nevertheless, the FAA
estiznates that the rules will account for
a benefit of substantial numbers of lives
saved as-contrasted with potential loss
of life in the absence of such regulations.
The prevention of orly one life lost in

- an accident will alone more than pay for

the cost'of'this rule. The data clearly -
indicate that fhe rude.will be justified on
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- a'benefit-to-cost basis. Each affected
section in part 121 and part 135 of the
FAR is identified and explained in the
detailed section-by-section analysis
contained in the full Regulatory
Evaluation placed in the docket.

Regulatory Flexibility Determination
Since there will be only negligible cost

associated with this.rule for an operator, -

~ the FAA has determined that the rule
~will not have a significant economic

impact, positive or negative, on a

substantial number of small entities.

' Trade Impact Statement

Since this rule will affect only part 121

.. and part 135 certificate holders {except
" Air safety, Air carriers, Air

Gperahons of on- demand air taxis with
nine or fewer passenger seats) regarding
seating of passengers in exit rows, the

- FAA has determined that the regulation
will not have zn impact on interna aonal
trade.

 Paperwork Reduction Act C]eamnce

This rule imposes information
collection requirements {i.e., procedures
to be submitted to the FAA, revision of

. passenger information cards in exit

- rows, and dissemination of procedures

- at airports served by the air carriers). A
Paperwork Reduction Act clearance -

of Management and Budget. The
information collection requirement does
not go into effect until OMB clearance
and the assignment of ah OMB control
number. We will publish-a Federal
Register notice when the OMB- control

. number is received.

Federalism -Implications

* Theése regulations will fiot have
-substantial direct effects on the States,

on the relationship between the national

government and the States, or on the .
distribution of power and .
of government, Thus, in accordance with
Executive Order 12612, it is determined
+that this regulation does not have
federalism implications warranting the

" preparation of a Federahsm
Assessment.

’ Conclusmn

For the reasons d1scussed in the
preamble and based on the findings in

. the Regulatory Flexibility Determination. .

and the International Trade Impact .
Analysis, the FAA has détermined that
this regulation-is not major under
Executive Order 12291 and certifies that
this rule'will not have a significant -
economic impact, positive or negative,

on a substantial number of small entities.

 under the criteria of the Regulatory
Flexibility Act. This rule is considered

significant under Department of
Transportation Regulatory Policies and
Procedures [44 FR 11034; February 26,
1979). A regulatory evaluation, including
a Regulatory Flexibility Determination
and Trade Impact Analysis, has been .
placed in the regulatory docket. A copy
may be obtained by contacting the
person identified under “FOR FURTHER
IRFORMATION CONTACT.”. :

- List of Subjects:

14 CFR Part 121 -

" Air carriers, Air safety, Air -
transportation, Aircraft, Airplanes,
Handicapped, Safety, Transpcrtahon

14 CFR Part 135

transportation, Aircraft, Airplanes,
Aviation safety, Handmapped Safety,
Transpcrtat.on

The Rule

Accordingly, the FAA Valr\en&s parts
121.and 135 of the'Federal Avialion

: Regulations {14 CFR parts 121 and 135]

as follows:

PART 121—-CERTIFICATION AND ‘
OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMERNTAL AIR CARRIERS AND

. COMMERCIAL OPERATORS OF
request has been submitted to the Offlce i

LARGE AIRCRAFT -

1. The authority citation for 14 CFR
part 121 continues to read as follows:
* Authority: 49 U.S.C. 1354(a), 1355, 1356, -

1357, 1401, 1421-1430, 1472, 1485, and 1502; 49 ‘
“11.5.C. 106(g) (Revised, Pub L..97-449, January

12, 1983).

2. New § 121.585 is added to read as
follows:

- §121.585 Exit row seating.

{a) Each certificate holder shall
determine, to the extent necessary to -

- . perform the applicable functions of

paragraph (d} of this section, the
suitability of each person it permits to
occupy a seat in a row of seats that
provides the most direct access to an
exit (including all of the seats in the row
from the fuselage to the first aisle
inboard of the exit or, in ¢ases where

there is no aisle, in the closestrow orin =

any sedt that has direct access to an
exit, hereafier referred to as exitrow
seats), in accordance with this section.
These determinations shall be made in a
non-discriminatory manner consistent
with the requirements of this section, by
persons designated in the certificate
holder's required operations manual.
. (b} No certificate holder may seata

person in a seat affected by this section

if the certificate holder determinés that
it is likely that the person would be
unable to perform one or more of the

épplicable functions listed in paragraph

- (d) of this section because— -

{1) The person lacks sufficient
mobility, strength, or dexterity in both
arms and hands, and beth legs: -

(i) To.reach upward, sideways, and
downward to the location of emergency -
exit and exit-slide operating .
mechanisms;

(i) To grasp and push puil turn, or
otherwise manipulate those -
mechanisms;

(iii) To push, shove, pull, or otherwise

. "OPen emergency exlts,

(iv) To lift out; hold, deposit on nearby -
seats, or maneuver over the seatbacks to’
the next row objects the size and weight
of over-wing window exit doors; -

-(v)-To remove obstructlons srmxlar in
size and weight to over-wing exit doors:

(vi) To reach the emergency exit
expeditiously;

(vii) To maintain balance whxle
removing obstructions; .

{viii) To exit expeditiously;

(ix) To stabilize an escape slide after

. depluyment. or

(x) To assist others in getting off an

escape slide;

(2} The person is 1&55 than 15 years of
age or lacks the capacity to perform one

. or more of the applicable functions

listed in paragraph (d} of this section
without the assistance of an adult -
companion, parent, or other relative;

{3) The person lacks the ability to read
and understand instructions related to
emergency evacuation provided by the’
certificate holder in printed,
handwritten, or graphic form or the
ability to understand oral crew
commands in the English language;

(4} The person lacks sufficient visual
capacity to perform one or more of the
applicable functions in paragraph (d} of
this section without the assistance of
visual aids beyond contact lenses or
eyeglasses;

(5) The person lacks sufficient aural
capacity to hear end understand
instrections shouted by flight
attendants, without assmtance beyond a
hearing aid;

{6) The person lacks the ability
adequately to impart information orally
to other passengers; or,

{7) The person has:

(i} A condition or respons:blhhes, .
such as caring for small children, that
might prevent the person from

"performing one or more of the applicable

functions listed in paragraph [d] of t!ns
section; er
"(ii) A condition that might cause the

person harm if he or she performs oneor -

more of the applicable functions listed
in paragraph (d) of this section,
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{c) Each:passenger shall e einply with

instreetions given by-a crewmemberor

other suthortzed armployes.of the
" certificate holder implementing exit row

seating restrictiony estabdishedin

accordance with:this sechen. - -
" (d) Each certificate holder shall _
. inclade on passenger information cards,-
présented in the languages used by the.
certificate holder for passenger
information cards, at each seat affected‘
by this.section, infermation that, inthe
event of an emergency in whicha.
crewmember is not available to assist, a
. passenger oCCupying.an-exit.row.seat
 may use if called upon‘te perform the
- following functions;

(1} Locate the emergency exit;
{2} Recognize the emergency exit.
- opening mechanism; .
(3) Comprehend themstructmns for

operating the emergency exit;

[4) Operate the- -emergency exit; -

(5} Assess whether opening the'
‘emergency exit will increase the.
- hazards to which passemgers may ‘be

exposed; -

(6) Follow oral directions and hand
signals given by'a crewmeinber; -

-{7) Stow or secure the emergencgy exit
door so that: I.t will not Jmpede use of the
exift;

(8) Assess the Jclmthtmn of anescape
slide, activate the slide, and stabilize the
slide after deployiment to a551st others in
getting off the slide; -

(9] Pass-expeditiously through the
emergency exiti and

(20} Assess, select; and foltow a safe
. path away from the emergency-exit.

(e) Each cerfificate holder-ghall

‘include on,passenger. information cards, .

presented in the languages uset'by-the
. certificate helder for passenger
information cards, at all seats affected
by ithis section, the selection criteria set
forth in paragraph {b}of this section
and a request that a passenger identify
himself or herself to-allow Teseating if
he or she:.
{1) Cannot:meet iéhe, selection critetia
set forth in-paragraph {b) .of this section;
if2Y Has-a nondiscernible condition
that will prevent him or her from
- performring the applicable functions:
listed in paragraph (d) of this section;
(3) May suffer bodily ' harm.as the
result of performing one or more of those
functions; or,
{4} Does not wish to perinrm those
functions, -
A certificate holder shall not. reqmre
the passengerto«disclose hisorher’
“reason for needing reseating.

{5 Each certificate holder shall:make -

available for inspection by the public at
allpassenger loading gates.and ticket
counters.at-each-airport where it

. conducts passenger eperations, written,

procedures established’ for making
determinations in regand- wesu;t TOW

: seatmg : .
(g). No Gextificate-holder sha.lzl aLLutw all
- passeiigerentry doors to be closed in

preparatibn fortaxi or-pushback unless -
atleast one required crewmnember has
verified that no exit Tow seatis
occupied by a.person the <rewmember
determines iz likely to- be-unable te
perform the applicable funcfions listed
in paragraph {d):ef'this section, .

(1) Each cestificate holder shall - -
include in'its passenger briefings-a.
reference to the passenger information
cards, required by paragraphs {d} and
{e); the selection criterta set forthin
paragraph (b), and the functions to be
performed, set forth in 'par-agmph {d)-of
this section.

{i} Eachcertificate holder shall
include iniits passenger-briefings a
request that a passengeridentify himself

- ~ or herself'to. allaw reseatmg if hae or

‘she—
(1) Canntt meet the selection. crxtema
set forthin: parag;:aph B of this secticm;
(23 Has a pondiscernible condition: -
that will present imor ber from

" performing the applicable functions.

listed in paragraph{d).of this.sectian;.

(3) Maysuffer bodily harm as the
resultwof performing -one or more of those
functions lsted in paragraph (d}-of this
section; er,

(4) Does not wish to perform those
functions listed ir paragr:aph {d) of this
section.

A certificate holder shall not réquire

. the passenger to.disclose hisorler

reason for needing reseating,
(i) Each certificate —halde" shall honmr

. expeditiously a passenger’s Teguest to -
- be relocated to0:a non-exit row seat.

(k) In the-event a certificate holder
determines in accordance with this
section that it is likely that a passenger

. assigned to.anexit.row seat would be

unable to perform the functions listed in
paragraph (d) of this section, ora

. Dassenger requests a non-exit row seat,

the certifirate holder shall relovate the
passenger to a non-exit row seat: i

(13- In the event of full booking in the
non-exit row seats, the certificate holder
shall move a passenger, if necessary o
accommodate a passengerbeing
relocated from an exit row seat, whois
willing.and able to assume the
evacuation fimctions that may be
required, to an exit row seat.

(m} A certificate holder may deny
transportation t¢ any passenger under -
this section omly becamse—

{1) the passenger refuses to wcomply
with instructiens given'by-a
crewmember or-ether anthorized
employee.of the certificate holder, -

implementing exit row seating = - -

restictions estabhshed in accordame
with this section, ot .

(2} the only seat tha>t wwitl physmall‘y
accommodate the persor’ sharrdlcap i
an exit row seat. .

(n).In orderto comply with this -
section certificate holders shal— -

(1) Establish procedures that address:’

{[i)'The criteria isted in paragraph b}

" of this sectiom;

(i1} The functions listed in paragraph
{d) of this sectiom;,

(iii} The reanremems for airport
information, passenger information
cards, crewmeniber verification of
appropriate seafinginexit rows,
passenger briefings, seat assignments, "
and denial of transportation as-set fort‘h
in this sectiom; -

© (iv] How to resolve disputes arising.

. from implementation of this section,

including identification of the certificate
holder employee onthe airport to whom
complaints should be. addaessed fmr o
resolution; and,.

(2) Sobmit their procedures for :
prefiminary review and approval to the .-
principal operations inspeciors assigned
to them at the FAA Flight Standards” - |
Distrivt Offices that are charged with .
the overall inspection of then'
operations.

(6) Certificate holders shall asmgn
seats prior to boarding consistent with
the criteria llstedmparagraph bYyand .

" the funrctions listed in paragraph (d} of -

this section, to the maximum extent -
feasible.
) The procedures reqmred by

" paragraph (n} of this section will not
* become effective until final approval is

granted by the Director, Flight

Standards Service, Washington, DC.
Approval will be based’ snlély‘ﬂpun the
safety aspects of- the cemfm-ate halder 5
procecures. : '

PART 135—AIR TAXI:OPERATORS

"~ AND COMMERCIAL OPERATORS

3. The authority citatien forpart 135
continues to read as follows:

Authority: 49 U.S.C. 1358(a), 1355(a, 1421
through'lésl',_ and 1602; 49 47.5.C. 106(z)
{Revised Pub. L. 97449, January 12, 1983)

4. New § 135.129 s ad-ded to read as’
follows:

§ 135,129 Exit-;mw seating.

(a) Except for on-demand air-taxis
with nine or fewer passenger seats, each
certificate holder shall determine, tn'i';he'
extent necessary-to perform the. - :
applicable fupctions of paragraph 1d}@f

- this section; the suitability of each -

persen it permits to-occupy .o seat ina
row of seats that provides the mest. _
direct access to-an exit (including all of
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the seats in the row from the fuselage to
the first aisle inboard of the exit or, in
-cases where there is no aisle, in the

closest row or in any seat that has direct.

access to an exit, hereafter referred to .
as exit row seats), in accordance with
this section. These determinations shall
be made in a nen-discriminatory manner
consistent with the requirements of this
‘section, by the pilot in command, in
‘those cases described in § 135.21(a),
when an operations manual is not
required, or by persons designated in
the certificate holder's manual if it is
required by that section.

(b} No certificate holder may seat a
person in a seat affected by this section
if the certificate holder determines tliat
it is likely that the person would be -
unable to perform one or more of the
applicable functions listed in paragraph
{d) of this section because— .

{1) The person lacks sufficient
mobility, strength, or dexterity in'both
. .arms and hands, and both legs:

{i) To reach upward, sideways, and
downward to the location of emergency
exit and exit-slide operating .’
mechanisms; :

{ii) To grasp and push pull, turn, or

" otherwise mampulate these

mechanisms; -

{iif} To push, shove, pull or otherwrse .

open emergency exiis;
{iv} To lift out, hold, deposit on nearby
seats, or maneuver over the seatbacks to

the next row ohjects the size and weight

of over-wing window exit doors;

(v) To remove obstructions of size and
werght similar over-wing exit doors;

(vi) To reach the emergency exit
expedltlously.

{vii) To maintain balance whlle
.~ removing obstructions;
(it} To exit expeditiously;

(ix) To stabilize an escape slide after

" deployment; or

{x) To assist others in gettmg off an
escape slide;

(2) The person is less than 15 years of
age or lacks the capacity to perform one
or more of the applicable functions
listed in paragraph (d} of this section
without the assistance of an adult
companion, parent, or other relative;.

. (3} The person lacks the ability to read
and understand instructions related to
emergency evacuation provided by the
certificate holder in printed,
handwritten, or graphic form or the

_ ability to understand oral crew
commands in the English language.
(4} The person lacks sufficient visual
capacity to perform one or more of the
applicable functions in paragraph {d) of
this section without the assistance of
visual aids beyond contact Ienses or
eyeglasses; -

(5) The person lacks sufficient aural
capacity to hear and understand

instructions shouted by flight

attendants, without assistance beyond a’
hearing aid; .

(8) The person lacks the ability
adeqguately te impart information orally
to other passengers; or, _

- [7) The person has:

(i) A condition or responsibilities,
such as caring for small children, that
might prevent the person from
performing one or more of the applicable
functions listed in paragraph [d] of this
section; or

-(ii) A condition that might cause the
person harm if he or she performs one or
more of the applicable functions listed:
in paragraph (d) of this section.

(c) Each passenger shall comply with
instructions given by a crewmember or
other authorized employee of the

- certificate holder, implementing exit row

seating restrictions established in

‘accordance with this section.

{d) Each certificate holder shall

. include on passenger information cards,

presented in the languages used by the
certificate holder for passenger

information cards, at each seat affected

by this section, information that, in the
event of an emergency it which a
crewmember is not available to assist, a.
passenger occupying an exit row seat
may be called upon to perform the
following functions: -

{1) Locate the emergency exit;
[2) Recognrze the emergency exit B
opening mecharism; o
(3) Comprehend the mstructlons for
operating the emergency exit;

(4} Operate the emergency exit;
- [5} Assess whether opening the
emergency exit will increase the -

hazards to which passengers may be

exposed;

{6) Follow oral directions and harid
signals given by a crewmember;

(7] Stow or secure the emergency exit
door so that it will not impede use of the-
exit; _

{8) Assess the condition of an escape -
slide, activate the slide, and stabilize the
slide after deployment to assist others in

.gettmg off the slide;

*{9) Pass expediticusly through the -
emergency exit; and
(10} Assess, select, and follow a.safe

~ path away from the emergency exit.

" (e} Each certificate holder shall
include on Jpassenger information cards,
presented in the languages used by the -
certificate holder for passenger
information cards, at all seats affected
by this section, the selection criteria set
forth in paragraph (b) of this section,
and a request that a passenger identify
himse!f or herself to allow reseating if
her or she:

{1) Cannot meet the selection criteria

- set forth in paragraph (b] of this section; .

{2) Has a nondiscernible condition
that will prevent him or her from
performing the apphcable functions
listed in paragraph (d) of this section;

{3) May suffer bodily harm as the
result of performing one or more of those .
functions; or, |

{(4) Does not w1sh to perform those
functions.

A certificate holder shall not require the

passenger to disclose his or her reason
for needing reseating, .

(f) Each certificate holder shaIl make
available for inspection by the public at
all passenger loading gates and ticket
counters at each airport where it
conducts passenger operations, written
procedures established for making

‘determinations in regard to-exit row

seating.

(g) No certificate holder shall aliow all
passenger entry doors to be closed in-
preparation for taxi or pushback unless
atleast one required crewmember has
verified that no exit row seat is
occupied by a person the crewmember
determines is likely to be unableto
perform the applicable functions listed
in paragraph (d) of this section.

(h) Each certificate holder shall
mclude 1in its passenger briefings a
reference to the passenger information
cards, required by paragraphs {d)-and

- {e), the selection criteria set forth in

paragraph-(b), and the functions to-be
performed, set forth in paragraph{d) of -
this section.

" (i) Each certificate holder shall

-include in its passenger briefings a

request that a passenger identify himself
or herseif to allow reseating if he-or
she— .

(1} Cannot meet the selection criteria
set forth in paragraph (b). of this section;

(2) Has a nondiscernible condition
that will prevent him or her from
performing the applicable functions
listed in paragraph (d} of this section;

{3) May suffer bodily harm as the
result of performing one or more of those
functions; or,

(4) Does not wish to perform those

functions.

A certificate holder shall not require
the passenger to disclose his or her
reason for needing reseating.

{i) Each certificate holder shall honor
expeditiously a passenger's request to

be relocated to a non-exit row seat.

(k) In: the event a certificate holder
determines in accordance with this
section that it is likely that a passenger -
assigned to an exit row seat wouldbe =
unable to perform the functions listed in
paragraph {d) of this section, or a
passenger requests a non-exit row seat,
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the cert1flcate holder shall relocate the
passenger-to a. non-exrt rowseat. = -

{1} In the event of full bookmg in the
non-exit row seats, the certificate holder
shall move a passenger, if necessary to. .
accommodate a passenger being .
relocated from an exit row seat, who'is
- willing and able te assume the
evacuation functions that may be
required, to an exit row seat. .

{m] A certificate holder may deny
transportation to any passenger under
this section only because— -

(1) The passenger refuses to comply
with instructions given by a
crewmember.or other authorized
-employee of the certificate holder,
implementing exit row seating

. . restrictions established in accordance

wuh this section, or

{2) The only seat that will physrcally
" accommodate the person's handu:ap is
an ex1t row. seat :

(n) In order to comply with this -
section certificate holders shall—
(1) Establish procedures that address:

" {i) The criteria listed in paragraph [b)

of this section;
(ii} The functions listed in paragraph

(d) of this section;

(iii) The requirements for alrpcrt

" “information, passenger information

cards, crewmember verification.of
appropriate seating in exit rows,
passenger briefings, seat assignments,
and denial of transportation as set forth
in this section; - :

{iv) How to resolve disputes arrsmg
from implementation of this section,

including identification of the certificate -

holder employee on the airport to whom
complaints should be addressed for
resolution; and, -

(2) Submit their procedures for
preliminary review and approval to the
principal operations inspectors assigned

- to them at the FAA Flight Standards. -~

. District Offices that.are charged with
.the overall mspectlon of therr
- operations.

(0) Certificate holders shall assagn
seats prior to boarding consistent with -
the criteria listed in paragraph (b) and

‘the functions listed in paragraph (d)of
- this section, to the maximum extent
. feasible.

(p) The procedures requrred by
paragraph (n} of this section will not .
become effective until final approval is -
granted by the Director, Flight
Standards Service, Washington, DC.
Approval will be based solely-upon the
safety aspects of the certlflcate holder’s
procedures, - .

Issued.in Washmgton. DG, on Febmary 28,
1980. : .

James B. Busey, -

' Admmzstrator

{FR Doc. 90-4997 Frled 3-2-90; 8:45 arn]
SILLING CODE 4910-13-° B

8075, .
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DEPAHTMENT oF TRANSPORTATION
14 CFR Part 382
[Docket No. 46812; Notice 90-11]
RIN 2105-AB61 '

Nondiscrimination on the Basis of
Handicap in Air Travel

AGENCY: Office of the Secretary, DOT.
ACTION: Supplemental notice of -
proposed rulemaking (SNPRM).

SUMMARY: This supplemental notice of
proposed rulemaking asks for coniment
on three proposals to amend the
provisions of the Departmexnt’s rule to
 implement the Air Carrier Access Act.of
1986. The proposals concern terminal
transportation systems, standards for
bearding chairs, and substitute -
transportation service in cases in which
‘persons were unable to board small
aircraft. :

DATES: Comments should be received by
- June 4, 1990. Late-filed comments-will be
considered o the extent practicable. .
. ADDRESSES: Comments should be sent
. to'Decket Clerk, Docket No. 46812,

. Department of Transportation; 400 7th
Street, SW., Washington, DC 20590,

. room 4107.-For the.convenience of

persons who-will be reviewing the =
. docket, it is requested that commenters
provide.duplicate copies of their
. .comments. Comments will be available
. for inispection at this address Monday
through Friday from 9 a.m. through 5:30
p.m. Commenters who wish the receipt
of their comments to be acknowledged
should include a stamped, self- :
addressed postcard with their

. comments. The docket clerk will date-

- stamp the postcard and mail it to the
' commenter
FOR FURTHER INFORMATION CONTACT: -
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and .
" Enforcement, Départment of
Transportation, 400 7th St., SW., room
" 10424, Washington, DC 20590, Telephone
202-366-9306 (voice); 202-755-7687
“{TDD). A taped copy of the SNPRM is
available onrequest, :
SUPPLEMENTARY INFORMATION; The
Departmant is considering three
..additions to the final rule (14 CFR part
382) to implement the Air Carrier Access
. -Act of 1986, These preposed additions
. ‘concern standards, drafted by the .
.. Architectural and Transportation
. Barriers Compliance Board (ATBCB), for
- boarding chairs; terminal transportation
systems; and substitute service for .
persons denied the.opportunity to fly

o because of maccessﬂ:le ‘'sinall aircraft.

1. szpan‘ tmnsportatwn systems.
Many airports have their own
transpoertation systems, such as bus or
vans that shuttle among terminals or
between terminals.and parlcing lots or
internal systems like moving sidewalks

‘or electric carts. These features appear

to be operated or controlled by the
airport operator -or its contractors in
most instances, rather than by carriers.
However, carriers may own or control
these systems in some cases.

‘The Department secks comment on
ways to make airport transportation
systems accessible, for inclusion in 49

. CFR382.23, the final rule’s section on

airpert accessibility. The Department
did not include such'a requirement in

- the final mle because we had not

previously asked for comment on it and
becanse there may be-a number-of
feasibility.and cost issues on which

_ gomment would be useful.

For example, to what extent are such

_systems now accessible? Where such

systems are inaccessible, what, if any,

. provision is made for-alternative service -
to disabled passengers? Where vehicles .

“are used, is it feasible:to make existing
vehicles and/or new vehicles accessible -

[e.g., by installing lifts) and, if so, what

-are the likely costs? Are movmg

mdewalks and other internal “people
mover” systems typically accessible at

. this time? If not, what are the technical -
- and cost iraplications of making them

so? Are there alternatives to facilities
accessibility for these systems that are
adequate and consistent with the -

ACAA?

- The Department is raising similar -

,1ssues for comment in its NPRM to

amend 49 CFR sectiori 27.71, the
provision in the Departmient’s section

-504 rule applying to Federally assisted

airports. The rule text proposed in this

- SNPRM is identical to that proposed in

the NPRM to amend 49 CFR section
27.71,
2. Boarding Chair Standards. In its

:comment to the docket for the final Air
- Carrier Access Act rule, the ATBCB
" suggested certain standards for boarding

chairs. The standards are set forth in the
rule text portion of this-SNPRM.
The Department seeks comment on

‘whether it should adopt these standards.
. The Department also would like

. informationin response to various -

. questions about the standards. Would
-existing models of boarding chairs meet

the standards? If not, would itbe -
feasible, technically and economically,

-to change boarding chairs to meet

standards? If the standards were

adopted, should there be modifications? -

Given the potential for the development
and use of lifts, are boarding chairs

_likely to become obsolete; such that

| adoptmg standards is irrelevant? Are

boarding chairs meeting the ATBCB
standards useful for assisting
passengers to board all types of aircraft,
orwould different standards be needed,

for example, for use with:small aircraft? -

3. Substitute service or compensation.
The Air Carrier Access Act rule {14 CFR
section 382.39(a)(3)) provides that, in the

- event that the physical imitations of an
--aircraft with less than 30 passenger

seats preclude the use of existing
models of lifts, boarding chairs, or other
feasible devices to enplane a

- handicapped person, the carrier is not

required to carry the hand:capped
person onto the aircraft by hand. The

‘development of lifts for small aircraft is

under way; the Department intends that
otice they are available, they must be
used.

In the meanﬁme, there are. llkeiy to be
inistances in which some handicapped -
persons will be unable to fly on some
small aircraft. These situations can
sometimes arise unexpectedly. as-when
a smaller aircraft is substituted for.an

- originally scheduled anrcraft for

mechanical, weather, or’ passenger load
reasons. Such a situation could also

arise under the FAA’s exit row rule, if

the only seat which a handicapped
person could reach via the boarding
chair or other means of eniry to the

" aircraft happened to be aseat adjacent -
o an exit (e.g., if, because of a narrow

aisle, a boarding chair could only get'to -

the first row, which was next to the

-door). To mitigate these problems, the

Department is proposing that carriers be
required, where feasible, to provide
substitute service by another flight,
motor vehicle or other means, ortg
provide deried boarding compensation.
{BBC) to the person, just as if the person
had been bumped in an overbooking
situation.

For example, suppose that a

_ handicapped person is unable to board

a commuter flight in Small City X to
travel to Hub Y. The commuter carrier
would have a number of options. It
could provide an accessible van that
would drive the handicapped passenger
to Hub Y. If service from X to Y were
available on another air carrier within a
reasonable time, the aircraft of which

.are accessible to the passenger, the first

carrier could arrange service to Y -on the
second carrier. If accessible service to Y
from the.‘nearby Hub Z were available

‘on another carrier within a reasonable
_ time, the first carrier could provide van

service to Z where passenger could use

would be offered to the handicapped
passenger wuhout extra charge As an

the second carrier's service. In all cases, -
- the first carrier’s substltute service. -
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-alternative to subst1tute servme. the
carrier could offer the passenger DBC,
which would be required, in any case, if
substitute service meeting the
requirements of the. rule were not -
available.

. This substitute service reqmrement
would apply only where feasible, For
example, in Alaska, there may notbe -
- roads between some points; precluding -
sutstitute van service. Some flights may

be over water (e.g., to islands off the

New England Coast); and accessible

alternate air transportation or ferry

service is not available, Inthése o

situations, payment.of DBC would be
the only option open-to the catrier.

" .- 'The Department seeks comment on "

the cost and feasibility of this proposed

requirément, as well as on operational
considerations. For example, what; if
any, advance notice would it be -
reasonable to require in order for
carriers to provide this substitute

_ service? Should there be tim¢ frames for (a)(6). and ()(7) to § 362.39 thereof -

the service different from those provided
in the proposed rule text? Should a
_similar requirément pertain to'situations
in which a handicapped person can
enter a plane but the aircraft cannot
accommodate the person’s wheelchair?
That is, if there is no room in the
baggage compartment for a wheelchair,
-should the carrier be required to provide-
substitute service for the wheelchair so

" that it can catch up with the passenger

as soon as possible? Where sibstitute
service is not provided, should denied
 boarding compensation be required?
) Should the passenger have a choice, in
any case, between substitute service and
denied boarding compensation?

Regulatory Process Matters

‘This is neither a major rle under
Executive Order 12291 nor a significant |
- rule under the Department's Regulatory
Policies and Precedures. The .

" Department certifies, under the.

" Regulatory Flexibility Act, that the
proposal, if adopted would not have a
significant economic effect on a
substantial number of small entities.
There are not sufficient Federalism *
1mpacts to warrant the preparation of a

- Federal assessment. The NPRM has -
‘been reéviewed and approved by.the

- Office of Management and Budget under
Executxve ‘Order 12291, :

. List of Subjects in 14 CFR Part 382

Aviation, Handicapped.

Issued this 28th day of February 1990, at
Washington, pC. .

- - Samuel K. Skinner,

Secre tary of Transporta tion.”

For the reasons set forth 1n the
preamble, the Department of

: Transportatlon proposes to amend title

14 of the Code of Federal Regulatmns,
part 382, ds follows:

_ PART 382—NONDISCRIMINATION ON
* THE BASIS OF HANDICAP IN AIR
" TRAVEL

: 1. The authority citation for part 382
continues to read as follows: . .

Auitherity: Sections 404(a), 404{c), and 411
of the Federal Aviation Act of 1958, as
amended (49 US.C. 1374[a] 1374{c] and -
1381). -

§ 382.23 thereof, to réad as follows

- §382.23 A:rport tacilities.

* ko

(e} L
) Sy_s_t_e_ms._for movinig within or

among terminals-shall, when viewed as
‘a whole, be accessible to and usable by

qualified h_andicapped ind-ividuals.

T * * *

3. By adding new paragraphs [a)[s]

read as follows:

§382.39. Provision of services and
equipment,

* * * L] *
f@y” " " A,

(5) Chairs used to assist in enplaning

and deplaning mobility impaired.

* * ¥

- persons:shall be designed to safely
support the 99th percentile male, with a

safety factor of three, shall be de31gned

" to be compatible with the maneuvering

space, aisle width and seat height of the
aircraft on which they are intended to -
be used, shall be movable while i the
upright position, and shall meet the’
applidable wheelchair structural and " -
stability standards prescribed by the

'American National Standards Institute

(ANSI). In addition, the following = .
conditions shall be met;
(i) Adequate restraint systems,

- designed to prevent incorrect -

connection, shall be provided to
stabilize passeniger's torso, hips and legs

.and to prevent feet slipping off footrests .

{where cairying up or down stairs is -

- required, a more extensive system may
" be needed. than for ramp boarding);

(ii) A locking mechanism shall be

promded which prevents the chair from .
* moving while the passenger is :

transferring to gr from the boardlng

_-chairand which will hold the chairin -

place on slepes typically found in the

-aircraft boarding bridges or ramps; -

(iii) Movable or remevable armrests -
shall be provnded with sufficient .
strength to aid in body positioning; .

(iv) Backrest height shall not interfere
with passenger transfer to or fromthe
boardirig chair; the seat shall slant’back

‘slightly; where carrying up or down

~ stairs is required, a movable or

removable headrest/backrest should be
provided to support the passenger's
head and upper torso; .
(v) Footrest(s) shall be prowded that
adeguately support passenger’s feet; °
{vi) Structurally sound handtes shall
be provided, for pushing and - -
maneuvering the occupied chair by .
carrier or other personnel,_at the upper
backrest and, if carrying is requlred in.
the vicinity of the footrests; gripping

“surfaces shall be slip-resistant,
* 2 By adding a new paragraph (¢}(7) to -

appropriately shaped and positioned for :
easy use, and clearly identifiable; and
{vii) The seat shall be padded,

coveredina matenal which does not B

interfere w1th body reposmomng _
[6) If -in the dircumstances provided in

paragraph (a){4) of this section, a

qualified handicapped person is unable
to board an aircraft, the carrier shall
offer substitute service to the passenger,
at no additional cost, in one of the
following ways; unless domg sois

_ infeasible:

(i) Using an accesmble motor vehlcle,
driving the passenger to his orher

. destination or the next hub airport at -
~ which service to the destinationis +

available and accessible to the -
passenger. The motor vehicle'shall -

- - depart within one hour of the scheduled

departure time of the flight on which the .
passenger could not be accommodated
or .-

(ii) Ensurmg that the passenger is .
provided air transportahon on another

- carrier’s flight to his or her destination,

or to the next hub airport at which

-servige to the destination i is available
- and accessible to the passenger. The

alternate air transportation shall be on.a
flight the scheduled departure time of
which is within three hours of the
scheduled departure time of the flight on

- which the passenger could not be
‘accommodated.

731 substitute service is infeasible,

_ oris not provided within the time

frames set forth in paragraph {a){5). of
this section, the carrier shall prowde to
the.passenger compensation in the -
amounts provided for denied board -
compensation for overbooking in 14 CFR
part 250. The carrier may offer the .

-passenger denied boarding

compensation as an alternative to -
substitute service, which the passenger :
may choose to accept N

R —'w-_-t..‘t. P

~[FR Doc 90~4994 Flied 3—2—90' 8.45 am]
: BILLiNG cooe ssw-sz—u )
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' 14 CFR Part 362 -
[Docket Neo. 4631 1 Noﬂce 90—10]
RIN 2105—-ABBO

. Nondﬁscrlmmatlon'dn the Basis of
-‘Handicap.in Air’ Trave!

AGENGY: Office of the Secretary DOT.’

' ACTION: Advance notice of proposed
rulemaking (ANPRM). .

- SUMMARY: This advance notice of
* proposed rulemaking asks for comment
" on a number of issues related to the
*‘rulemaking to implement the Air Carrjer
Access Act of 1986, on which the-
_Department believes that more
information is necessary before _
. decisions can be made. The Department
-will propose to.amend its final Air
Carrier Access Act rule if we conclude,
i response to comments to this notice,
that additional provisions or changes in
-existing provisions are warrant_ed :
-pATES: Comments should be received by
July 5, 1990, Late-filed comments will be
considered to the extent practicable.
. ADDRESSES: Comments should be sent
{0 Docket Clerk, Docket No. 46811,
Department of Transportation, 400.7th
Sireet, SW., Washington, D€ 20590,
room 4107. For the convenience of
persons who will be reviewing the -
docket; it is requested that: commenters
_provide duplicate copies. of their
comments. Comments will be available
for inspection at this address Monday.
through Friday from 9 a.m. through 5:30
. p.m. Commenters who wish the receipt
.. of their comiments to be acknowledged
should include a stamped, self-
addressed postcard with their
- comments, The docket clerk will date-
. stamp the postcard and- maﬂ it to the
" commenter.
FOR Fun‘msn INFORMATION CONTACT:
Donald Trilling or Ira Laster, Office-of
Policy and International Affairs,

Departmerit of Transportation, 400 7th

© 8t, SW., room 9117, Washington, DC
20590. Te]ephone 202-366-4813. A taped
copy of the ANPRM 1savailable upon
request. - -

SUPPLEMENTARY iNFORMATION: This
advance notice of proposed rulemaking
{ANPRM]) requests comment on two
features of greatimportance to those -

. . with mobility impajrments: (1) Lifts and

- other boarding equipment for use in -
regional and.commuter aircraft and air-
‘taxis, and 2) accessible lavatories and

-* narrowbody {i.e., aifcraft with only-one

“aisle} and smaller aircraft, The ANPRM

. alsgo secks comment on matters

- congcerning additional accommodations

- for- persons-with hearing impairments -

that were mentioned in comments to the

'

docket-on-the Air- Camer Access Act -
rule.
The Department made spemf]c

-proposals on the provision of boarding

equipment (including use of ground

wheelchairs, boarding chairs, ramps.or

mechanical dev:ces] to assist’ |
passengers in enplamng and deplaning,

- and proposed a-series of design and
_equipment requirements for accessible

lavatories in the June 22, 1988 NPRM.

. That NPRM requested comment on '
- whethermechanical lifts should be
- required, as opposed to other means

{e.g.. boarding chairs, handlifting) to
assist disabled passengers on and off

- aircraft, and whether specific standards

should be set for boarding chairs. With

- regard to the accessible lavatory

proposals, comments were requested on:
(1) What alternative arrangements

which would best protect the pnvacy of

on-board chair passengers in using such
lavatories and (2) how best to-
implement accessible features in

* lavatories without removal of revenue -
seats.

- The Department recexved few useful .
comments on these issues. Disability

groups stated that nothing in the ACAA
. exempts-any aircraft from previding

accessible lavatories regardless of a
revenue seat loss. The airline industry

" opposed any requirement for.accessible
- lavatories on aircraft under 199 seats

until it becomes technically feasible to

- reconfigure cabin interiors.at reasonable

cost without rerioving revenue seats.
Regarding boarding equipment,
disability groups stated that mechanical
lifts should be required; that technology
exists to provide safe, dignified boarding

"of disabléd persons, and that'such .
assistance should be required on all size

aircraft, including lifting persons by

- hand if necessary, and if requested. The

airline industry proposed exempting

" small aircraft from boarding

requirements, stating that lifting devices
tofit small aircraft do not exist, and
strong. oppomtmn to hand-carrymg
passengers.

These comments contamed litte, if
any, new data on the costs, number of

- revenue seats requiring. dlsplacement

and other advantages and

disadvantages of alternative approaches :

to meet accessible lavatory and
boarding assistance requirements. The
Department does not have sufficient
data of its own, at the present time. In
the absence of such.information, it
would be premature to promulgate final
regulations. Consequently, the
Department decided to publish this

_ANPRM to acquire additional
information needed to ‘further implement
_the Air Carrier Access Act [A,CAA} '

-

Establishing a requirement for
accessibility is consistent with DOT
‘policy; the questions we have relate to
technical feasibility and cost. With

- adequate information not forthcoming in
.the response to the NPRM of june 1988,

" and in light of the commercial aviation
‘system not having developed such -
facilities, the Department feels it has the

responsibility to lead a collaborative
effort to achieve consensus regarding
these accessibility features so needed

_by these with severe mobility

impairments, It .intends-togbegin this

“-process through this ANPRM.

Subsequently, the Department would
convene a conference concerning ail of
these topics. We would intend to'engage
aircraft designers, lift designers,
representatwes of the-disability groups,
and the carriers, in ‘an effort to find
solutions which could provide a
substantive basis for ruléemaking in -
these areas. If nécessary to provide
information or develop facilities, the
Department would also commit
resources to a research contract or
project for these purposes.

. The Department requests technical
and economic information to complete
its rule in the following areas:.

A. Boerding Assistance on Smail

" Airplanes—The situation is very unclear

on the present state-of-the-art
technology in lift devices and boardmg
chairs being used by operators of small
aircraft (below 30 seats} to assist in
boarding and deboarding persons with
limited mobility. With respect to such
devices, the Depa;lment seeks ’

comments concerning their practicality, ..

the safety of the disabled passengers

. and the crew trying to agsist their -

boarding/deboarding, and the capital,
operating and maintenarnce costs. '
A long-standing but nevertheless
urgent problem is the need for a device
that will facilitate the boarding and
deboarding of many regional and
commuter aircraft by persons with
mobﬂlty impairments. Almost all such .
aircrait boeard from the tarmac and
passengers with severe mobility
impairments sometimes are hand-
carried up and down narrow stairs built

into-the aircraft-deor, which have weight

limitations,

Hand-carrying a person up stairs is
dangerous and often can cause physical
stress and potential 1 injury both to the
passenger and to carrier or airport

"- . personnel. Further; many operators of
-small aircraft have few personnel at

some terminals, necessitating special
advance planning to accommodate

- persons with severe mobility limitations. . .

For these reasons, the final ACAA rule .

- does net require hand-carrying.
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Code sharing arrangements between.
major carriers and regional and
commuter carriers has been increasing
the tendency for persons with severe.
disabilities to travel on small ajrcraft.
Adding to the difficulties forsmall
carriers are stringent schedules whith
often require short turn-around times.

_Some carriers hand carry. passengers on
and off pianes.because it is the quickest
way.to load them and avoid ﬂlght
delays.

A related pwblem is the need for a

B “boarding chair”, specifically designed

to fit narrow cabin spaces, that:can
maneuver their harrow aisles, Carriers
claim that two persounel are needed to.
lift passengers who are completely
physically immobile from boarding
chairs to a-cabin seat: _
. The Department desires to assure the
widespread availability of mechanical
lift devices and the regional airline
industry has made a concerted effort to
have such devicesdeveloped. -
Eventually, DOT hopes to be able to
facilitate their use through rulemaking,
but it canmot do.so yet withont definitive
data on the availability and workability
of existing devices. If a suitable device
does not exist, the Department: will
- encowrage the development of such
devites capable. of lifting passengers
from ground level to the aircraft door
and visa versa. These vertical :
conveyance devices should be
developed and put into service at the
earliest possible date. .
" 11987, $250,000 was provided by the
Congress to the FAA to foster the.
development of a lifting device that:
would provide improved access by
handicapped persons.to commercial
aircraft. The FAA formed a working
- groupconsisting of the Paralyzed
-Veterans of America, the Regional
Airline Association, and the: Americin
Assoeciation of AirpertExecutives to -
consider how best to utilize these funds.
Based on their deliberations, the FAA
has issued a solicitation to developa .
boarding chair to fit cabin dimensions of
ten different small planes. )
Concurrently, this working group is
considering the alternatives regarding
vertical conveyarice devices. This work
has not.advanced to the point'where'
there could be certainty in imposing a
particular set of requlrements through
ruiemakmg
The Department also is aware that
Mid-Canada Equipment Sales, Lid., has.
" built a prototype lift device which has.
. been tested successfully witlia
DeHavilland Dash 8 aircraft. Mid-
Canada has completed five devices that
will be evaluated by five regionai
carriers. The present design, hewever, is

‘proposed for smaller planes. Such

not compatible with.at least two models
of aircraft currently-in service.

From the comments received in
response to the NPRM; the Department
is not aware of any other efforts tobuild
a device intended to assist persons with
mobility limitations to beard and
deboard small aircraft,

With respect to lifting dewces the
Department seeks comments
concerning: :

. ® The names and addresses of
manufacturers;

* The names and addresses of
carriers who have or-are currently using

. such devices;:

* Types of aircraft served;
* Dimensions; .

» Principle of eperation;

¢ Transportability;

* Maneuverability;

- Stability;:

¢ Source of power (e.g on. board

. electrical; etc)::

* Costs of‘acquisition aud .operation;

* General characteristics such as lift

platforms, controls and safety features;. '
and ‘ .

* Operational experience.

B. Accessible Lavatories—The ebility-

to provide-lavatory.access varies widely. .
with regard te-individual aircraftinterior.

cabin designs: A e that lavatories
must be. fully or partially accessible

could require substantial less-of revenue-

seats due to the present consiraints i
the configurations of some aircraft
cabins. While the final rule ..~
implementing the: ACAA will require

" such lavatories for wide-body airplanes, hE
" on the premisg that most areof .

sufficient size thatsuch special
arrangements can be accomadated
narrowbody {e.g., 727, 737, DC-8-and -
smaller mrplanes) -would require major
design changes in the lavatory and
adjacent area, and in some cases, galley
relocation, to provide reasonable access
and privacy: The Department sceks:
comment concerning lavatory design.
possibilities and associated costs on all.
such aircraft models which would allow -

-accessible lavatory objectives to be met
-without loss of seats, ar minimal loss of

seats, and would not jeopardize safety.
The NPRM for the ACAA final rule

‘addressed accessibility of aircraft

lavatories at two levels. The fully
accessible level, proposed for larger
aireraft, considered a tavatory with
specific accessible hardware features
and large enough to permit a person
using an on-board chairto enter;
manenver, transfer and'leave. A second
partiaily accessible level lavatory, with
the same actessible hardware was.

lavatories would not require full

entrance by passengers. usmg the on-
board wheel chair, nor would the means
of privacy have to be equwalent 1o that
of other persons.

The June 1988 NPRM songht conment
on how the disabled user's privacy can
best be protected. What features could
be implemented at reasonable cost?
Could a curtain or screen arrangement
provide adequate privacy? Could a door
or privacy curtain be installed without
causmg' seats to be removed; especialiy
in smaller aircraft? Could there be space
to allow a wheelchair to maneuver at.
the deor and allow a person to-enter the.
lavatory without causing the removal of
seats; especially-on smaller aircraft?
What lead time would be needed to
allow for the technical development of

" an adequate facility? I a facility could"

not be developed to meetthese
requirements would a iesserdegree of -
privacy be acceptable [eg a’privacy-
curtain over the-door)? -+ .

Based on 'the comments recelved
there was little agreerent on what
degree of accessibility was-possible on
narrowbody planes. The Department .. -
has determined thiat thisisa complex.
question tied more to specific aircraft-
type than:to aircraft size categories.

-which could not be answered with -

sufficient <certainty for rulemaking: What : ‘

-is neededis additional techmital'and

economic informatien focusing on these
issues:from those who design the -
interiorsof airplanes, the disabled
individuals-who would'-useﬁthiesé_,\ -

. facilities;-and the air carsiers to. whﬂm_

this will be one:more-added featureto- -
beincluded as. part of their service do:
the disabled community a.broad.” -
segment of the public. |
Narrowbody A;rcraft {100—199

. seats)—Clearly it.is possible to-require a- -

fully or partially accessible lavatory in
narrowbody planes but only at the high
costs of roughly 3'to-6 lost révenue seats

- and considerable incenvenience for

other passengers. The Department
estimates the cost for such requirements:
would range from $80 to $200 mlllum
annually by the year 2000,

Some have suggested an accessible
lavatory could be provided on
narrowbody aitcraft by combining two
adjacent lavatoriésior 2 cross-aisle
lavatories. This raises questions as to
what inconvenience would resuit to

-other passengers, with aisles and

lavatories blocked off, andjor aisles

" occupied by beverage carts. Passenger

traffic through the galley areas and the
ability of the flight crew fo perform

necessary functions it the galley are .
also concerns. Taking away galley space

*. . to free space for accessible lavatories
-also presents:service problems for other
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. passengers. Thus, there remain major: .
questions as to what such arrangements
would do to traffic flows throvgh the
fuselage, and how such altered traffic
patterns would impair safety and

- interfere with flight crew functions.

. Small Aircraft (10-100 seats)—The
_airline industry, the Boeing Company
and General Aviation Manufacturers
Association (GAMA) representatives
assessed the existing cabin space and
" lavatory space in current 60-100 seat
aircraft as being very tight: no rcom to
disrobe, 1o room for an attendant, and
the toilet is opposite ! the door in most

cases requiring a person in an on-board_

chair to execute a 180 degree turn to
transfer to.the toilet seat..In their .
opinion, there is no available room in
some present aircraft configurations to
create a privacy area outside the
lavatory without the possible removal of
one to.three revenue seat per airgraft..
GAMA was not firm on the seat loss

* esfimate pointing out that the problem
will differ by manufacturer, depending
on the aircraft configuration, Their- -
representative speculated on a number -
of possible ways to meet the NPRM
requirements which might avoid loss of

_seats. For example, most lavatories on

such aircraft are located at the farthest

point in the rear cabin where people can

stand up, and it nught be possible in.

some conﬁgurations to hook up a-curtain

- across the.aisle in front.of the lavatory .
and create a privacy area, providing a_
galley is not located in the rear. -

- Newly manufactured aircraft of
current certificated type designs with
both the lavatory and galley Iocated in
the rear cabin (more than 50% of aircraft,
have this configuration) might be '
redesigned to create a privacy area by
relocating the galley up front in the
cabin where a coat closet presently
exists i most models. GAMA cited
many poiential problems associated
with this option e.g., the galley may not
be able to fit in the coat closet or other
space up front in the cabin without seat’
removal; many galleys are built directly

into the aircraft and manufacturers must

- agsure that the new galley would
withstand bearing load in a crash.
situation. A very rough order of -
magnitude estimate of the average cost
of galley relocation is $75,000 to $100,000
. _perlavatory. The cost of redesigning the
" BAE 146 model aircraft to relocate the.
galley in the front of the cabin was -

estimated at roughly $200,000 total cost -

per aireraft. GAMA. does not foresee a -
reduction in these costs due to future

- economies of scale, because the total.
--number of aircraft in this class to be
replaced annually is too small to justify .
amortization of tha-costs. Thus, galley

relocatlon would be expensxve, pmbahly

as expenswe as removing sests to create .

a2 privacy area.
The ATA cited alternatives for
accessible lavatories including -
reconfiguration or removal of a galley
which would entail extreme expensé .
and constitute a clear undue financial

‘burden.

For the purposes of this ANPRM, the
Department solicits comment on the
following guestions: .

= For the various cabm conﬁgurahons
of different aircraft types (under 200
seats), what physical layouts are
possible to offer passengers atleast .. .
visual privacy, and the ability to
maneuver in the lavatories?

« What physical layouts are possxble

“which would provide disabled -
_passengers full maneuvering room using -

the on-board chair inside the lavatory?

- What layouts would provide partial

accessibility, meaning a privacy.areaf
curtain outside the lavatory?

" » Which designs can be accomplished.
- without the loss of revenue seats?
Which design can be accomplished with -

only a minimal loss of revenue seats?

= How would such arrangements
impact on the passenger traffic within
the cabin, flight attendant duties in
galleys, and the opportunity for
passengers to use other lavatories?:

» How might such arrangements
impair safety?

chairs be stored?
s Down to what size atrplanes and

- what types can such requirements

reasonably be imposed?

* Should the requirements for ‘
accessible lavatories be made a function
of stage length (i.e., the length of the
flight which the aircraft performs)
instead of airplane size, and if so for
what stage lengths should such - -
requirements be impésed?

C. Additional Accommodations for
Hearing Impaired Persons—In the
comments to the ACAA rulemaking
docket, commenters asked for some

additional accommodations for persons

with hearing impairments. Because the
Department is unsure of the techmcal or
economic feasibility of these
suggastions, we felt-it was not
appropriate to dispose of them in 1 the
final rule.

The first was for capttomng of in-flight.
‘movies. Many hearing impaired persons.

could not fully enjoy in-flight movies.

. _because they could not hear the seund .

track on the headphones: Captioning
movies would alleviate this problem.

“The Department secks comment on the
- cost and feasibility of captioning .
‘moevies, The Department also seeks .

comment on the indirect economic.
impact of doing so (i.e., if movies were
captioned, many persons in addition to

those with hearing impairments would -

be able to more fully enjoy movies

- without renting a headset, which could

adversely affect headset revenue).

. The second suggestion was for.
providing telecommunications devices
for the deaf [TDDs] in onboard phone

* banks. This service is provided on some

aircraft. Where it is, should there be
TDD as well as voice phone service . -
available? What cost and feasibility.
considerations are involved? What
degree of usageof TDD service is it

" reasonable to expect?

Regutatory Process Matters

The discussion in this n0t1ce is not
deswned to resolve matters of policy,
but rather to determine how best to
overcome technical and economic
limitations constraining pelicy. This
calls for a somewhat innovative -
procedure, different from standard : - .
rulemaking. Therefore, through this .
ANPRM, the Department-is,requesting
comrhents on the above issues from all
interested parties: disability groups, lift
designers-and manufacturers, airplane
daszgners and manufacturers apd air
carriers within 90-days. The comments
will be reviewed and, if necessary, the
Department will publish summaries of

. the various viewpoinis.
* In-small pIanes. where can the azsle _

‘The Department anticipates a
conference of these same interest groups
to bring designers and users from the
disabled community together for an

- exchange of information. If necessary;

the Department would also engage a
contractor to.study one or more of the
issues. After a review of the information
we obtain, the Department will make a
decision on taking additional regulatory
action covering the areas of inquiry. :
This ANPRM is not a major rule under.
Executive Order 12291. It is a significant .
rule under the Department’s Regulatary .

Policies and Procedures. Because the -

decument requests comments on

feasibility and cost issues about which

the Department currently has little
information, the Department is not .

- preparing a regulatory evaluation at this .
 time. An evaluation would be prepared

with respect to any future rulemaking
resulting from this ANPRM. There are
not any Federalism implications to this

ANPRM, and a Federalism Assessment
consequently has not been prepared. .

The Department will determine, at a
later time, whether there are any small

. entity impacts for whatever proposals - ..
" derive-from this notice. A Regulatory .

Flexibility Analysis wouId be prematuxe :
at this-point, . '
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Issuedﬂzaszaﬂn day ofi“ebmarymsﬁ, at
Washington, DC.
Samuel K. Sklnner.
Secretary of Transpartat:an
. [FR Doc. 904995 Filed 3-2-90; 8:45am],
BILLING CODE new-sz—-n

89 CFR Part 27
(Docket No. 46813; Notice 90-12]
RIN 2105-ABB2

Nondiscrirbination on the Basis of
Handicap in Federa’lly-Assrsted
Programs

AGENTY: Ofﬁce of the S'ecretaiy. DOT.

AcTION: Notice of proposed rulemakmg

(NPRM):.

SUMMABY:-‘The Depertrﬁem is proposing .

- to amend the portien of its rule to

. implement section 504 of the

. Rehabilitation Act 0f1973, as amended
concerning federally-assisted airport
facilities 49.CFR (27.71). The proposed
amendment would harmonize the rule -
with a paralle! provision in 14-CFR part -
382, which.implements.the Air Carrier
Access Act of 1986. The propesed rule
would also specifically apply the
Depaﬂments section 504 rale to air
carriers receiving Federal financial

- assistance under the Essential Air
Service (EAS) program. :

DATES; Comments shiould be received by

. June 4, 1990. Late-filed comments' will be:

considered to-the extent practicable. -

ADDRESSES: Commerits should be sent
to Docket Clerk, Docket No. 46813,
Department of Transportation, 400 7t
Street, SW., Waghington, DC 20580,
Room 4107. For the conveénience of -
persons who will be reviewing the
docket, itis requested that comrmenters
provide duplicate copies of their ~ -~ _
.comments.-Comments will be available
for inspection at this address Monday

through Friday from 9 a.m. throngh 5:3¢

p.m. Cominenters who wish the receipt
of their comments to be-acknowledged
should include a staniped, self- '
addressed postcard with their

. comments. The docket clerk will date-
stamp the postcard-and ma1i it to the.
commenter.

FOR FURTHER lHFORMAl‘ION CONTACT:
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and
[Enforcement, Department of .
Transportation, 4060 7th 5¢, SW., room .
10424, Washington; DC 20590. T eiephone
2.02—366—93’06 {voice}; 202-755-7687
(TDD). A'taped copy of the NPRM i
avaxlable on request.

SUPPLEMENTARY Wmfﬂﬂﬂ:
Background '

This proposed Tule concerns
accessibility of aviation facilities to
persons-with disabilities. The proposal
would implement section 564 of the
Rehabilitation Act of 1973, which
prohibits discrimination on the basis of
handicap in programs receiving Federal
financial assistanice, and is related to
requirements under the Air Carrier

" Access Act of 1986 [ACAA), which

prohibits diserimination on the basis of
handicap by air carriers providing air
transportation.

The Department's section 504 rule,
first published in 1979; incleded - -
accessibility requirements for Federally-
assisted airports: The Departinent’s rule
to implement the ACAA [14. CFR part
382); published elsewhere in today 3
Fedexral Register, includes a provision-

(14 CFR 382.23) requiring air casriers to -

ensure that pertions of terminals under
their control meet accesmblhty
standards.

The Department had been concem‘ed. '

for some time, that 49 CFR 27.71 had
assigned to airport operators:
accessibility responsibilities for some '

facilities or services often controfled by

air cartiers. The new 14 CFR 382:23,
together with this proposed revision to
49 CFR 27.71, is intended to ensure that
the proper party, at'each airpert, has.

- responsibility for ensuring that given
facilities and services meet accessibility -

requirements.

'Propnsed Revision to 48 CFR 27.71

The pmposed revision t0.48 CFR 27.71
is virtually-identical to 14 CFR 382.23. It
is also very similar to the -existing 49
CFR 27.71 in most respects. There arg,
however, a number of changes from the
existing rule on which tire Departrnent
seeks comment, First, the Uniform.
Federal Accessibility Standards (UFAS)
would be the basic accessibility
standard for airports. Requirements

spelled out in the current 49 CFR 27.71

that are not specifically mentioned in
the proposed revision were deleted
because they are covered by UFAS.
Second, accessibility requirements for

. terminal transportation systems {e.g.,

inter-terminal vans or buses, electric
carts used for transpnrtahon ~within:

. terminals, moving suiewalks] wcruld be

added.

Third, there would be a provision ! that
: calls on airport operators to settle, in

their contracts-or leases with carriers,
issues of who is responsible for
compliance with accessibility

requirements: Fourth, there would bea :

new definition of “atr carrier
mrport "which would result in: applymg

accessibility standards only to those
airports with scheduled airline service
that enplane at least 2,500 passengers
per year. This definition would replace

_the existing part 27 definition-of the- .
. term, which was based on provisions of

FAA's An'pert Improvement Program -
which have since been changed,

For unusual circumstances not =
provided for in the rule, which would -
make compliance impracticable with-a
given provision of the:regulation, -
recipients would have access to-the .
exemption procedures of 48 CER 5.11.
For example, a case in which-an:
exemption might be appropriate would
be one in which-the recipient would:
otherwise have to make extensive
modifications to-a terminal scheduledto
be torn dewn in the near future when a
new, accessible terminal was opened.
An exemption in such a cifcumstance:
could be conditioned, for example, on
other [e.g., operational) accommpdations
being made in the méantime. -

It should be pointed out that mrpnrt
operators have been subject to very
similar rules since 1979, and all .
terminals that receive Federal financial |
assistance were to have been made -
accessible by 1962 under the 1879
requirements. Consequently, it'is
unlikely that many airport operators will
have to make significant modifications '
in their facilities, unless, for some
reason, they had failed to comply with-
the-existing requirements. .

The one new requirement: bemg

proposed concerns terminal

transportation systems; which the
proposed rule;would require. to be-made .
accessible when.viewed as.a w:lmle. By
“when viewed as a whole,” the
Department means, consistent with
normal practice under secHon 504, that -
not every part.of‘a facility or-every. -
vehicle need necessarily be accessible;
if the overall facility and service are:
aceessible to and ugable by individuals
with handicaps.) The Department seeks -
coriment on any cost or feasibility
problems. that airport operators or

others see in this provision. For
example, is vehicle retrofit likely to be
necessary in order to meet this

‘requirement within the three year time

frame.of the propesal? If a longer time
were permitted {e.g., five years), eeuld
vehicle accessibility be achieved

" without retrofit? Are there alternatives

to vehicle accessibility that would-
suffice? What are the likely costs of -
various alternatives? What technical
probiems, if any, are there with making
in-terminal systems {e.g., electric carts,
moving sidewalks} accessible to '
handicapped passengers?

The proposed rule would cover
“terminal facilities and services,”
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including parking and ground
transportation facilities, that are -
“owned, léased, or operated on any
other basis...by an airport operator.”
The Department seeks comment on

- whether, and to what extent, this
provision should apply to services and
facilities which are provided by
centractors or concessionaires. For
example, parking management or inter-
terminal trangportation may be provided
by a private firm under contract to the
airport operator. Concessions like

~ restaarants, bookstores, and gift shops -
are typically provided by private
businesses who lease space in the
terminal. Should ¢ coverage extend to-
these facilities and services, or should
.the rule reach only those facilities and
services directly operated by the airport

- operator? Should a distinction be' made
between facilities and services directly
related to transporation, like parking
_and terminal transportation gystems,
and those which are not, like .
concessions? ‘

Ht is likely that most federally assisted
airports will have elready established
transition plaus, as the 1979 rule
required, However, this proposed rule

- would provide that any existing -

: federaliy-ass1sted airport covered by the
rule that has not done so must do se
‘within a year of the effectwe date of the
section.

. Coverage of EAS Camers

In 1985, the Department mher:ted the
~Essential Air Service (EAS) program -

- from the former Civil Aeronautics Board-

. [CABY). The EAS prograin provides

" Federal subsidies to some carriers

. {mostly regional carriers) to provide -
service to small cities. The original CAB

. version of 14 CFR part 382, issued under

the authority of section 504, required
..EAS carriers, as a condition of financial
assistance, to follow requirements for
accessible facilities and services. - -
. Since EAS recipients are air carriers
within the meaning of the ACAA, their
-operations are fully covered under the
new 14 CFR part 382. However, since
the new part 382 does not implement
section 504, EAS carriers would no

longer be subject, under that regulation, -

to section 504 coverage and the subsidy
cutoff sanctions that go with it. This -
proposal ig irttended to close this gap, by

- . requiring; uiider the authority of section -

-504, that EAS carriers comply with the
° requirements of part'382 as a condition

" of receiving Federal financial assistance..

Regﬂétow Process Matters -
" This is neither a major rule under.

Executive Order 12291 nor a significant -

rule under the Depariment's Regulatory
Policies and Procedures The

Department certifies, under the
Regulatory Flexibility Act, that the
proposal, if adopted, would not have a
significant economic effect.on a
substantial number of small entities.
There are not sufficient Federalism .
impacts to warrant the preparation of a

- Federalism assessment, The NPRM has

been reviewed and approved by the .
Department of Justice under Executive
Order 12250 and the Office of
Management and Budget under .
Executive Order 12281.

List of Subjects in 49 CFR Part 27
Aviation, Handicapped.
Issued this 28th day of February 1990, at
Washington, DC.
Samuel K. Skinner, .
Secretary of Transportation.
For the reasons set forth in the
preamble, the Department of =
Transportation proposes to amend title

" 49 of the Code of Federal Regulatmns.
: part 27:

_ PART 27—(AMENDED)

1. The authority citation contmues to
read as follows:

Authority: Sec. 504.of the Rehabilitation

Act of 1973, as amended (29 U.S.C. 794); sec.

16(a) of the Urban Mass Transportation Act
of 1964, as amended (39 U.S.C. 1612(a)); sec.
165{b) of the Federal-Aid Highway Act of

1973, as amendad, 23 U.S.C. 142 niste. Subpart.

E is alsoissued under séc: 317(c} of the
Surface Transportation Assistance Act of -
1882 {49 U.5.C, 1612(d)).

Source: 44 FR 31468, May 31,1879, unless.
otherwise noted. .

2 In§ 27.5, the def:mtmn of “A).r o
Carrier Airport” is revised to read as - -
follows:

§27.5 Definitions.

* ‘% . * Tx o

commercial service airport which
enplanes annually 2500 or more
passengers and receives scheduled
passenger service of aircrait.

" _'E *x * . *

3. Sectlon 27.71 thereaf is remsed to
read as fcl]ows

§ 2771 ﬁurport facilities.. :

[a) This section appl:es to terminal
facilities and services, including parking
and ground transportation facilities,

..owned, leased, or operated on any other.

basis at an air carrier airporthya -
recipient of Federal financial assistance
from DOT for an airport. The.
requirements of this section apply to

- terminal facilities and services even if
-the airport cperator received Federal
financial assistance only for other

| airport improvements. -

(b} Such facilities and services shall,
when viewed as a whole, be agcessible

* to and usable by individuals-with--

handicaps.

(c} All such famhtles demgned
constructed, or altered after the effective
date of this section shall be accessible
to individuals with handicaps.
Compliance with the requirements of the
Uniform Federal Accessibility
Standards {UFAS), or a substantially
equivalent standard, shall be deemed in
compliance with this requirement. These
facilities shall also provide the- followmg
additional accessibility features:

{1) The basic terminal design shall
permit efficient entrance and movement
of individuals with handicaps while at -~
the same time giving consideration to
their convenience, comfort and safety. -

. The design, especially concerning the

location of means of vertical access
(e.g.. elevators, escalators), shall

- minimize any extra distance that

wheelchair users must travel, compared
to other persons, to reach ticket -
counters, waiting areas, baggage

- handling areas, and boarding locations.

{2) The ticketing system shall provide
individuals with handicaps the
opportunity to use the primary fare
collection area to obtain a ticket and
pay the fare.-

- (8} Outbound and mbound baggage

-facxhtles shall allow efficient baggage

handling by qualified handicapped
individuals: Passenger baggage facilities
shall be designed and operated without
unattended physical barriers, such as-

- gates, which are inaccessible for

individuals with handicaps.
{4) Each terminal shall contain at least

" one telecommunications device for the

deaf (TDD) to enable persons with .

" hearing impairments to make phone

“Air Carrier Airport” imeans ; 'pubtic - calls from the terminal. The TDD(s) shall

be placed ina clearly marked, readily .

‘accessible location, and airport signage
. shall clearly indicate the location of the”

TDDS.
{5] Terminal 1'1t'ormat:on systems shall -

‘take into consideration the needs of
o qualifxed handicapped individuals. The
- primary information mode shall be

visual words or letters, or symbole,
using lighting and color coding.

* Terininals shall also have facilities for
: prov1dmg information orally.

(6) Facilities for moving between the
gate area and the aircraft, including, but .
not limited to, loading bridges and
mobile lounges, shall be accessible to
individuals with handicaps.

(7) Systems for moving within or
among terminals shall, when viewed as
a whole, be accessible to and usable by -

- qualified handicapped individuals.
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(d) Each existing terminal shall be
made accessible as soon as possible but
no later than three years after the
effective date of this rule.

(1) Each such facility shall

(i) Include at least one accessible-
route from an accessible entrance to
those areas in which the catrier - -
conducts activities related to the
provision of air transportation; and

(ii) Include the accessibility features
specified in paragraphs (c){1) through
[c)(7) of this section.

(2) An element or feature required by

this paragraph to be accessible shall be .

deemed to be accessible if it meets the
requirements of the standards
referenced in paragraph {c) of this
section. Departures from particular
scoping and technical standards by the

. use of other methods are permitted

where substantially equivalent or

“greater access to and usability of the

buildings or other fixed facilities is
provided. For this purpose, the special

technical provisions of 4.1. 6[a){4] of the -
.~ UFAS apply.

(3) Operational: arrangements. in lieu
of facility improvements, shall be

permitted for up to three years from the

effective date of this Part.

(e) Contracts or leases between
airport operators and air carriers
concerning use of airport facilities shall
set forth the respective responsibilities
of the parties for compliance with
accessibility requirements under this
section and 14 CFR 382.23.

(£} If a recipient of Federal financial
assistance from DOT for an existing

airport facility has not already done so,
the recipient shall submit to the FAAa
transition plan meeting the requu'ements
of 49 CFR 27.65(d). -

4. A new §27.77 is added to subpart D.
to read as follows;

'§ 27.77 - Recipients of Essential Air Semce E

Subsidies.

Any air carrier receiving Federal
financial assistance from the
Department of Transportation under the
Esgential Air Service program shall, as a
condition of receiving such assistance,

- comply with applicable requirements of

14 CFR parft 382, concerning
nondiscrimination on the basis of
handicap in air travel.

[FR Doc. 90-4996 Filed 3-2-90; 8:45. am]

| BILLING CODE 4910-62-M
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DEPARTMENT OF TRANSPORTATION
Federai Aviaiicn Administration

14 CFR Part 11

[Eocket No. 25821; Amict. No. 11-33; ref.
Amdi. Ros. 129-214 and 135-36]
RIN 27120-AC73

Exit Row Seating

AGENCY: Federal Aviation
Administration (FAA). DOT.
Atnion: Final rule; establishment of
effective date.

SuU2RY: This document establishes
the effective date for regulations
concerning exit row seaiirg that impose
information coliection requirements. At
the time the reguiations were adopted,
taeir repcrting and recordkeeping
requirements had not been approved by
the Cflice of Mznagsment and Budget,
ent ¢ lations could not be made
efloctive, the! approval process now
bas hren completed.

ETFECTIVE DATE: fune 14, 1880,

ECR FURTHER INFORMLTION CONTALT:
»is. Irene Mields or Mr. John Walsh,
Cenerzl Legal Services Division {AGC~
100}, Office of the Chief Counsel, 800
Independence Avenue, §W,,
Washingion, DC 20591. Telephone (202)
£37=3473.

SUPBLEMENTARY INFCRMATION: On

L paay

February 28, 1950, the Federal Aviztion -

Administration (FAA) adopted
Amendmeni Nos. 121-214 and 135-29
prescribing requirements relating to the
seating of airlive passengers near
emergency exits (55 FR 8054; March 6,

1990). The rules apply to aircraft
operated by U.S, air carriers under part

121 of the Federal Aviation Regulations .

(FAR) and commercial aperators under
part 135 of the FAR, except on-demand
air taxis with nine or fewer passenger
seats. They require that only persons
who are determined by the certificate
holder to be able, without assistance, to
activale an emergency exit and to take
the additional actions needed to ensure
safe use of that exit in an emergency
may be seated in exit rows.

Because the regulations (§§ 121.585
and 135.129 of the FAR) contain
reporting and recerdkeeping
requirements for which Office of
Management and Budget (OMB}
spproval was required, the effective
date of those sections was delayed until
epproval could be obtained. On April 23,
1800, OMB aporoved those
reguirements, Approval is effective
through March 31, 1963. A cupy of the
approval may be examined at the FAA
Rules Docket, room 815G, 800
Independence Avenue, SW.,
Washinglon, DC,

- Good Cause Justification for Immediate

Adoption and no Notice

The regulations on which this
document is based were adopted
following public comment on Notice of
Proposed Rulemsking No. 89-8. Because
this document marely establishes an
effective date for amendments already
adopted and codifies CMB approval of
the information collection requirements
in those amendments, the FAA has

- determined that further public notice

and opportunity for public comment are
unnecessary.

The Rule

Accordingly, the FAA amends part 11
of the Federal Aviation Regulations {14
CFR part 11} as follows:

PART 11-—-GENERAL RULE-MAKING
PROCEDURES

1. The authority citation for part 11
coniinues to read as foliows:

Authority: 49 App. U.S.C, 1341f3), 1343(d},
1348, 1354({a), 1401 through 1405, 1421 through
1431, 1481, and 1502; 49 U.5.C. 106{g)
(Revised, Pub, L. 97-449, January 12, 1983}.

2. Section 11.101 is amended by
adding new section numbers in
numerical erder and OME Control
Numbers to the table in paragraph (b) as
follows:

§11.101 OMB Control numbers essigned
pursvan? to the Paperwork Redustion Act.

L] * +* - *
(b) Bisplay.
14 CFR part o section identified and ~ C4Tes”
described control n.
§ 121.585 2120-0542
* L] . * -
§125.129 21200542

- - - L] -

Issued in Washington, BC, on June 8. 1590,
Gregory 8. Walden,
Chief Covnsel.
[FR Doc. 90-13765 Filed 6-13-20; 6:45 am]
BILLING CODE ¢910-13-44



