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relating to a controlled substance. other .
than suane possession, if en aircraft

" was used in, or was used tao facilitate,
the commission of the offense and the
person served as dan airman, or was

- onboard the gircraft, in connection with -
the commission of the offense. The
Adlmmstrator has no discretion fo .
review the conviction for the ~ -
substantive offense. Under the1984
legislation, the Administrator was

proh1b1ted from reissuing a certificate to

that airman for up-to five years but
could reissue a certificate after an
absolute minimum of one year, in

certain extremely limited circumstances, .

if revocation was excessive and ,
contrary to the public interest, As part

of the Federal Aviation Administration
Drug Enforcement Assistance Act of
1988, Congress amended sections 602 -
and 609 of the FAA Act, among other
amendments to the Act, in October 1988.
The statutory language now provides

that the Administrator shall not issue an A

airman certificate to any person whose
certificate has been revoked for aviation
drug trafficking activities unless the -
airman is acquitted of the offenise, a
conviction upon which revocation is
based is reversed on appeal, or the =
Administrator determines that i issuance
of an airman certificate will facilitate
law enforcement efforts after a request
from a Federal cr State law enforcement
. official: The final rule requiring a ‘
comprehensive | anti:drug pragram for
-employees in commercial aviation is.
consistent with these previons act-uns
taken by the FAA.

The FAA's commiitment to a drug -free
. workforce also applies tg its own - :
employees. The Department of
Transportation began random drug -

testing of DOT employees in safety- and

security-sensitive functicns in ~ .
September 1987. The Secretary's goal is
to establish and maintain a drug-free
workplace as intended by Executive -

-Order 12564 and as directed by
Presidential memorandum dated 7
October 4, 1936. It is the opinion of the
Department of Transportaticn that ;

‘random drug testing is the most effective
means of determining the presence of
drugs or drug metabolites that may
adversely affect an employee’s

- performance of safety- or security-
- sensitive job functions: Pursuant to the
Department’s program, an employee of
the Department will be réemovéd from

-Federal serviceé under several -
circumstances: refusat to enter or to
successfully complete a drug -~
rehabilitation or abatement program;
repeat usage of drugs; refusal to pro‘nde
a urine specimen for drug testing;

- adulteration or substitution'of & wine

" specimen; on-duty use of illegal drugs; or.

a determination that a DOT emplayee

has engaged in illegal drug trafficking. = -

In order to ensure that aviation safety
ia nat compramised hy a failure to .
detect drug users in the aviation
industry, the FAA believes that it is
appropriate and necessary to establish a
comprehensive anti-drug program at t}ns

- time. -

Existing Indust:y Progmms. As part of
their comments to the ANPRM and the
NPRM, many employers note that they
have implemented drug testing programs
or employee rehabilitation programs. -
For example, although their drig testing
programs were not specifically -
described, Martin Aviation implemented
a drug testing progrem in February 1987
and Suburban Airlines has required
preemployment drug testing of flight
¢rew applicanis for over a year. Federal
Express Corporation currently conducts

' preempluyment testing of all applicants
and “reasonable snspxclon testmg“ of all
. employees. .

Tramgo, Inc. is a ceruficated repaxr
station employing over 600 individuals
and repairing' over 100 aircraft per year.
Tramco instituted a drug testing and
counseling program “several years ago”
and believes that the program yields
substantial benefits to both employees
and employers. Tramco tests all
applicants for jobs and conducts tests
based on probable cause. Trameo's tests
based on probable canse are triggered
by reporis of employee drug use,
employee attendance patterns that may
suggest a drug problem, accidents, and
observation by siupervisors, A Trameo

" employee who tests positive for drugs is
-suspended for a minimum of one week

and may not return fo work until a drug
test shows no evidence of drug use.
Tramco estimates that, consistent with
general statistics, 20 percent of its
workforce has had some involvement
with controlled substances; As of the
time of its comment to the NPRM,
Trameo identified 10 percent ofits
employees as mdmduals who had nsed
drugs. :

Rocky Mountain Hehcopters, Inc.
implemented a drug testing program for
its employees in july 1988. Rocky
Monntain Helicopters tests all pilots,

' mechanics managers, and cthers who

can affect aviation safety using
preemployment, random, probable
cauge, and postaccident testing, Rocky
Mourntain Helicopters does not pay an
employee’s rehabilitation cests but will

" _consider rehiring any employee who

completes an approved rehabilitation
program. Petroleum Helicopters; Inc. .

" began a preemployment and periodic

testing program in 1982 axid supports . .

mandatory drug testing. Petroleum L
Helicopters denies employment to any
applicant, and d:scharges any employee,
who tests positive in a dmg test;’
Petroleum Helicopters does not concur
with the proposal to provide a ,
rehabilitation opportunity to employees
on the hasis that an employer should not

-accept the risk of repeated illegal drug -

use among j mamtenance or flight -
personnel,

The FAA believes that the
comprehensive anti-drug program,
promulgated by this final rule, is not a
novel concept. In light of the FAA’s long
history of regnlatory action in the area
of drug uge in-avigtion and the '
significant number of industry drug
testing pmgrams currently implemented
by aviation employers, the FAA believes
that the agency is justified in requiring
the commercial aviation industry to
implement similar comprehensxve anti-

drug programs.

Discussion of Cuzmnts :

Geneml Overview of fhe Majar Lssues

The FAA recewed 261 comments in
response to the NPRM. The FAA
considered all timely-filed comments
submitted in response to the NPRM and
the testimony of 20 individuals who

-pregentéd statements at the three public

hearings held by the FAA. During the

- public hearings, the Secretary of

Transportation, James H. Burniey,
requested information from several
individnals who presented statements at
the hearings, The comment period for

- the NPRM closed on June 13, 1988. In.

crder to accommodate the individeals

-who submitted supplemental

information putsuant to the Secretary's
request, the FAA also considered
comments thet were submitted as late
as July 1, 1988.

There were several major themes
presented by the commenters. Many
commenters focus on'the lack of

- evidence of significant drug use or' drug :

abuse in the aviation industry. The
commenters particularly stresg this
point with respect to the cackpit crew
based on age, income, managerial
supervision, close working relationships
with peers, periodic medical exams to
determine fiess for duty, and

" professionalism of the crew. Based on
- the lack of evidende, these commenters

conclude that establishment of a drug
testing program is unwarranted and
unconstitutional. Regardless of the. .
amount of evidence, the majority of -

" commenters agree with the FAA’s

assessment that drug use and substance.
abuse have no place in the aviation '
environment, Some commenters nate |
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.. that the FAA's antl-dmg stance is

" commendable, but the trug issue is the

type of program that evolves from that
- the'aviation industry, Finally, the
© . commenters express significantly " -
-different opinions inthe area of -

- employee assistarice programis (EAP)..

“stance. Many commenters support the
FAA's efforts to developa -

- .comprehensive anti-drug prograin that:" e
" would achievé a drug-free commermal; h

aviation workforce and agree thata-

program:to-achieve-a- drug-free avxatmn

- environment is beneficial, e
There ia substantial, although not

universal, support for a drug: testmg

- program using state-of-the-art urine

- testing: The gas chromotography/mass

- -gpectrometry (GC/MS) method, =«

~approved by the Department of Health

“‘and Human Services {DHHS), is .-

recognized by the commenters as the

.. most accurate method of analysis-for the

rpresence of drugs or drug metabolites in

-.urine if rigorous collection: and analyms
procedures, such as-those contained i in..

.the DHHA :mandatory- gmdehnes. are.-
. followed. (As discussed in detail "
elsewhere in this preamble, the
‘Department of- Transportation. is-
publishing “Procedures for-

L Transportatlon Workplace Drug Testmg e
R method of achieving a- clrug free aviation
. - wotkforce and the manner in-which the -
FAA would be-involved in any progranm.

‘Programs” which are adopted in-this. .
* .final rule in lieu of the DHHS gmdellnes

" “These DQT-wide procedures closely -
-+ resemble the DHHS guidelines and are’ -
.- used because the DHHS guidelines are

- not drafted for application by entities
.- other than Federal agencies.) While -
some concerns were raised about the -
testing procedures, these concerns

-and procedures in the early 1980s that .
did not émbody the critical safeguards
of a properly-administered. testmg
‘program. -

Certain types.of testmg proposed in -

. the NPRM receive significant support by
-, the commenters. These types-of testmg

- include preemployment testing and. -
" postaccident testing. Periodic testmg
- and testing based on reasonable’ cause .
~ received substantia! support from the -
" commenters. Some support for testing .

based on reasonable cause is predwated .

" on traditiona} constitutional standards
‘ that apply to a search of the person.. -

o ~There is- srgmfmant and strongly-held §
opposition to-random testing.. However. N

the FAA's drug testing program, -
. mcludmg random testingas a cntlcal
- -element, is supported by some

commenters. The ob}ectlons to rahdom -

testing are based on legal or .
constitutional issues, privacy issues, and
the invasive nature of random. testlng

based on personal grounds. cost issues,

_and the dbsence of a demonstrated need
fora cornprehenawe testing program

. assuming alow level of drug use in the

industry.

Of those cominenters who address the'

* issue, there is agreement that the

' mandated EAP requirement, Labor
organizations clearly support: expanswe g
-EAP opportunities and services, Small’
- .entities oppose EAP requirementsion
.= many-grounds,-including costand o
- possible negative coworker attxtude G

" random drug testing but, with some
qualifications; these organizations see a.
" role for preemployment testing, :

K complex;ty. cost, and operatmna] impact
-burdens of the fule would be "

s:gmficantly greateron’ ‘small entities in’

The primary differerices surround the -

"isgues-of the ¢ircumstances under which

- an employee is offered an opportunity
<", for rehabilitation and the entity or
 individual who'is réspopsible for -
payment of rehabilitation coats: -Several ~

major-air carriers have already

addressed this issue through-insurance

coverage or by labor-management

- agreement:-However, gven some of
these organizations, althotigh supportwe

of EAPs; oppose a broad, Federally-

exhibited toward rehablhtated
'employees :
‘The. commenters d1ffer regardmg the

The primary differences arise regarding-
the type and scope of testing used to -

- identify sensitive: safety- or ‘security- .
related personnel who use drugs and: the
- ' - choices offered to those individuals who :
- dre identified as drug users.’ :
-generally involve drug testing programs Ll
: _Representmg Employees. In'general, -

. unions or organizations representmg
. -employees in aviation oppose the -

Labor Unions and Organizations .

comprehenswe mandatory drug: testing”

_proposed. i the, NPRM. Lebor unions”
and employee organizations favor EAP -

and broad rehabilitation rights for all
employees. These organizations oppose

postaccident testing, testing based on”
reasonable cause, and testing durmg

‘and after rehabilitation to monitor an

individual's progress. .
- The International Assocxahon of

'Machlmsts and Aerospace’ Workers . .
* (IAM]) opposes any industry-wide: cl.rug

* and alcohol testing until hard evidence -
- of an industry drug problem that -

jeapardizes aviation safety is

" substantiated and documented. The. < -

Independent Union of Flight Attendants ‘

" (IUFA) opposes all forms of mandatory ’
- drug testing of employees.. The - L

. Independent Federation of Flight

- Attendants (IFFA] objects generally to
- drug testing as unwarranted

: governmental intervention into labor- N

management relations but would.

“gupport preemployment screenmg and’

. postac_mdent _tes_tmg if r_easonable caq‘ée"‘_

for such testing can:be objectively :

illustrated. TFFA objects specifically to .

random testing in-any form as . -

_unconstitutional and contrary to labor

law. IFFA beligves that the focus of any

~ drug testing program should be limitéd ..
“to impairment on the job and states that
. nio currently available testing procedure

can determine drug impairment on the
job: The:Association. of Flight '

Attendants [AFA) beheves that drug

testing of flight attendantsis not
warranted. However. AFA and the”

 Association of Professional thht
“Attendarits [APFA) support R

; -preemployment testing of applmants k

; Beekmg jobs-in the mdustry if that

. testing is not used to discriminate
" - againsf applicants on the basis of

disabilities unrelated to drug use, AFA - x

“also would not oppase. postacmdent

testing’ of pilots or probable cause d.rug ;

. testing of employees who are under the
: influence of drugs.if these samples were

collected by an FAA inspector. APFA -~

. opposes random testing, postaccrdent
. testing absent individvalized suspicion, - - -
‘and testing based on reasonable cause . -

&s proposed, The Flight Enginieers’

. International Assdciation. (FEIA)

opposes all testing except in the case

*where probable cause exists to-believe ' .
that an employee is impaired by drugs;

in order to protect employees from .

. harassment, FEIA states that any -

determination to test an employee based
ont probable’cause for impairment c
should be reviewed by a neutral party -

' ., 'The Teamsters Union-could support ‘
preemployment screemng testing based

on reasonable suspicion to believe that
an employee’s actual or current
impairment has, or is, affecting job

- performance or werkplace safety; -

penodm testing to maintain medmal

- ceruﬁcatmn, and’ testmg after an

accident or a “pear miss” if thereisa ™

" reasonable basis to suspect that human

error may have been a casual factor ‘
- The Air Line Pﬂots Association

: (ALPA) represeniting 41,000 pilots -

employed by 44 large and small airlines, .
is firmly oppesed to all forms of drug. .
and alcohol abuse by airline personnel.
ALPA primarily is oopposed to random

. -and perjodic testing based on their °
‘belief that these tests are offensive,
* ineffectual, unjustified, and
_unconstitutional. ALPA believes that 1f
' there is drug use among commercial’

pilots, the incidence of drug use would
be less than 0.5 percent. On this basis,

- ALPA agserts that widescale random

testing of the. relauvely small aviation
population will result in-a significant

. number of false—posmve test résults.

ALPA. does not oppose testmg prior to
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: employment testmg after an acmdent
testing in circimstances whete there are
reasonable grounds to suspect drug use,
-and testing to monitor rehabilitation. .

_ALPA believes that the approach to
the drug abuse problem articulated in -
the NPRM is inappropriate. ALPA
instead urges the FAA to consider an

- approach similar to the Human -
Intervention Motivation Study (HIMS)
program developed to identify and treat
aleoholism among pilots. The key
elements of the HIMS program are. -
education, peer invelvement, . -
intervention, confrontation, and
rahabilitation, Although the HIMS
program has focused on treatment of

‘pilots who demonstrate a problem with
alcohol, ALPA sponsored a HIMS d:mg

abuse training program in November =

1987 which the FAA attgnded. .
Labor and employee organizations
“also strongly support limitations on an
employer's ability to exclude any
employee from an opportunity for
rehabilitation and limjtations on an
employer’s ability to discharge an
employee. Most organizations, including
IUFA, IFFA, AFA, and APFA, strangly
support regulations that would require
an employer fo establish and participate
in comprehenswe, ponpunitive EAP
services established by collective -
bargairing or negotiation and available
. to all employees. ALPA agrees that any
regulations shonld clearly recognize that

. uniens -have collective bargaining rights

under Federal labor laws; ALPA
‘suggests that any anti-drug regulations
promulgated by the FAA should ensure
that the regulatory rEqmremlEnts donot
interfere or override the union's
callective bargammg rights, FEIA
supports EAP services, mandatory for -

each carrier and paid for by the cartier, -

for rehabilitation of all employees-
regardless of the circumsfances that
precipitated a drug test. IAM snggests
that FAA regulations should be
gmdehnes. applicable only to carriers
who have a documented substance
abuse problem affecting aviation safety,
that stress education, prevention, -
rehabilitation, and protection of an -
‘employee’s privacy. -

Employers and Oz;gamzatzons _
Representing Employers, Most .
employers support mandatory drug

testing of employees and limitations on -

an employee’s cpportunity for -
rehabilitation, Part 121 and Part 135
certificate holders do not express the -
same opinions regarding the proposals

in the NPRM. The general views beld by.

Part 121 certificate holders are
characterized by the comments
submitted by the Air Transport :
Assomauon of Amenca (ATA] ATA

'sup-ports the FAA's comprehenswe drug

testing program and favors an
opportunity for rehabilitation ondy for

.- these employees who valunteer for
' rehabilitation. In the erea of EAP

services, Part 121 certificate holders
generally favor flexibility and latitude
for an employer to design & company
EAP. American Airlines, however,
favors industry-wide standard EAP
requu'ements :

Most Part 135 cerﬁﬁcate holders and
small-avigtion businesses object to the

_drug testing requirements proposed in'

the NPRM. The Regional Airkine
Association {(RAA], which represents .
many Part 135 certificate holders, -
opposes random testing; RAA also - -

" suggests that the random selection rate

be set af a rate less than the maximum
125 percent rate proposed in the NPRM
if the FAA mandates a random testing
requirement. The Primary objection of

- Part 135 certificate holders and small .

businesses is to the proposed .

- requirement to offer an opportunity for -

rehabilitation to an employee. These
organizations oppose mandated
rehabiliation because of the economic- .
burden that would be imposed on a

- small operator. The Natiopal Air
Transport Association (NATA) suggests,

in its June 2,.1988 testimony, that Part
135 certificate holders employing 100 or
fewer covered employees should be - .
exempted from all requirements of the

‘proposed anti-diug program. .

Grace Flying Service, Inc., & Part 135
certificate holder. conducting single-
engine air taxi services, flight - -
instruction, and aerial application
services, opposes drug testing of
employees. Grace Flying Service

. strenuously objects to any drug tests, .

whether scheduled or random, and
would be reluctant to test its employees -
even if testing is mandated by the FAA,
‘The National Business Aircraft -
Association [NBAAJ) concurs with the
FAA's anti-drug program with certain -
reservations. NBAA primarily is

- concernzd about the constitutionality of -

random drug testing and the FAA's
reliance on laboratory testing results
that may be unreliable in detecting
drugs or drug metabolites proposed to
be analyzed in the NPRM.
Individval Commenters. The FAA

received 170 comments from individuals. -

The majority of these individuals are
pilots-employed by major airlines and
gelf-emploved pilets who would be
subject to the reqairements of the
propesed rule. The FAA also received
comments from general aviation pilots .
and individuals who are not employed -

_ in the commercial aviation industry. The -
vastmajority of the individual. -

commenters oppose the drug tastmg oo
requirements of the propesed rule based
on constitutional objections, failure of
the FAA to demonstrate a drug problem
in the aviation commtmlty and :
perceived inaccuracies of drug testing

" collection and analysis. A minority of
- individual commenters gernerally

support the FAA's anti-drug proposals

" and primarity support the testing

requirements. These individuals are- -
private citizens or consumers who base

their support on the need to ensure that

aviation personnel are drug free, '
particularly on the job. The strongest

- individuat support is expressed by

letters from the family and friends ¢fa
passenger-who wasg killed in the erash of

- Continental Air Express Flight 2286 pear

Duranga, Celorade. The comments from
the family and friends of the deceased
passenger wgethe FAAtodo - - '
everything within its statutory authoerity
to prevent a similsr- tragedy in the

future.

Specific Issues

Dlscuss.'cm of the constitutional igsues
regarding random and periodic drug

" testing. A number of commenters have
guestioned the constitwtionality of drog -

testing programs for aviation personnel.
Although the state of the cese law is still
evolving in rapid fashion and no :
definitive Supreme Court regolution of
many relevant and complex issues has

“been achieved, the FAA feels catifident

that testing required under this rule wilt
pass constitutional scrutiny. The FAA
recognizes that there are legitimate and
significant constitutional concerns -
surrgunding drug testing in general and
random drug testing as & specific -
component of drug testing. The FAA
acknowledges the current widescale
litigation and apparent disparate’
judicial opinions on drug testlng
programs. | .

FAA Response. The prmctples of the
Fourth Amendment to the U.S. -

. Constitution are paramount in

scrutinizing the fundamentat legality of -
many drug testing programs. Asa . -
threshold legal matter, the Fourth
Amendment applies to “searches” -
conducted or mandated by the
government and protects individuals
against "unreasonable searches and
geizures.” Action of a private party does

-not constitute State (or Federal) action

unless there exists a close nexus
between the state and the action in

- question. Jackson v. Metropoklitan,

Edison, 419 U.8. 345 (1974); Moose Lodge
No. 107 v. Irvis, 407 U.S. 183 (2972}
Assuning that the drug testing
programs called for-under the final rule
do implicate the government, a second -



' " probable cause grounds); United States , | .
“v..Martinez-Fuerte, 428'U.S. 543, 560~561
1976} (footnotes. omitted) (while M. Ve up
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issue. then arises concerning whether -
urine tests under these programs are.
“gearches” within the meaning of the
Fourth Amendment. Although most
‘courts to.address the issue to date have
ruled that tox1cologacal testing of
employees for the purpose of
determining fitness for duty is a search
-within the meaning of the Fourth

" Amendment, the issue is not entir'e'iy

settled. See Wyman v. James, 400 U.8.
309, 317-338 (1971) [government weifare
caséworker's “home visit" aga
precondition for assistance payments is
not a Fourth Amendment search). See .
also, Lovvorn v. City of Chattanooga,
e46 F.2d 1539, 1553-1554 (6th Cir. 1988) -
{Guy, ], dissenting), pane! decision
vacated and rehearing en barc ordered
(August 3, 1988); National Tréasury .
Employees Union v. van Raab, 808 F.2d
. 1087, 1060, 1062 [Sth Cir. 1987)- -
[nggmbotham. . concurring). Cf. Mack:
. w United States, FBI 814 F.2d 120, 125
1.2 (2nd Cir. 1987). . '
Also assuming, arguendo, that uring
tests of aviation personnel for illegal

drugs are “seapches” within the meaning -

" {1983); Delawdre v. Prouse, 440 U.5, 648,

654 (1979), Thus, the courts must "****

~ consider the scope of the partlcular

" intrusion; the manner in which itig =

. -conducted, the. ]usuficatlon for 1rut1atmg ‘
'it, and the place in which it is.. '
.conducted " Be]] 2 Wo]ﬁsb 441 US at :

559

of the Fourth Amendment, it is clear that

while searches ordinarily must be, .

conducted pursuant to.a warrant: issied

on probable cause grounds, sucha =~
requirement is not always necessary..

Almeida-Sanchez v. United States, 413

U.S. 286, 277 (1973} [Powell T4 -

- -soncurring}. Where, fornexample HEE N
- the ‘burden-of obtaining & warrant is-
likely:to frustrate the governmental

- purpose behind the searéh™ * *.

[Camera v: Municipal Court, 387 . S,

routinely held that a warrant is not | ..
-required by the Fourth Amendment. See
e.g., Griffin v Wisconsin, 107 5.Ct. 3164,
3167 [1987); New Jersey v. T.L.0., 469

U.S. 325, 340 (1985). The Supreme Court
has likewise found that the probable ‘

canse standard is 1nappropr1ate where it

‘would defeat the purpose that the’
search is desmned ta achieve. See e.g.,
New Jersey v. T.L.O., 468.U.S. af 340

342; O'Connor v. Ortega, 107 S.CL. 1492. _—
15011502 {1987} [plurelity. opmlon] ST

L {upholchng the search ofa publit
employee’s office for work-relg;ed

"nonmveshgatory redasons on Jess than

uanturh of mdlwduahzed

- _elsewhiere in the prea

* ok e New]erseyv T.LO., 469 U.S. at
340, In determining the reasenableness.
of a search, the Supreme Court has
repeatedly stressed the importance of

. the facts particular o the search-while

acknowledging that the test of -
reasonablenegs ** * *is not capable of
precise definition or mechanical -
application.” Bell v. Wolfish, 441 U.S.
520, 559 (1979). In analyzing a drug
testing program, “* * * whatis .~
reasonable depends on the context-
within which a search takes place.”.

New Jersey v. T.L:0, 469 U.S. at 337.

In scrutinizing whether particular ~
searches comport with the Fourth -
Amendment, courts have adopted a.
balancing test. In general; to supporta -

claim that a search of an individual or -
the individual's property isreasonable,

the government must demonstrate that,
- on balance, the public’s legitimate '
_interest in conducting the search-

outweighs the individual's legitimate -

“expectation of privacy. See e.g., United

States v. Montoya de Hernandez, 473
U.S. 531, 537 (1985); United Statesv. -
Villamonte-Marguez, 462 U.S. 579, 588

'ﬁns !1gh1:~1t18 ’oeyond

perform their duties free of: 1llegal diugs.
The drug problemin society in general

and evidence of drug use in the aviation

re documented
le of this final
rule. The impairing effects of illegal -

industryin partlcul

~, - drugs and the substantial risks to pubhc
‘_safety posed by aviétion employees who, :

use illegal drugs underlies the
compeliing governmental mterests in

. promulgating this final rule. -

. Incontrast the drug teating
ireth énts of the final rule mvolve a

the public® has.an ovemdmg
string that sensitive safety-
, . and secunty-related aviation personnel

523, 533 (1967)], the Supreme Courthas "~

_collection and te
" DHHS guidelines ha

5417 (D.C.Cir. Dec, :
. the constxtutmnallty of the Department -

. -sensitive agency e_mployees} Natzona)

the requlrement for random drug testing
calls for selection of an employee to be
tested in a sclentifically-acceptable
manner, such as use of a computer-
based random number generator. - -
.Requirements for testing basedon
reasonable cauge or pistaccident testing

.. also are severely cireumscribed in order
- to limit an employer’s discretion in"

administering such tests to employees.
Also, the FAA will review-the actual
employer anti-drug programs, required

. to be gubmitted to the. agency in

atcordance with provisions of the final
rule, to engure that discretion is in fact-

" limited in the administration of drug

tests under these prograims. Cf. National ‘

" Treasury’ Employees Union v. Reagan, .

No. 86-4058, slip op. at 14 (ED1La. Apnl

29, 1988) {holding that the -

constitutionality of Executive Order _
requiring Federal sgencies to establish

B drug testing programs for Federal -

employees was riot ripe for review since
‘each agency had not mplemented a

. finalized, particuler plan]. :

The actual’ testmg procedures. thﬂt

- _each employer is required to implement
- under this final rule also are tailored
_narrowly to respect an employee 5
"reasonable expectation of privacy. The -

DOT procedures governing collection of
urine gamples, which are based on the
‘DHHS gmdellnes. are carefully demgned

. to-preserve privacy while protecting the .
" integrity.of the sample. The final rule
- -goritains-a number-of amportant —

‘employee safeguards, including pnvacy

" during collection ander the majority of : ,}_,, -

circuimstances, strmgent laboratory’

- safeguards, and provisions for

Other emp]oyee
ms incorporating the . ™
g procédures of the

L n upheld -
against cofistitutional attack; The DOT

challenging results
drug testing prog

+ procedures sg closely. resemble the

DHHS guidelines in all pertinent
respects that the Department of

* Transportation is confiderit that these , .~

‘procedures also will be upheld. See

. American Federatior of Governmen{
Emp]oyee v Do]e 67DESupp 45

of Transportation program for random - ,';

drug testing of safety- and security-:

_Tmﬁ‘w Spe'cid]ists V'j; ) o )
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and security-related employzes ia to be
conducted in the “context” of the
employment relationship. As the
Supreme Court has pointed out, “[t}he
operational realities of the workplace
*** may make some employees’
expectation of privacy unreasonable.”
O’Connorv. Ortega, 107 8.Ct. at 1498,
This is particularly important in
.circumstances where the employee
works in an industry in which his oz hér
. activities are subject to extensive
regulation. Thus, persons who work in

such “closely regulated” industries-have-

a “réeduced expectation of privacy”
[New York v. Burger, 107 8.Ct at 2646]
and, “in effect consent[] to the . -
restrictions placed upon them”- :
[Almeida-Sanchez v, United States, 413
U.S, 4t 271]. For these very reasons, two
 Federal courts of appeals have upheld
urinalysis testing, in thé absence of
_ parhculamzed suspicion, in industries
where pervasive regulation has teduced
.an employee’s expectation of privacy.
See Rushton v. Nebraska Public Power
Dist,, 844 F.2d 562, 566 (8th Cir. 1988)
: [nuclear plant operators); Sheemaker v.
Hondel, 795 F.2d 1136,.1142 (3rd Cir.), -
cert. denied, 479 11.S, 986 (1986)
(jockeys); Policemen’s Benevolent
Ass'n, Local 318 v, Township of -
Wahington, 850 F.2d 133 {Srd Cir. 1988]
(police officers).
It is beyond dispute that aviation ‘has
always been subject to pervasive .
. regulation by the government-and by -
employers themselves. As one Federal
district court has noted:
[t]he rationale of the Third Circuit
upholding drug urinalysis for jockeys in order
to protect the integrity of horse racing is even

. more compelling when the public need for air

safety is considered. If horse racing is
recognized ag a closely or pervasively
regulated activity, then aviation dctivities-
and the aviation industry are as much or
posgibly more closely regulated.

Indeed, the creation of a federal agency :
charged with the responsibility for ensuring
safe air travel reflects the public interest in
air gafety. * = * {'I']he public perception of &ir
safety not only is critical to the airline- |
mdustry but to all wha: ﬂy *.**[Cllose and
“pervasive tegulation of aviation related -
activities i -well established and * * * air-
safety relates to serious risk or-hazards
which require close and constant atfention.
National Association of Air Traffic Conirol
Speciclists v. Dole, 2 Ind Emp Rts, Cases
(BNA) at78.

The FAA recognizes that a number of
. Federal and State courts have rejected
-government-mandated drug testing
“program of Fourth Amendment grounds.
. However, even courts striking drug
testing prugrams have recogmzed that
drug testing is appropriate in other
~ contexts. See e.g., Lovvorn.v. City of
Chattanooga, 846 F.2d at 1553-1554

- Exgcutive’ Association v Burn]ey; 839

_ 7{Martin, I ~("W’hén~ determining, then,

whether a mandatory drug search is .
‘reasonable,’ we believe that, as the
costs to society of an inpaired employee

increase, the requisite level of suspicion -

that a drug problem exists decreases.”};
Policemen’s Benevolent Ass'n, Local 318
v. Township of Washingfon, 672 F.Supp.
779, 762 (D.N.]. 1987), rev'd, 850 F.2d 133
(3rd Cir. 1088) (“[TThe need to prevent a
major airline disaster presents a far
more compelling rationale than those
presented by the municipality in support
of testing its police officers.”); American
Federation of Government Employees v.
Meese, No. C-88-1419-8AW (N.D.Cal. .
June 186, 1988) (issuing a preliminary

. injunction against a Bureau of Prison

plan to test randomly all agency .

.employees but nonetheless noting ‘that

“[tjhere are cases in which compulsory.

- drug testing may be justified in the

interest of public safety or security."
Memorandum opmmn at 2).
The FAA also is aware of the recent

- Ninth Circujt decision holding

unconstitutional regulations
promulgated by the Federal Rajlrcad
Administration~mandating blood and
urine tests of raiiroad employees who
aré involved in certain train accidents
-and fatal incidents and authorizing
breath and urine tests after certain
accidents, incidents, and yule o
violations—because the rules do not
require a showmg of *particularized

suspicion! *-drug or alcohol impairment

prior to testing. Railway Labor
F.2d 575 (ath Cir.), cert, granted, 108

- S.Ct. 2033 (1988). The Ninth Circuit
- based its views, in part, on the

proposition that *“* * *.the vast bulk of
[railroad] safety regulatmn is directed at
owners and managers of railroads, not
employees.” Id. at 585. The U.S.
government disdgrees with the Ninth-

_Circuit paniel's decision, which is’

coiitrary to rulings in other Federal
appellate courts. Moreover, contrary to
the Ninth Circuit's views of the Federal
Railroad Administration’s ]unschctmn :

_ over railroad employees, FAA's"

jurisdiction over emplcyees in the -

aviation industry is clear and should net .

be subject to challenge on this basis.
The Supreme Court has granted the

govemment 8 petition for a writ of

certiorari in Railway Labor Executives’

Association v. Burnley and has ordered -

that this case be argued this term “in

‘tandem” with National Treasury

Employees Union v. von Raab, 816 F. 2d
170 (5th Cir: 1987), cert. granted, 108

8.Ct."1072 (1968) (upholding drug testlng :

of applicants for critical safety or . -
security sensjtive positions in the U.S.’
Custors Service). Decisions in thése -
cages may not be forthcoming until the

spring of 1989. However, in the absense .
of Supreme Court guidance, the FAA
remains convinced that the need for

‘drug testing by urinalysis in the aviation

industry to determine fitness for duty of
sensitive safety-or security-related
employees and, thereby, to ensure
public safety clearly outwelghs the

. privacy interest of individuals in this

class. . -
While not totally ﬁ'ee from doubt, it is
the opinion of the Departmentof* =

-. Transportation that:the FAA's anti-drug .

program; and similar regimens proposed

" by other administrations within the

Department, will be determiried to be
constitutional. The critical need for -
properly-administered drug testing to -

- -ensure that employees in the
" transportation industry do not have

drugs or drug metabolites in their
system while performing sensitive
safety- and security-related functions
outweighs the reduced pnvacy 1nterest
of these employees, ‘

Lack of Evidence of a Drug Problem
in the Aviation Industry. Neatly every
commenter who opposes d.rug testing in
general, and random testingin *

" particular, and even comimenters who

support the camprehenswe drug testing
proposals, raise the issue of Jack of -

. evidence of a dx*ug preblemin -

- commiercial aviation. On this basis, the _
" commenters assgrt that the FAA can not
" justify the comprehenswe proposals
" contaitied in the NFRM., ALPA, the

Aircraft Owners and Pilots Assoglatldﬁ.

- (AOPA), and the organizations

representing ﬂlght attendants mamtain

_that the industry should police itself i m

the area of drug use and abuse.

"FAA Response. The FAA made no
attemnpt to obscure the lack of
widespread evidence of drug-use or .
abuse armong commercial aviation .
personnel. However, after pubhcation of
the NPRM in the Federal Register on -
March 14, 1988, federal investigators
released preliminary data showing that
the captain of Continental Air Express
Flight 2286, which-crashed in Durango,
Colorado on January 18, 1988, may have -
been impaired by drugs while operating
the aircraft, A preliminary report of the
National Transportation Safety Board

- (NTSB) indicates that toxicological test
‘results show that the captain of Flight.-

2286 had cocaine and a cocaine
metabolite in his system at the time of
the crash, Seven passengers and the -
pilot-and copilot died in the accident.

- 'In 1983, the NTSH jssued an Aircraft
Accident'Report (NTSB/AAR-84/11) on
the crash of Central Airlines Flight 27 in
Newark, New Jersey, on March 30, 1983.

* The-NTSB determined that the probshle

cause of the crash of the Gates Learjet

47029
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- nonscheduled, cargo-carrymg alrcraft
mcluded “impairment of the flight

. crew's judgment, decisionmaking, and
flying abilities by a combination of
‘physiological and psychological -
factors,” The NTSB did not conclude
that drug-impaired performance was the
sole cause of the crash. However, the
report does state that test results
indicate that the captain had used
marijuana and the copilot had used, or
been exposed to, marijuana within the

.24 hours preceding the crash, Also,
toxico]o‘gica-l tests indicate that the-
copilot's urine showed evidence of
contra-indicated use of an antlh1stamme
drug.

Additional evidence of illegal drug use
by individuals employed in the airline
industry appeared in the fall of 1985,
when a series of ariicles in the
Pittsburgh Press, based on interviews

- with emergency room staffs at.area
hospitals, highlighted 23 cases of airline
flight crew drug abuse, Twenty of those
cases involved cocaine overdoses, two
were heroin reactions, and one dealt
with valium and alcohol. Twelve cockpit
crewmembers and eleven cabin

crewmembers were among those treated

by Pittsburg area hospitals for drug use.
Personnel ‘at those hospitals also
indicated that they had treated
numerous cases of drug abuse among -
non-flight employees, such as o
mechanics. The Pittsburgh Press also
surveyed 17 drug treatment clinics

_across the country and found that more
than 69 pilots had been treated for
cocaine addiction. A Bubsequent FBI
investigation of drug use'in the ’
Pittsburgh area produced evidence that

a number of airline employees, mcludmg

- cockpit, cabin, and ground
crewmembers, had used cocaine, -
raarijnana, and other illegal drugs,
sometimes on duty or shortly before
reporting for duty,

" The NPRM also included comments
by a Part 121 and Part 133 certificate
holder that implemented an -
unannounced drug testing’ progz:am o
‘apphcable to fts employees, This '
company reported that 2.5 percent of 1ts
180 pilots and 4 percent of its 240

- mechanics testéd positive for a trace, or

more, of illegal drug in their system.

Data from the airline indnstry regarding

preemployment screening of applicants
for various positions indicate that the
number of positive drug tests ranges
from 4.2 percent to 20 percent with
results as highas 25 percent to 30
percent in gome geographical locations.
_ Although this data does not show an
overwhelming drug problem in
commercial aviaticn, it does show
_concrete evidence of drug use in the

commercial aviation sector. The FAA
recognizes that conimercial aviation
personnel operate in a professional and
highly-regulated environment However,
pursuant to the FAA's statutory-
mandate to ensure aviation safety, the
FAA also must acknowledge that
commercial aviation personnel are not
immune to, nor insulated from, drug use
or abuse that may affect safety-critical .-
job performance. ‘The FAA believes that
any drug use in commercial aviation
warrants preventive and proactwe
intervention by the F. AA to énsure

_awatzon safety. The FAA believes that

this view is not inconsistent with the
increasing awareness of several
aviation employers who currently have,
as disclosed in their comments, basic
drug testing and employee rehabilitation
programs for their employees,

Although not a u.mversally-expressed
opinion among the commenters, ATA
“fully embrace(s] the philosophy,
expressed in the NPRM, that individuals
who wish to work in aviation activities
that involve the safety of passengers, co-
workers, and others must not use fllicit
drugs, even while off-duty.” Several
commenters, including RAA, note that to
the extent any drug use is occurring in
the aviation mdustry, itisa “safety '
issue and it is well within the purview of

- the FAA to develop a comprehensive,

nattonally applicable set of regulations.”
The Equal Employment Advisory
Council [EEAC} believes that the
workplace is an appropriate
environment to intervene in the process
of individual substance abuse, EEAC

" also believes that the FAA has correctlj

concluded that the purpose of drug
testing is not to determine thatan

- employee is impaired by drugs at the

time cf testing. Instead; testing is used to
enable an eraployer rationally to
determmine if an employee has used drugs
and to conclude reasonably that there is
a possibility of future impairment based

- on subsequent use.

Comments that the Proposed Rules
are Polftically-Motivated. The FAA
received many comments that state that
the comprehensive anti-drug program
proposed by the FAA is based solely on
political perceptions and goals. The
commenters stress that DOT and the
FAA have surrendered to the public

‘hysteria over drug use and unfavarable

press reports of d.rug use in the aviation
industry,
FAA Response. Because this i zssue is-

rajsed so frequently by the commenters,

the FAA chooges to address these
comments although they are beyond the
scope of the rotemaking. The war
aganst drugs is one of this’
Administration's top priorities. Also,

-Congress has enacted a substantial

amount of legislation to address the use,
distribution, importatior, and - .
interdiction of drugs in the United States
and is considering enactment of
additional legislation. Moreover, a
significant number of public opinion
polls indicate that the American public
is-deeply concerned about the effect of
drug use by individuals in critical safety
occupations, including aviation. The fact .
that the Administration, Congress, and
the public are coricerned about drug use’

" is noteworthy. However, the FAA is
. issuing the comprehensive anti-drug

program in this final rule because it is
consistent with the FAA's statutory duty
to promulgate minimum standards to
ensure and promote aviation safety.

- DHHS.Guidelines. The FAA received
numerous comments, including
comments from drug testing laboratories
and companies sipplying drug testing
equipment, on the guidelines for drug
testing promulgated by the Department
of Health and Human Services (DEHS),
Many of the commenters state that the

- certification requirements for drug

testing laboratories are too rigid
because the DHHS guidelines require

‘laboratories to have the capability to do

both initial and confirmation testing at
the same laboratory site. The Director of
the Santa Maria Puablic Airport District
and Psychemedics Corporation, a
commenter at the San Francisco public
hearing, suggest that the FAA use )
analysis of hair, in lieu of urinalysis
testing, to test for drugs on the basis that
hair analysis may be more accurate and
more reliable. Psychemedics
Cdrporation proposes that analysis of
hair samples would produce more

"' complete results because hair containg a

“longitudinal” history of drug use that
could reveal drug use in'excess of 90

days before analysis. This commenter
also notes that thé twg-step process of

- immunoassay and GC/MS analysis

would still be used; the only ehange
would be the material that was
analyzed. Federal Express strongly
opposes implementation of the DHHS
guidelines because they are overly-
burdensome on carriers with operatmns
in multiple locations.

Some commenters also state that a

- gplit sample should be obtained from

each individual in order to ensure the
accuracy of the analysis. Several
commenters raise the issue that
specimens may be used by an employer .

to test for physiological states, including

epilepsy and pregnancy, to discriminate
against applicants and employees. A
few commenters consider the’
requirement of “monitored” specimen
collection, whether by listening to or



Federal Regnster [ Vol 53, No 224 [ Monday._November 21, 1988 [/ Rules and ‘{wula’uons

47651

du'ectly ohservmg an md1v1dua1 to- be
embarrasging and intrusive. ,
The AMA opposes the proposal to-
" require employers_ to comply with the. -
DHHS guidelines. The AMA states that
these requirements would result in an
undue hardskip on aviation medical .
examiners who must comply with cham—
of-custedy procedures demgned to
ensure the integrity of the specimen.
The NTSB strongly concurs in the
requirement that drug testing .
‘laboratories that analyze specimens
pursuant to the drug testing program
must meet.the scientific and technical

DHHS guidelines and must be cértified

by the Department of Health and
Human Services, Insofar as the DHHS
guidelines are inconsisterit with other
NTSB comments, the NTSB recorimends
-that the FAA revise the guidelines for

the industry drug testing program. ATA

agrees that only DHHS-approved labs'
should be used for analyzing specimens
but that the DHHS guidelines should be.
tailored to accommodate the particular.
needs of the aviation industry.

The SYVA Company and Drug
Screening Systems, Inc. submitted -
comments to the FAA on the DHHS
guidelines. Both comparies are involved
in the'manufacture and supply of drug
screening systems and equlpment These
‘companies urge caution in.the FAA's
proposal to adopt.the DHHS guidelines
based on the restrictive and possibly

burdensome nature of the requiremients

ori employers required to conduct drug
tests pursuant to the rule. These™

" comparnies address sevéral isstes,
including batch requirements, on-site
collection, threshold drug levels; and

" -development of new testing procedures

not permitted under the current DHHS
- determined that certain modifications of

guidelines. - ..
IFFA feels strongly that the Enzyme
Muiltiplied Immunoassay Technigue

" {EMIT) test should not be used as part of .

laboratory analysis of specimens
because the test detects only the
presence of a drug metabolite of the
active drug and it often results in false-
pasitive results, false-negative results, or
misidentified results,

- ALPA generally supporté the proposal -
‘to make the DHHS guidelines applmable.
to colléction and analysis of specimens. -

However, ALPA believes:that the FAA's
regulation should contain additional -
employee safeguards. First, the
regulation should require split samples
during collection. Second, the regulation
should require that threshold drug levels
- determined by a confirmation test be -
consistent with the initial test to account
for quantitative discrepancies in test -

* results that are not attributable to
deterioration of the sample. Third, ALPA
suggests that an employee should be

able to present the resu]ts ofan .
independent test result to an MRO
during review of test results to
determine the validity of a positive test
result, Fourth, the regulation should
allow labor and management, through
colléctive bargaining, to'inspect -
laberatories and to perform quality

-control and administrative functions

related to any anti-drug program. -

Labor unions, including TWU and the

Teamsters Union, advocate |
development and implementation of
separate or additional guidelines to
safeguard the selection and performance
of laboratories analyzing specimens for
drugs or drug metabolites. = -

:EEAC believes that the DHHS

guidelines are a valuable contribution to.

the goal of establishing procedural -
norms in collection and testing of .
specimens. However, EEAC believes
that employers should establish
individual procedures to ensure the
integrity of a sample and its analysis.
EEAC emphasizes that it is ~
inappropriate for the FAA to i 1mpose
such detailed reqmrements ‘on private

" employers.

FAA Response. In the NPRM, the FAA
proposed that all collection of
spetimens and drug testmg take place in
accordance with the “Mandatory
Guidelines for Federal Workplace Drug
Testing Programs” published by the

‘Department of Health and Human
Services (53 FR 11970; April 11, 1988).

The DHHS guidelines describe the
collection and testing procedures
applicable to all drug testing in the = -
Federal government, and they include -
safeguards for the accuracy and prlvacy
of collection and testing,

The Department of Transportation has

the DHHS guidelines are appropriate in
the context of this and other DOT-
operating administration drug-free’

. workplace regulatlons The result will

be the DOT “Procedures for
Transportation Workplace Drug Testing
Programs,” which will be codified at 49
CFR Part 40. These DOT procedures are
intended to preserve, to the greatest
extent practicable, the important

.safeguards prmnded by the’ DHHS

gmdelmes

-Some of the mod1f1cat10ns to the
DHHS guidelines will be editorial i in-
nature (e.g., references to .
responsibilities of “ agenmes are
changed to references to “employers"}..

Other modifications are intended to take -

into account differences in the situations
of Federal agencies and DOT—regulatec!

“industries. For example, in testing at -
‘remote sites, DOT-regulated indusiries -

may.find it necessary to conduct some
kinds: of testing in medical facilities or

through the_use of mob1le units, rather
than the more permanent collection sites
contemplated by the DHHS guidelines.
1t may not be practicable for regulated
employers to maintain on-site
permanent loghooks. Consequently the
DOT precedures would permit
alternative collection and recordkeeping
procedures in these circumstances. = -

The Office of the Secretary in the
Department of Transportation will -
publish elsewhere in today’s Federal
Register an interim final rule with
request for comments entitled, -
“Procedures for Transportation ‘
Workplace Drug Testing Programs,” that
will codify the Department of Health
and Human Services guidelines for drug
testing at 48 CFR Part 40, This new part
will set forth requirements for such
things as specimen collection’

- procedures, laboratory procedures, and

guality assurance and certification -

- procedures. The rule will provide -

guidance on how this rule shall be -
implemented. .

During the comment period on the
FAA's NPRM, and those rules proposed
by other DOT operating administrations,
comments were received concerning the
DHHS guidelines. These comments are
noted in this preamble and also-will be.
transferred to the Department of

~Transportation to be incarporated in the

docket for the Office of the Secretary . .
(OST) interim final rulé treating 49 CFR
Part 40. OST will respond to those
comments, &8 well as comments -
received during the comment period for.

" Part 40, in its notice following the end of

that comment period.
The FAA proposed only urine testmg
in the proposals contdined in the NFRM.
The suggestion of drug testing using

- analysis of hair specimens raises an

issue within the expertise of the
Department of Health and Human
Services. Thus, at this time, DOT and
the FAA do not intend fo deviate from
urinalysis as the technique for

_determining the presence of drugs or

drug metabolities in an employee's’
system. -
The FAA acknowled,ges the' AMA -

‘comments regarding the inability of all

aviation medical examiners to comply -

. with the collection and chain-of-custody

procedures contained in the DHHS
guidelines due to the lack of appropriate
facilities for collection. The FAA does
not agree with the AMA that the’
requirements are overwhelming or
overly-burdensome. Although the AMA
was not specific regarding its-objection
to the collection and chain-of-custedy

- procedures, DOT has included
- provisions in the DOT procedures to -

address some of the difficulties
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.agsociated with collection and chain-of-

custody procedires that may not have
been appropriate for private entities.

. However, the FAA and DOT believe

that sirict collection and chain-of-
custody procedures are critical to ensure
the integrity and identity of & specimen

~provided by an employee. Thus, DOT -
has retained these protections in its

modification of the DHHS guidelines.
Moreover, only those aviation medical

“examiners who choose to provide this

service to commercizal aviation
personnel during a physical examination
are required to conform to the minimum
procedures contained in the DOT
procedures. ) .
‘Consistent with the suggestion of the
NTSB and other commenters, the -
Department of Transportation will :
modify the DHHS guidelines to tailor the
provisions for application by private
entities. The DOT procedures will not
modify the basic, technological aspects
of the rule (e:g., DHHS certification of
laboratories, testing methedologies,
collection procederes, and chain-of-
custody procedures). Any arguably

_substantive changes from the DHHS

guidelines will be included: only to

- reduce practical and administrative -

burdens on private entities. These:

- changes will be discussed inan .
~ancjllary docurent published by the

. Department of Transportation in ‘the -
-".Federal Register. DOT and the FAA

believe that the DOT proeedures will -
provide adeguate and appropriate - -
procedures for collection and testing of
samples. Atthough the FAA anticipates
that the DOT procedires will prove to:
be an-effective and efficient method of

‘collection and testing, expenence under
. the-testing program or-a ghange in.the

circumstances or needs-of the mdustry
may warrant further regulatory revisions
in the future.

- Accuracy of Drug Test Results Many
commenters base their opposition to
drug testing on the perceived i inaccuracy
of analysis and test results. The
commenters inchide the issues of falce-
positive test results, passive inhalation
of illicit drugs, misidentification of licit

drugs, and ingesation of food substances,

including poppy seeds, regulting in a

* -positive drug test result,

FAA Response. The FAA is aware of

these expressed concerns because each .

of these issues surfaced in the early -

" .1980s with the firgt series of drig testing

programs introduced in the military-and
the private sector, In the early years of
drug testing and analysis, laboratory
security and analytical procedures had
not reached today's level of

‘sophistication. Falge-positive test results -

occur primarily in analysisofa. - -

specimen during an initial screening
test, although contetnporary screening
tests, such-as immunoassay tests, have
become extremely accurate and
approdch 99 percent accuracy levels.
Despite its increased accuracy, the
initial screening tes{ remains a'less

" expensive test used only to yield a
preliminary indication of the possible .

presence of drugs or drug metabolites. In
order to ensure the integrity and ’
accuracy of any test result; each positive
initial screening test result must be
confirmed using GC/MS analysis or

- another confirmatory procedure that

may be subsequently approved by
DHHS and ineorporated into the DOT
procedures. The GC/MS confirmation

test is an extremely accurate and

sophisticated testand is virtually error=

. free when used in comphance with the

DHHS guidelines. The DOT “Procedures
for Transportation Workplace Drug
Testing Programs" (49 CFR Part 40), will
be essentially identical to the
“Mandatory Guidelines for Federal
‘Waoarkplace Drug Testing Programs”
published by the Department of Health
and Human Services on Aprit 11, 1988,

‘Employers must comply with the DOT

procedures when conducting a testing
program pursuant to the final rule, Like
the DHHS guidelines, the DOT
procedures will provide a system of .
checks and balances during collection
.and analysis of specimens. This system
ensures the integrity and accuracy of the
tests using appropriate scientific
methods end rigid chain-of-custody
procedures. An employer may only use
a laboratory that complies with the DOT
procedures, Alsg, an employer may only
use a laboratory that has been certified

by DHHS to process and analyze
‘specimens required by the FAA rule.’

The DOT procedures regarding testing
methodologies and technical matters
will be identical to the DHHS guidelines.

- Thus, employers will be able to use any

DHHS-certified laberatory since the
laboratories will not necessarily be
required to use different analytical
techniques and testing methodologies
for different entities. conducting testing,
The. Department of Transportation
expects that sufficient laboratories will

‘have been certified for drug analysis by --

the Department of Health and Human
-Services by early 1989. However, the
FAA will extend the compliance dates
contained in this final rule if DHHS has
not certified a sufficient number of - .
laboratories to-‘effici’ent]y’-and accurately
process and analyze specimens

rule.
Since the lIIJd-IQaOS. 1ahoratories have
become increasingly sophisticated in

their analyticat methads and chain-of- -
custody procedures. Many laboratories

have comipiled extensive records

demonstrating scientific accuracy and"
protection of individual specimens. For
example, CompuChem Laboratories, a
major drug testing laboratory. has’
analyzed over 500,000 urine samples.‘
conducting discrete testing for nine
different drugs which resulted in nearly
five million distinct analyses of these
specimens, since 1980. CompuChem also
bas analyzed approximately 750,000
urine samples for the presence of two

" different drugs, resulting in nearly 1.5 -

million analyses of these specimens,
pursuarnt to its contract with the
military. None of the over six million
anzalyses performed for DOT, the
military, and other private and public
entities has resulted in a false-positive
test result, .

Ih late 1987, a CompuChem ciermal
worker incorrectly labeled two samples
that belonged to DOT employees.
Within hours after the test results were
questioned by the medical review
officer, CompuChem and the medical
review officer had identified and
corrected the error. CompuChem was
not satisfied with its pramp? resolution
'of the error. As stated in its comment to
the NPRM, CompuChem has instituted
an additional system of review, by
CompuChem personne! and computer

-checks, to ensure that ** * * this one in

a niillion error will not reoccur.”
Another drug testing firm, PharmChem
Laboratories, has conducted over eight -
million nonmilitary drug tests
nationwide. In its statement to the FAA
during the public hearing held in San

_ Francisco on June 9, 1988, PharmChem
. notes that several courts have

determined that the GC/MS
confirmation test is “virtually 100
percent accurate, assuming that proper
chain-of-custody procedures are
followed,™’ :
The FAA does not believe that the -
issue of *passive inhalation” of ‘
marijuana smoke will prove to be a
significant issue leading to false-positive
test results, First, PharmChem's
statement indicates that the DHHS

- threshold levels that would resultin a -

positive drug test rasult for the presence
of marijuana or marijuana metabolites
(to be 1ncorporated completely and
without change in the DOT procedures)

-are set at a level sufficiently high to

preclude the possibility of a positive test

‘résult based on passive inhalation of
- marijuana smoke. Second, studies -
pursuant to the reqmrements of this fina] -

conducted to simulate the conditions
that result in passive inhalation have
been ¢onducted in artificially-devised -

and extremely confining areas that were’
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poarly veut:lated Also, in urder to

. obtain a pesitive fest result, testing was

conducted immediately after this

+ prolonged and intensive exposure to the

marijuana smoke: Based on the FAA's

knowledge of these studies, the FAA has

concluded that it is highly unlikely that .

the identical circumstances would be

encountered or anccurately reproduced
outside a laboratary.

* Finally, the FAA beheves that the

- safeguards that will be provided in the
DOT procedures and by the medical
review officer (MRO) review process,
which ‘are essentially identical to the
DHHS guidelines, will preclude .
misidentification of food substances or
lici¢ drugs that might. produce a false-
positive test result, The DOT procedures
will provide-an individual withan ©
opportunity to report any legal or
prescription drugs that he or she may be
taking at the time of collection of the -

specimen, The MRO’s broad authority to
interpret each confirpied positive test -
result, to evalnate an employee based
on the MRO's knowledge of drug abuse
disorders, and fo venfy that a confirmed
positive test result is accurate should
preclude misidentification of foed.
substances or licit drugs faken in
accordance with a valid prescription. In
summary, the FAA believes that the

" fwo-step testing process, coupled with
the DOT procedures, provides a process
by which an individual is protected from
erroneous false-positive drug fest .~ -
results. _

Preemployment Testmg Most . .

" organizations and individuals do not
abject to the concept of preemployment
testing. AQPA supports preemploy

_ testing at the discretion of the employer.
Operators who hire pilots or:
crewmembers. pursuant to short-term
contracts believe that a preemployment
test is burdensome i required each time
a pilot i3 rehired pursuant to a rew .
contract, These entities suggest that

- preemploymenf tests be given only at
the time of training or placement on &

. bid list for contracts.. .

Suburban Airlines has reqmred
preemployment testing of all flight crew

. applicants for over a year. Suburban
supports 100 percent preemployment -

- testing of the aviation employees
- propesed in the NPRM. The Director of
the Santa Maria Public Airport District -

. also supports preemployment testing
and suggests that preemployment testing
be implemented immediately. -

The Soaring Society of America (SSA]

‘believes that small business employers
should have the option of requiring

'preemployment drug testing aga” .
condition of employment. SSA feels that
preemployment testing should be
optional because applicants can

circumvent detectmn ina.
preemployment drug test merely by
‘abstaining from drug use for a short
period of time before the preemployment
test.

.FAA Respanse The FAA beheves that
preemployment testing is a necedsary
component of an effeciive anti-drug
program. Pursuant to the rule, a .
preemployment drug test is required

_onty when an applicant has been

selected for employment in a gensitive
safety- or security-related position with
the employer. The preemployment
testing provision does not require an
employer to test each applicant for a
sensitive safety- or secarity-related -
position. The rale simply states thatan -
employer may not hire an applicant to
perform sensitive safety- or security- "
related functions wnless the applicant
has passed a drug test. Therefore, the ~
employer need only test an applicant
before actually hiring the applicant fora
sensitive safety- or security-related
position, .

The FAA bas revised the pmposed
rules in ways which should ease the
burden on operators who frequently
rehire employees pursuant to short-term-
contracts. The FAA believes that the
central issue regarding the frequency of

’preemployment testing is the continuity

of an emplioyee’s involvement in an -
employer's drug testing program. An

" employer is required to conduct a

preemployment test only the first time .
that an emplayee is hired pursuant to a

" contract with that employer go longas

the individual remains in the employer's
program, even during periods between

contracts. The thdividual, thus, would be

subject continuously to drug testing. In
additioi, so long as an employee is

" subject fo an FAA-approved anti-drug

program, ansther employer may use that
employee to perform sensitive safety— or
security-refated functions. Thus, an-
individual - who participates through &
consortium would be able to provide .
services on a contract basis to multiple.
employers without having to submit to -
subsequent preemployment tests or to
participate in another-employer’s drug.
testing program. i an employee has not

-* been continuously subject to'an FAA-

approved anti-drug program, an .

employer would be required to conduct:

a preemployment drug test.. -

1 the FAA's opinion, it would be -
permissible for dn employer to allaw a
contract émployee to conlinue in the
employer's anti-drug program after
termination of a contract: Particularly in
the case of an employer who hires . -
employees pursuant to a series of short-
term contracts, both the employer and

the employee benefit if the employee is

contmucusly subject to a drag testmg

‘ program 'I‘he employer could “rehire”

the employee at any time but would not
be reguired to give the employee .

" another preemployment drug test. In.

- addition, the employee could perform
sensitive safety- or seuunty-relateﬁ :
functions for another employer ona
temporary basis but wounld notbe
required to participate in another -
employer's anti-drug progran: or fo
submit to another preemployment drug'
test, To the extent that the employee is
not covered by an FAA-approved anti-
drug program, an employer would be
required to conduct & preemployment .
drug test before the employee could be
hired by & subsequent employer or .
rehired by a previous employer. -
Periodic Testing. AOPA believes that
periodic drug testing should not be part
of an employer's drug tesiing program -
but should only be conducted based on

_ the reasoned judgment of an aviation

medical examiner. RAA supports
periodic testing during medical.. - |
certification at least once each calendar
year. RAA believes that the employee

‘should bear the cast of the periadic test.

Federal Express does not eppose:
periodic testing but believes that it .
should be unrelated to the FA.A medmai
examination.. . -

The AMA oppeses penodlc dfug tests
ag part of a routine medical examination -
because compliance with collection and -
chain-of-custody procedures, such as
those contained in the DOT procedures

" and the DHHS guidelines, would be an

undue burden on aviation medlcai
examiners. -

ATA stated thatits. assuc;atmn is zmt
convinced that periodic testing

 effectively deters illicit drug use because

of the relative ease with which this test.
can be circumvented by abstinence. -
SSA generally does rot endorse periedic
testing because an employee can avoid

- detection by relatively-short-lived

abstinence before any announced
periodic test. © .

FAA Response. The FAA agrees thh
the commenters that announced periodic -

'-testing can be circumvented by an

employee’s abstinence from drug use. .
However, periodic testing does enable
an employer to identify thogse employees
whao are so heavily-dependent on drugs |
that they are unable to abstain from
drug use for even a short period of trme
prior o a periodic test. ...

The FAA has modified the peu'xodm
testing requirement of the regulation, -
Under the proposed regulation, an
employee who holds & medical - -
certificate would have been required to
submit a specimen for drug testing as.
part of each medical examination -

- required pursuant to Part 67. The revised
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sectlon makes it clear that an mdlwdual

is required to submit a specimen for

© drug testing during the first medical -
examination of the employee diiring the

- calendar year after implementation-of -
the anti-drug program: Therefore, pilots: .
who hold Class I medical certificates, " -
who are required to have periodic- .

. medical examinations. at 6- month-
.intervals, must be tested only once

- during one of the medical exemmatlons

of the year pursuant to:the anti- drug
program.
The revised section: also states that an
: employer may discontinue periodic ‘

. testing after the first year of program-

implementation when the émployer has
implemented its ranhdom testing program
according to the unplementatlon
schedule and, therefore,'is condiicting a
" significant number of ranidom tésts, The:
periodic testing requirement will ensure.
that all current employees whe hold”
medical certifivates will be tested once
' during the first year of 1mplementat10n ‘
of an employer’s anti-drug i program; -
most of the employees who hold medxcal
certificates also will'be subjectto =
random selection for testing durifg part’
_of the first year of implementation, The

.. majority of random testing programs

:will be operational after the first year of

1mplementatmn anid perfodic’ testmg. o

" which is less effective than ratidom. -
testing, will no longer be a necessary.

" comiponent of an employer s antj- drug

. “program, The FAA antlmpates ‘that these

-~ revisions will provide maxiroum drug -

detection capability and ease the

~ transition to a full random testing

" program The FAA considers the - -

. revision to be appropriate to relieve
some of the significant economi¢and

. administrative burdens noted by the: "
commenters wha believe that periodic

.testing is an ineffective and ineffective
drug deterrent. -

Random Testing. Most mdwldual
. commenters oppose randor tésting fora

- -variety of reasons. Among these reasonis

is the lack of evidence of drug ise or

" 'abuse in aviation to warrant: random :
testing, invasion of individia)l pnvacy.

.~ ‘and violation of const1tut10nally~ :
. protected rights. - :

ACPA opposes random | testmg :
primarily on the basis of the: unsettled
constitutional issues surréunding - -

. random testing and the burden nnposed
by this testing method on law abiding

" citizens. AOPA suggests that the FAA

delay promulgation of a final rule until

the issues raised by random testing are

substantially resolved by the Supreme
" believes that random testing of 25 '

. Court in Railway Labor Executives’

" Association v. Burnley and Natzona!

" Treasury Employees Union ¥, von Raab
(cited previously): AOPA states that, by

‘_of employees o the.co
" replacement of personnel:idurmg testing.

awaiting any Supreme Court dec1sron. '
the FAA coiild ensure that the finel rule
is in conformxty with guidance
enunciated in the Supreme Court’s

- opinion in Burnley and von Raab. One

commenter- submntted ‘comments

. individually, as national htlgatxon
" counsel for AOPA, and on biehalf of the

California. Aviation Council and the’

" Orange County Aviation Association.
This commenter states that the NPRM is

an unconstitutional invasion of privacy
and a Vlolatmn of : an mdlvxdual’
procedural due’ process rights, The .
commenter believes that the NPRM
should be: withdrawii to await the -

‘Supreme Court's impending decisions. . .

- The AMA supported random testing

‘only as part of a comprehensive

rehabilitation.program: The AMA

believes that random testing is not cost - -
. effective; is unnecessarily intrusive, and,

without-confirmation testing, random
screenmg tests'are'inaccurate. :

“In addltmn to sohmtmg comments on-
“ the general concept of random testmg'
the FAA sollcltedf'comments on an .
apprapriate random testirig rate of up to
125 percent. Several small business

entities, including TEMSCO. Hehcopters.'
Inc., Herison A.lrlmes, and Tramco, Iric.,
"oppose the random testing requlrement B

based on the financial and

-‘admlmstratwe burdens assoclated w:th

a 125 percent testlng ate, transportatlon
ction-site, and .

TEMSCO Helicopters suggests thata .

_random testing rate of 10'percent will -
_‘enable the mdustry o determine if there
: ._'_ls a drug problem in aviation without

overburdemng the mdustry ‘RAA also
believes that a 125 percent random -

. testing rate is overreaching and

unwarranted; however, if the FAA
proceeds.with a random testing .
provision, RAA suggests that.a 50
peicent random festing rate is.
appropriate. Although Suburban

'_ Airlines strongly supports random -
. testing, Suburban belicves that.a 50-

percent random testing rate of the..

‘employees proposed in the NPRM: would-
“reliéve the unjustifiable:economic.
‘burden on & cost-benefit basis, FRA .-

* Aviation; Inc.,'a Part 121°and’ Part 135

certificate holder operating more than 12

‘helicapters and 12 airplanes, believes

that unannounced random testing is the
most effective deterrent to'drug abuse,
However, ERA questionis a requirement
to randomly test 125 percent of the
employees on 4n annual bagis. ERA

* percent to 50 percent of the affected

employee groups, coupled with' periodic -
. testing, would provide a sufficient

deterrent to drug use if the penalties for
positive test results were severe.
NTSB epposes the random testmg

- requirement of the proposed rules

However, if rahdom testing weré -
included i the finaiirule, the NTSB
believes that a relatively high random
testing rate wonild be a more effective
deterrent to drug use: The acting -
Chairman of the NTSB did niot concur

* with the NTSB's position regarding
_-rendom’ testm,g, the acting.Chairman .

supports'randori’ testmg provided that
the random’ testlng rate is sufficiently ©
high to serve as a detérrent to drug use. -
. ATA; American Airlines, and Delta - -
A.lrlmes support the FAA's mandatory -
random testing prDVlSlOIl because it =
would provide the maximum deterrent

effect to illicit-drug use. ATA supports a - I

random testmg rate of 50 percent based -
on a review of Department of Defense
and private industry drug testing
programs. American Airlines also

supports: the mandatory random testniig -

provision and a 125 percent random

testing rate, A.consultant to American S

Airlines on the issue of drug abuse
preventmn in.the. workplace, who
submitted-an affidavit attached to

. cominents by-American Airlines, is . o
- convinced-thatrandom, drugtestingis -

“the.only powerful and proven means of
detecting drug use:and drastically

-reducing drug use and thereafter

preventmg further drug problems from .. . -
occurring,” On the other hand, Federal

‘Express states that random testing -

should be permitted, but not mandated,
by regulation. Federal Express states

‘that if the FAA ultunately mandates

random testing, carriers should be

-_allowed to choose a random testing rate

between-15 percent to 50 percent.
Federal Express also believes that

‘carriers should be free to set different

random testing rates for different groups
of employees. - .

There was almost umversal
opposition to random testing by unions
and organizations representing

-employees, ALPA, the Transport

Workers Union of American (TWU), and
the International Brotherhood of -

. .Teamsters {Teamsters Union) are-

adamantly opposed to random testing.
ALPA’(Council #12) concurs in ALPA’s
general opposition to random drug- ‘
testing-of professionals in the aviation
industry. The Teamsters Union states
that a drug testing program is a change
in working conditions which, in-
accordance with Federal labor law, is a
mandatory sub]ect of collective
bargaining, = -

85A does not oppose random testing -
of employees. However, in order to ’
provide a workable and effective anti-
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drug program for smaIl busmess. S5A .
suggests that entities-employing 12 or
fewer full-time einployees be exempted

- from the ranrdom testing requirement,
SSA defines *full-time employees™ as
those individuals who work for an
employer at least 30 hours per week or 5
days per week and have maintained that
schedule for at least 80 days.

One commenter, who.spoke at the San
Francisce public heanng an June 9, 1988,
has been a practicing physician for 24
years and has devoted the past seven
years to the exelusive practice of
aviation medicine. This commenter has
worked regularty with EAP. '
representatives and has been invoived

with “* * * hundreds of airline

" employees before, during and after
treatment for drug and alcohol’
dependencies.” Basad on the
comumenter’s extensive experience in .
drug and alcohol use by aviation -

- employees, ke observes that the present-
system of relying on “* * *peerand '~
supervisory identification, and a Inghly
visible employee assistance program,”
and on a gcheme of “preemployment,
for-ciuse and fimess-for-duty dmnig
testing, enables s1gn1ﬁcant[y impaired
employees to remain in the workforce.”
Therefore, this commenter concludes
that in order to eliminate those '
remaining risks, ** * * there is nothing
more we can do short of tandom .
testing.” ‘

FaA Response While noting the
constitutional issues ‘stirrounding the
issue of random testing discussed
previously, the FAA contihues to believe
that unannounced testing based on
random selection is a fundamental
component of an effective drug testing.
program. Unannounced, random testing
has proven to be an effective deterrent *
to drug use and will provide safety
benefits to the aviation community by
reducing or efiminating drug use by

- sensitive safety- or security-related
aviation personnel. Unannounced,

random testing programs initiated by the.

" military, including the Coast Guard, and
private industry show_deciinin’g drug
. use, evidenced by a decrease in the
number of individuals who test posmve
for drugs, over the course of the drug
testing program.

~ The FAA received many comments
regarding the proposed random testing
rates, Several commenters suggest a
random festing rate of 125 percent
because that rate would result in the
most significant deterrent to drug use in
the aviation industry. However, ather.
commenters who @ddress this issue |
. beligve that a 125 percent random '
testing rate would be excessive and
wonld impose a sigrificant ecochomic

burden. particularly on small avrahcm
businesses. The eommenters propase a
range of random testing rates starting at
10 percent annually. The majority of the

""corumenters suggest that an annoal 50

percent random testing rate for the

- aviation indusfry is appropriate. These

commenters believe that the 50 percent

testing rate accomplishes several goals

consistent with the intent of the

proposal .
* In respanse to the commenters. the

- FAA has substantially revised the
-random testing proposal in the NPRM in

order to reduce the practical and -
administrative burdens associated with-

‘initiating an upannounced testing I
program based on random selection of

employees, The FAA’s approach also is
designed to provide & random testing

rate that balances cost effectiveness and

burdens on employees and employers

" but still results in 2n effective and

credible deterrent to drug use.
For some employers, particwlarly

those with a large number of employees

subject to drug testing, it may be a

-substantiat burden to move from no.

random drug testing of employees

- directly to random testing of 50 percent.

of the gcovered employees, For example,

"if required to have tested 50 percent of

all covered employees by the end of the
first year, employers might have to test
at rates far.above a 50 percent rate
toward the end of the year, to make up

* . for lower rates at the beginning of the

year: Employers should be perniitted to

start the program at a fower testing rate .

and work uptoa 50 percent rate as
expérience is gained and the testing
procedure becomes administratively
routine, The FAA does not want to
create a situation which might lead to
inadvertent mistakes by requiring initiat
unannounced festing based on random,
selection at too high a rate.

The final rule, therefore, provides an .

. implementation procedure that would -

allow employers.to phasein -~ .
unannounced drug testing based on
random selection of employees during
the first 12 months ih which tests are
required to be conducted. Employers -
would not be required to reach an
ennualized rate of 50 percent wntil the
last test collection of the first year of the
program. The total number of

unannounced tests based on random S

selection of employees during the first -
12 months of the employer's testing.

" program weuld have to equal at least 25

percent of the covered employee . - .
population. Also, the employer is
required to space the tests reasonably.

throughout the year, This appreach will .
. providea suffiment level of deterrence .-

to dmg use and will permit the empf.oyer
to phase in the 50 percent rate.

Suppose, for example, that an
employer has 1000 sensitive safety- or
security-related enaployees. At a 50
percent annual rate, the employer wauld
be required to conduct 500 unannounced
tests based on random selection during

. 'a year, Under the phased approach,

however, the employer could conduct
only a few drug tests at the begmnmg of
the program and then gradually increase
the number of tests until, by the end of
the first year, the annualized rate of 50
percent was achieved. Thus, if the
employer's drug testing plan -
contemplated administration of
unannounced tests based on random
selection on 12 occasions during the
year, the employer would need to collect
42 urine specimens for analysis {500
divided by 12] on the last occasion, but
could collect fewer specimens until then.

-Qverall, the employer would have to

collect at least 250 specimens for
analysis during the first year. In’
subsequent years, the employer is
required to mainfain the 50 percent

- annualized rate for unannounced testuig _

based on random sejection of
employees.

The FAA believes that the final rule -
provides a moderate, but substantial,
level of testing baséd on random
selection that enables an employer to .

increase random testing gradually . -

during the first year of program
implementation. During subseguent

"years of the program, the employer st
- maintain an annvalized rate of 50 :

percent of the covered employees. n
order to determine the appropriate
number of employees that must be
tested to reach the appropriate
“annualized rate” for the random testmg
program, the employer shall referto the
number of employees subject to the rule
et the beginning of 2 catendar year.

At this time, the FAA believes that

* this phased program, ultimately reaching
- & testing level eguivalent to 50 percent
of the covered employees, will provide a
" sufficient deterrent to drug use without

imposing en undue econontc or :
administrative barden on employers and

.. employees subject to the requitements
of the regulation. In addition, the
- program will produce a sufficient data

base at different annualized rates and .
testing levels for the FAA to.analyze the'
scope of any drug problem in the
commercial aviation indusiry generally -
or within any particular sector of the
commercial aviation community.
Analysis of the random drug’ testmg

data submitted by an employer will
allow the FAA to determie if the



-/ -an‘annualized rate of 50 percent by

" employer to reach the appropti s
" apnualized rate despite absences due to 3

. employer, although less than the:
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random te ing program should be

“ revised in'any . manner.

- The phased program and the f'mal 50
i peréentrandom testmg rate is consmtent
. ‘with the random testing program - .

-+ “currently applicable to-safety- and
© + ‘security-sensitive employees of the'"
‘Department of Transportation.,. DOT‘

- random testing program began in .

" September 1987; the random testing rate
- has gradually increased and will reach .

‘ <:October of this year. Data from

September 1987 to the present show. that ?
- the' current detection rate’ found as'a- -

*" result of DOT’s random drug testing *
" program is 0.83 percent data from; = .
- February 1987 to the present show that ..

" ‘the‘current detection rate for FAA and -

. -DOT's penodm (e, scheduled] testmg

© pragram is.0.012 percent ) :
o Accordmg 15 the’ prowsxons of the
““final rule, all employers are required té. .
, randomly
“‘employees to‘enable the employer to
. -conduét imannouriced testing of °

- employees who perform sensitive ©
safety-or: securzty-related duties for' the

employer at the appropriate rate dunng :

“the calendar yesr, In order to conduct
. enough tests to reach the required. -

" percentage; an employer may be .
required to select a number of -

. - employees:who perfofm a'sensitive .
' 'safety— or sécurity-related functmns for-

. unannouriced testing that is-in éxcess of
_ the agtual number to'meet'the required: -
. .percentage. Selection.of & greater

- number of émployees enables_‘the :

 vacations and medical leave or

“é&bsences due to'an {nability to reach a-
collection site resultmg from lravel or '
duty reqmrements

1f a:consortium has been estabhshed

among employers or operators, the :

- consortium would be required to select -

- and to test the appropriate rate of the *

aggregate tota! of employees subject to-

the final rule who are covered by the ™

consortium. The testing rate-of the

consortium will be attributed to each

- employer participating in the -
“consortium, In'the FAA’s opmxon. the

. consortium’s testing rate can be- -

attributed fo.each participating -

appropriate percentage of the employees

of a pazticular employer has been tested .
' emiployees at the end of the same pemod
to achieve the annualized rate that is

_ during a calendar year, withoitt -~
significantly decreasing the deterrent.
- effect of a random. testing program. An

employer or consortium that develops a '

random selection scheme ifvolving
preliminary selection criteria, such as-
geographical zones; must'specify these -
schemes or variations in’ the employer s

- certificate holders whosetotal
. workforce includes 11:10.50: sensmve :
+ safetys or secunty—related employees .

. sensitive safety-
- employees are. subject 1o, uneumounced
drug testing on'a random selection basls
.- -during a calendar year. The FAA -
" encourages these employers to develop
. a comprehenswerandOm testing plan as

lect a su£f1c1ent number of .

' ) antx—drug plan. The FAA realizes thet
] ‘these variations myay. provide . -
. adminisirative ease for an employer.

However. the FAA must review these
~ variations to énsure that the scheme

" does not dilute the required annuahzed
: rate reqmred by the final rule.

" 'The FAA received commients from -

" small aviation: businesses regarding the .

dlfﬂculty of testing a large number: of-

- .employees on a random basis during the -
’ :“ : first year of implementation of the rule, -

" In'response.to these’ oomments. the FAA
~substantially ) revised the provisions of

the proposed rule. Certain Part 135

are given additional time to submita -

" random- testing. plan and to-ensure that

the appropriate percentage. of the, -
rid. secunty—related

‘As discussed later, -

§135. 1(b); who are otherwise exempt .

- from the requirements of Part.135 but
- are:included in the final tule-because -
“they are engaged in operations for- .

compensation or hire, are given -
additional time to develop and

- implement an anti-drug prograin’ that .
" includes random: esting. The FAA notes
* that the final rule.does not restrict the -
“ability of these: employers to submita .
"o random testlng program, and to
" :imiplerherit that program, earlier: thau the .-
* timeframes containedin the final ruIe

_Some commenters ‘addréss the zssue

of the difficulty in developingan - .

- ! efficient and successful random testing

- program, The FAA notes that the rile .~

_ 'provides flexibility to an: employer to
-begin the random testing program at a.

. lower random testmg rate so long as the- .

: random basis and have been tested by -
the end of the first year after- approval of ~
“the emiployer's anti-drug program or -

random testing plan: For example; an

- employer may test smail increments of
- employees at the beginning of a period "

and may test a large percentege of

required by the final rule.

Postaccident Testing. AOPA supports
postaccident testing if it is conducted by
the NTSB. AOPA believes that =

postaccident testing should niot be a part _'

of an employer’s drug testing program

_ ate holders that employ. .
* 10°or fewer covered employees.and
those individuals or entities listed in

and: should not be conducted by the

FAA,

“The NT SB comments that the 24-hour ‘
perlod provlded for! postacc:dent testing
is excessive. The NTSBE récommends
that the FAA specify a maximum penod,

. of four hours for collection of &
‘postaceident drug test and provide an ..
- appropriate penalty for failure to coliect '

the specimen within the 4-hour period. -
The NTSB believes that delays of more.
than four hours in sample collection -

. nnpau- detection of a.drug.and its
. “psychoactive component(s)” inblood . ..
samples. partlcularly substances such as Co

¢ocaine, marijilania metabolites; some’

- - amphetamines, and phencyclidineg [PCP]. :
-‘The:NTSB alsc suggests that blood. '
' “testing is.the preferable method for
- postaoe:dent testing, and suggests that

the FAA permit this method of testing

“for the presenice of drugs afteran -
" accident. ATA also suggests that

poestaccident testing should be -
conducted within 4 hours-after-an. .
accident and, in'no-cage, later’ than' 1z
hours after an accident, -

- ATA recommended. that the NTSB’
deflmtlon of “incident” should be added .
to the postaomdent testing prov:s:on to .

. cover situations when an aireraft is -
--empty-or when: personal injury or:.
 physical damage 18 less severe then ‘
o spemfted i the postaccident testing -
.. provigion. ATA alsg believes'that
- postaccident testing should be

conducted unless“a supefvisor .

. determines. that 'an employee’s drug use.’

was not'a contmbutmg factor in the

: acc1dent FEIA believes that

posteccldent testlng is “wasteﬁﬂ and

_intrugive” unless the accident clearly is .

caused:by the person to be tested and_

. there is individualized: ‘probable cause to
"+ believe that the eniployee was unpau'ed
: ‘at the time of the accident; - -

~SSA does not completely endorse -

~ ‘postaccident testing based-on a variety -
- of practical considerations that S5A

believes are unresclved in the regulatmn -

. as proposed. However, SSA states that
- postaccident testing, after an N 8TB- .

defined accident, of any ‘employee .’
working f for a‘small business should be -

‘conducted a& deemed feasible by the
" employer: 854 believes that
" postaccident testing shotuld be -

conducted within 22 hours if the L
employer determines that testing is
feasible and appropriate, Also, if the -
employer determines that testing is not.

feagible, the FAA may request an

explanatmn from the employer during

" the routine investigation &f the agcident.

FAA Response. In the NPRM, the FAA. '
proposed that postacmdent tests be.

‘conducted within 24 hoir's after an -

accident based on the possﬂnhty that
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difficulties may arise after an accident
in transporting an individual to a
collection site or bringing a drug testing
kit to the scene of the accident, The .-
FAA is aware that extended delays in
. sample collection and tegting after an
. agcident may ! result in detericration or
elimination of a drug or a drug -
. metabolite from a person’s system
. Recognizing these difficulties and.
concerns, the FAA has modified the
postaccident testing provision. Under
- the firial rute, an employer must conduct
postaccident testing of an employee as
soon as possible after the accident but
in e case later than 32 hours after the
' accident. Selection of this {ime period
comports with the DOT's postacc:dent
_drug testing program for DOT :
employees, which provides a maximum
- of 8 hours to determine if an employee is
required:ta be tested and an additional
24 hours to ac‘tually obtain a sample for
testing. -

The FAA strongly encou.rages
empluyers to promptly defermine if an
employee is subject to postaccident
testing, particularly in cases where there
is litte or no uncertainty that an
employee’s performance wasa’
contributing factor in the accident. The .
FAA intends to wgorously enforce the -
regu}atmn where there is unreasonable
delay in determining whether an
employee should be tested wnder this
provision or where thereis -
unreascnable delay in testing after the
determination to test is made. Although
several -commenters who address the
issue suggest time periods of less than
24 hours, It is the FAA's opinion that a
maximum period of 32 houra i iaa
workable and reasonable .
accommodation that is appropmate for
the aviation industry.” '

‘The NTSB's suggestion that the FAA k

require an employer to conduct
postaccident. testing within four hours
after an accident is based on the time-

sensitive nature of toxicological testing

of blood samples. On the cther hand,
urinalysis testing doés not involve the
extreme time-gritical cansiderations
aggsociated with collection and testing of
blood samples. In the FAA’s apinjon,
postaccident urinalysis testing is
sufficient at this time to provide an
indication of an individual's drug use -
- that may have been a causal factor in an
aviation accident.
Also, the FAA proposed only urine

‘testing in the NPRM, specifically

excluding blood testing as am option, fér '

afl drug tests that would be conducted

under the anti-drug program. Therefore, .

-the FAA considers the NTSB's
suggestion to be beyond the scope of the
notice and the FAA has not adopted

" NTSB's suggestion te permit

postaccident testing by eollecting & -« -
blood sample. In the aviation context,
the significant proportion cf serious -
accidents involving fatalities to .

. crewmembers provides data with

respect to drug involvement in thosg
accidents. In the FAA’s judgment,
extending full toxicological testing to
surviving crewmembers is not
warranted at this time,

Presently, the FAA is net convinged
that including the NTSB's definition of
“incident” as a frigger for drug testing is
warranted. As discussed belaw, the -
FAA believes that the revisions to the
section providing for testing based on
reascnable cause will adequately
address circumstances that might

. qualify as “incidents.™ The current

provisions allow sufficient, but Lmited,

latitude to an employer to determine

whether an emplaoyee should be tested
following an incident or an accident not

" covered hy the NTSH's definition of
" accident.

Although several commenters suggest
that the FAA expand the scope of the

postaccident testing pravision, the FAA -
" believes that the postaccident testing

provision, limifing testing to only those
employees whese performance may
have been & cavse of the accident, is .
appropriate. The FAA believes thatitis

"inappropriste to require postaccident

testing of an employee whose
performance could not have beena -
cause of the accident mevely because

- that employee happens to have been
* onboard or involved with an al azzcraft

involved ir an acgidént. -

Testing Based on Reasonable Cause.
The NTSB suggested that the FAA =~ -
include “incidents,” as defined by the
NTSB's rules, as events that would
trigger reasonable cause testing. RAA.
agrees with the requirement that two
stpervisors, one with training in the
symptams of drug abuse, must concur in
the decision to test an employee based
enreasonable suspicion of drug use.
RAA believes that each carrier should
determine the conditions which

' constitute reasonable- sugpicion. FEIA

also believes that two supervisars,
trained to detect symptoms of drug
abuse, must concur in all decisions to-
test based on probable cause. ATA

-suggests that onIy one supervisor be

required to trigger testing of an’

-employee based on reasonable cause. In

addition, ATA states that-supervisors
should not be required to have - .. -
specialized fraining for the purpose of
determining when reasonable cause
exista to test an employee, - .-
Trameco, Inc. believes that the
proposed circumstances that would

support a decision to'test based on
reasonable cause are too restrictive.
Tramce believes that an employee's
attendance pattems, tips from
coworkers, “‘error rates,” and other
indirectly observable indications should
also trigger testing based on reasonable
cause. Trameo currently uses these
triggers in its drug testing program;
Tramco believes that the FAA's criteria
will not result in detection of possible
drug users because it is limited to

. physical and ohservable indices of gross

impairment. SSA supports “for-caunge”
testing, as the employer deems : -

_necessary and feasible, if testing is -

conducted pursuant to the DHHS
guidelines, - ‘

IAM and TWU behe\ze that the
criteria that would trigger testing based
on reasonable cause are ill-defined. -
These organizations believe that testing
based on reasonable cause will be a tool
for empleyee harassment; these
organizations suggest that supervisory .
personnel should be trairied to recognize
the symptoms of drug 1mpamnent or that
at least one of the supervisors making -
the determination to test should be
scmeaone other than the employee’s
immediate supervisor, The Teamsters -
Union and IAM believe that decisions
and-determinations related to testing
based on reasonable cause should be.
documented and supported ina wrrtten

xeport.

The Newton Psychological Centre

"submitted a “basic identification

profile,” developed to aid supervisors of

- the Philadelphia Electric Company i

identification of emplayees who may not
be fit for duty. The pmﬁ]e is used to

"detect early warning signs of problems .

based on medicat o psychological
prablems. The profile sets forth '
behavioral, emotional, physical, -
biological, and cognitive cues retated to
the use of marijuana, cocaine, alcohol,
barbiturates, amphetamines, and hercin,
or cues related to anxiety or depression.
The company's pelicies regarding
aleohol and substance abuse. job.
performance warning signs, and '
counseling and confrontation guidelines
are printed on the profite. :

FAA BResponse. As stated in the .
FAA’s response to comments submitted
on the postaceident testing provision, -
the FAA is not including & v
“postincident” testing prevision at this
time, However, the circomstances under
which a supérvisor gould require an:
employee to submit to & test based on

reasonable cause have beert modified in

" the final rule. Based on the cominents
-submitted, particalarly by employers
- who have existing “reasonable cause”

testing programg, the FAA hag expanded
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<. the list of circumstances that nught
trigger testing under this provision.

- - Evidence of repeated érrors on the job,
regulatory er company rule violations, or
unsatisfactory time and sttendance

- patterns, if coupled with a specific,
contemporaneous-event that indicates
probable drug use, could provide
additional, curnulative evidence to

- support a decision to test an emp]oyee
based on reasonable cause.

As proposed in the NPRM,; an_

-+ employeris permitted to test a specimen
provided by an employee, collected
‘pursuant to areasonable cause .
determination, for the presenceof any '
drug or drug metabolite listed in -
Schedule I'or Schedule T of the - -

- Controlled Substances Act. The
employer may test for these drugs, as
part of the emplayer's approved anti-
drug program, if the employer has -

.. specific approval from the FAA to
include these controlled substances in
the employer’s anti-drug program. In
addition, the testing for these additional .

- drigs must-be conducted in gccordance

with the DOT procedures to be codxfled :

‘m4QCFRPart4{) S
The FAA believes that the provmon
" requiring two supetvisors, one of whom
has specialized training in deteoting the ;
symptoms of drug use, to concur in the '
« ' decision to test an-employee based on
. -reasonable cause ig appropnate for
* large companies, However, the FAA has
.- revised this section of the rule in order
i/ ‘to address the legitimate: conéerns of -
. small employers, many of whom do not
have more than onesupervisor ™
- employed at the-company. For - = -
.companies that employ 50.0r fewer
" employees wha perform agensitive -
safety- or security-related functlon. the
" rule specifies-that only one supervisor is
 required to make the determination that
.- would frigger testing of an employee
.- based-on reasonable cause. The FAA
" "also has clarified thie annual EAP: _
training requlrements for. supemsors to:

- make it clear that supervisors who make

reasonable cause determmatmns must

to assess.and demonstrate the
- . basis for testmg based on ):easonable o
- cause. |
.~ Testing after Retum o Duty ATA
-believes that the FAA sliould not set-
.. regulatory.standards-governing . -
»  postrehabilitation testing. AT, T
.. employer-and employee organizatio;
. -and meny’mdmdtial ‘commente:
believe: that & schedule fo
_“postreliabilitation teetmg 8]

- réhabilitation program. In erder to:
- ensyre continved disassociation’ ﬁ'om‘

- Lan, employerafter failing a-drug ! test

- submif to adrug testrequired by the - -
final rule, This type of testing s the most -
| éffective méans of ensuring that an '

‘ ’-emp!oyermust conduct unannounced”

testing‘0f an individual who is ‘hired’ to---_ .
nsitive safety OF security-
“related furiction after failing& drug test -
or after refusmg to sublmt tci:l a.drug test.”

~:perform a

: prewously b_een‘ sub]ect ta.
testmg This section of the final rule:

made by management in ‘consultation .
- -with persons mvolved in: anemployee g

drugs, RAA: supports a requirement for
monthly screéning, for 12 months, after

- an employee has completed

rehabilitation. . ’
APFA believes that a schedule for
postrehabilitation testing should be
determined by an employee's EAP
counselor and should be limited to a
reasonzble pericd of no more than one
year. AFA states that decisions
regarding testing after rebabilitation
should be the responsibility of the
individaal treatment famhty used by the

‘employee.

"FAA Response ‘The FAA agrees with

“the commenters that suggest that

unannounced testing during any
rehabilitation and before an employee
returns o duty: shiould be determined by
the persons involved in the employee’ 8
rehabilitation program. Decisions
regarding the-frequency of testing durmg
any rehabilitation program

appropriately lie with those deVlduals _

who dre familiar with and invelved i in.

any. “employee rehabilitation program.

- ‘Hiowever; uhannocinced. testmg after
an employee returns to-duty is cntloal to
ensure an employee’s continued -
disassociation’from drugs, The FAA
believes that it'is essential to require
unannounded testing of employees who:
have returned to duty in a sensitive
safety- or security-related position for.

given by. an employer or after refusing to

employee remaing drug free while’
performmg commercial aviation dutlee

. Moreover, once an employee has
. returned:to duty the FAA and the .
. employer have a substantial interest in’

requiring: ‘that employee to be drug free .
while performing sensitive safety- or -

" selourity-related-duties in commercial

aviation, Therefore, the FAA has

“inclnded a provisionsin the rule requiring
--an employer to monitor an employee .
who has returned to duty by providing

- _unannounced drug testing, pursuant to.a
¢ :.schedule determined by the MRO, fc
" ~'not more:thisn 60 months after the

emploYee has returned to duty.
- The rule also.provides thatan

SRR dutyf_ im emp!oyer In th.ls case,:

or .

retem-to-duty .

any subsequent employer would be
required to test an individual for not
more than 60 months after the individual

_ ishired to ensure that the individual is -

drug free. Il the FAA’s opinion, if an
employee failed a drug test given by a
preévious employer but returned to duty

‘with that employer in accordance with

the requirements of this final rule, a
subsequent employer would not be
required to reevaliate a prior :
employer’s retin-to-duty decision, An
employer would be required to test this .
individual prior to employment biut '
would not be required to monitor the
employee after the employee was hired.
Pursuant to the final rule, the medical

" review officer (MRO)] has the discretion
to determine the appropriate level of
N unannounced testing for an individual or

an employee. The FAA believes that it is
appropriate to allow the MRO to tailor
the frequency of this type of testing to
adequately address differences between
individuals, the leve! and typs of drug =
use, and any treatment or commseling
program :

' The FAA notes that the MRO also i is
require to eénsute that an employee has
been tested far drugs. in accordance )

* with the procedures in the final rule and

the DOT procedures, before being hired
or retummg to duty. In most cases, the_

- MRO will not be required to arrange
. testing for an employee because the

employee will have taken a drug test as

-+ part-of any: employee rehabilitation

program. However, the MRO must

. ensure that an individual or employee
‘ has been tested, in’accordance with the-

protedures of Appendxx ¥ to Part 121

~and the DOT procedures, before the

MRO can make a recommendation that

- an individual be hited or than an

employee be retuned to duty after
failing a drug test or after refusing to

. -subxmt to a drug test. In the FAA's
.. opinion, a preemployment drug test |
-would suffice to satisfy this reqmrement o

of the final rule. ..
Employee Assistance Progmms and
Rehabilitation: The FAA-sought - -
comment in the'NPRM regarding three

- different EAP options. These options: ‘
* . specified the circumstarices under which . - .

an employee would be given the

- opportumty to séek rehabilitation,
. Option 1 would allow all emiployees to

seek an opportunity’ for rehabilitation -

.regardless of how'the employee's drug - . .
‘use was detected. Option 2 would allow Sl
© . mogt employees; except those " '
‘employees whose:druguse was detected = .
. .ag a-result of postaccident. testingor
“testing based on reasuna - :

who volunteer to séek rehablhtahon and "
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would exclude all employees whose
drug use was detected by any other
means. Under all three options, an :
employer would not be required to offer
an opportunity for rehabilitation or to
provide job security to any employee
wlﬁo was identified as a drug user on the
jo : .
Employer orgamzatlons tend to
support the third option proposed in the
NPRM regarding rehabilitation and
reemployment or job security =
oppoftunities that should be offered to -,
employees. Part 121 certificate holders, -
.as generally noted by ATA, support the
- third option. For example, Delta Airlines
believes that the most effective
deterrent to drug use is the threat of .
losing a job. On that basis, Delta states
that mandatory rehabilitation and an
"opportunity for continued employment
would diminish the effecfiveness of the'
rule. American Airlines disagrees with -
" ATA’s.position and supports the first
option. Federal Express supports the
third option if the FAA mandates
rehabilitation. The Helicopter :
Association International (HAI) states
.that requiring an employer-sponsored
rehabilitation program whenever
required testing of an employee
prodices & positive drug test result
places an unwarranted burden on the
employer. HAI believes that an
employer should have the right to’
dismiss an employee if any drug test
conducted during eriployment produces
a positive test result, HAI states that the
. employer should have the ability to-
demde which employees, based on the
“value” of the employee to the -
organization, would be offered an
opportunity for rehabilitation. -
Sthall Part 135 certificate holders -
generally state that-an employer should

have the right to fire any employee who
uses drugs and feel that an opportunity -

 for rehabilitation should not be offered
‘1o any-employee whouses drugs. These

- small employers base their position on -
the potential liability to the company of
rehiring a known drug user, the expense
to the company of holding the

- employee’s job open, or replacing an -

-employee on a temporary bas:s, durmg .

rehabilitation,

The AMA reaffirmed its long-standmg .

support of. employment—based treatment
and assistance programs for employees
with alcohol or drug problems. The
AMA believes that the FAA should - -
require an employer to provide.one -
oppertunity for rehabilitation to any -
employee who voluntarily eorolls in an -
EAP and to-any employee who is

identified as a drug user through testing. -

NTSB generally coneurred in the. .
-concept of requiring an employer to.
provide EAP services to employees. The.

NTSB recommended that employers be

required to offer one opportunity for -
rehabilitation to employees. who

volunteer for an EAP and for employees

“ who are identified as drug users through

any type of drug testing.
Most small business entities,

TEMSCO Helicopters, Inc. and Overseas

- Air Transport Corporation for example,

object to a regulatory provision that

“would require an employer to provide

job seeurity to an individual enrolled in
rehabilitation. This objection is based. -
on the financial burden of keepmg & job
open for an employee who is unable to
perform his or her duties and the
elimination of an employer’s discretion
to fire an employee who uses drugs. -
RAA believes that an employee who has
successfully eompleted rehabilitation, as
detérmined by the head of the
rehabilitation program and airfine

management, should be offered an

opportunity to return to duty. Executive
Air Fleet (REAF), a Part 135 certificate
holder with 200 employees subject to

testing, would support job security for "

an employee who voluntarily sought
rehabili_’catiori‘ and who had three to five

-years of service with'the company. SS5A

also believes that an employee’s length
of employment may be a reasonable
factor to consider when specifying an

‘employer’s obligation to retain or rehire

an employee participating in
réhabilitation. SSA also states that .
holding an employee’s job open during’
inpatient rehabilitation will greatly -

complicate small business operations for -

an-unknown time period. Henson
Airlines states that, under its existing

' ‘program, employees will be fired as a
. result of & positive alcohol or drug test.

ERA Aviation, Inc. strongly-objects to
any Federally-mandated rehabilitation
and rehire requirement. ERA Aviation

.objects to the cost of providing EAP ~ .
gervices, but more important, objects to

assuming the potential liability problems
that could result from rehiring a known
user of illegal sibstances even if that .

‘employee has successfully completeda
. rehabilitation program,

Several small operators, mcludmg
TEMSCO Helicopters, Inc., object to the
requirement to pravide an opportumty
for rehabilitation to employees '
identified as drug ugers, Hengon Au‘lmes

- provides an opportunity for
_ rehabilitation orﬁy to employees-who
- voluntarily enroll in rehabilitation, RAA

supports these views. Organizations
such as the American Association of
Airport Executives {AAAE) and ATA
believe that an gpportunity should: be -

" offered only to employees who'
volunteer for rehabilitation. $SA states °

that'there should-be no requiremént that
a small business retain or rehire any -

employee who tests posltlve for drugs as
a result of any unplanned drug test,

" including postaécident or for-cause’
- testing. ATA believes that limiting

rehabilitation and reemployment to
volunteers has the dual effect of making -
safety the industry's highest priority and
containing the costs associated with
rehabilitation. AAAE believes that any

- employee who tests positive for drugs
. should be dismissed immediately.

AAAF comments that employers and
employees should be free to negotlate
broader rehabilitation and

_ reemployment rights as part of a

collective bargaining agreement.

Labor organizations are strong-
supporters of broad EAP opportunities -
and services. TWU and FEIA believe
that all employees who test positive,
regardless of the reason for testing,
should be given at least one opportunity

~ for rehabilitation, FEIA. supports the

requirement for at least one .
rehabilitation opportumty becausea
positive drug test is not proof of -
impairment on the job. The Teamsters

‘Union believes that negotiated, client-

specific rehabilitation programs should
be available to employees who
volunteer and for employees who test
positive on one occasion. Labor "

- organizations comment that all

rehabilitation costs should be paid by
the employer either directly or as part of
an employee benefit or insurance™ -
package. TWU concurs with this
position, insofar as it relates to the first

- positive test result, unless the employee

has engaged in conduct that would
otherwise justify suspension or

- discharge under an applicable collectl\re
" bargaining agreement,:

ALPA states that there fsno vahd
reason to limit access to an EAP only to
employees who volunteer for -
rehabilitation. Based on experience in
the HIMS program, only 15 percent of
the pilots treated for alcoholism were
self-referred; 85 percent of the pilots .

“were discovered by the union or

management, or both, ALPA believes . ;
that rehabilitation should be made .
brpadly available to any employée who

‘¢could benefit from an EAP and that, in
" some cases, a second opportunity for
tehabilitation may be appropriate.:

ALPA urges the FAA to revise the
proposed regulatlon to requlre '
employers to.pay the cost of -
rehabilitation programs that are”
mandated by the regulation. -

ALPA believes that raditional EAP -
techniques that are tajlored to-a specific
population, such as the HIMS program,
will be more effective in deterring drug
use than the anfi-drug program proposed
in the NPRM. During the 15-year petiod
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that the HIMS program has been in .
effect, 800 pilots have participated in
rehabilitation for alcoholism yieldinga

long-term success rate of 93 percent.
ALPA states that the average. “off line"
time” for pllots involved in the HIMS -
program is approximately 120 days: 30

treatment, cbservation, and processing;. .
and 45 to 60 days for processing of an
FAA application: The recovery ‘rate for
- pilots who.participate in one
- rehabilitation opportunity is 85 percent..
- Of thé 15 percent of the pilots who suffer
a relapse after the first treatment,
approximately 50 percen*t“are .
successfully treated in their second
rehabilitation opportunity. _
- FAA Response. Most comments .
regarding rehabilitation deal with the
isgue of whether, and under what
circumstances, to offer rehabilitation
and to provide job secutity to an
employee and the length of any =
employee rehabilitation peried. The: - .
FAA carefully considered the various
-arguments submitted by the commenters
- onthe issue of EAP services and
. rehabilitation opportunities for
employees. The FAA understands, and
considered, the argumerits raised in
defense of broad rehabilitation *
opportunities and job security for
aviation personnel who use drugs.
However, the FAA reviewed the two
- options that included provisions
providing broad rehabilitation
. opportunities and job security to "
employees whose drug use was detected
through testing under the final rule.
Many of the cominenters oppose .
rehabilitation oppértunities and job
security for employees who fail to
discontinue drug use and wait to be
detected by testing. The FAA agrees
with these commenters and believes
that a strong message must be conveyed
to drug users that the use of drugs is
unaceeptabla-in the aviation industry. -
The FAA's primary duty, pursuant to
statutdry mandate, is to consider the”
adverse safety consequences -
surrounding the issue of druguse'by ..
senstivie safety--and security-related.
aviation personnel. On this bagis, the
. FAA has detérmined that employers
should not be obligated to offer an
opportunity for rehabilitation or to -
provide job. security to employees who

fail a'drug test or who use drugs on the . -

job. The FAA understands that broad -
rehabilitation opportunities and job
security for employees, without regard -
to the manner of detection-of drug use,
may help those employees who areé -
unable to help themselves. But, the FAA
believes that it fs inconsistent with-the
agency's safety responsibilities to "~ -

promote the message that drug use in

_ the aviation industry will be tolerated

until an iridividual's drug use is detécted

through testing. The FAA believes that it

‘is mappropnate 4o place the agency and

- an employer in the anomalous position
" of allowing any. employee ‘who uses .

days for treatment; 30 days for aftercare -

illegal drugs to work in a sensitive
safety- or gecurity-related position and
whose drug use may adversely affect
aviation safety. Rather, the FAA
believes that it is appropriate and
consistent with its statutory safety
mandate to prohibit an employee who
fails a drug test, who refuses to submit

to a drug test, or who usés drugs on the
" job from acting in & sensitive safety- or

security-related position. The FAA is
convinced that the comprehensive -
testing program of sensitive safety- and
security-related employees, combmed
with an employee assistance program to
educate and train ail personnel, is

- gongistent with the statutory duty to

promote aviation safety and will reduce
any drug-use in the aviation comrunity.

The FAA alse carefully reviewed the

third option presented in the NPRM that

- would provide an opportunity for

rehabilitation and job security to afi -
employee who admitted his or her drug -

" use and who volunteered for

rehabilitation before being detected

-through drug testing. However, in the

FAA’s opinion and as noted by the
commenters, there are several issues
related to employee rehabilitation and-
retention or reemployment benefits that

“must be considered in development of
-the finalrule. " -

For example, the term “rehabilitation”
generally means the penod of time

- during which an employee is receiving

treatment orcounseling for a drug

" problem, The length of any

rehabilitation period is dependent on
severa) factors such as the availability
and enrollment period of rehabilitation
services; the length and extent of

treatment for the level of use and the .

. type of drug used, collection and

analysis of tests given during
rehabilitation, and the review process
that may lead to a recommendation to
return to duty in a sensitive safefy- or
security-related position, The term
“rehabilitated” generally means that an
employee is determined to be drug free’
and, based on the employee’s progress
and prognosis during rehabilitation, the
employee may return to work. The fact
that an employee has returned to work
does not mean that the employee is
exempt from follow-up or aftercare
treatment and counsehng

- The FAA is aware of the wide: varlety
of rehabilitation programs that vary -
both in the length of treatment and type

of treatnient dependmg. on the substance

used and the availability of
rehabilitation and treatment services.
One standard rehabilitation and -
treatment program, generally necessary
for those individuals who require

.intensive inpatient care followed by -

outpatient care and counseling sessions, -
specifies 28 days of inpatient care. Other
programs may involve shorter periods of

. time for inpatient care, may involve

outpatient treatment only, or may-

" involve a combination of inpatient and

outpatient care of varied duration. For
example, some treatment-programs may
require three to four sessions, given on
two or three nights a week, over a six to
eight week period and followed by less
frequent meetings or counseling
sessions. Other treatment programs

" might'involve individual or group

counseling sessions on a weekly basis,
over a period of one year ormore. An .
additional factor that affects the length
or treatment or rehabilitation is the
avallabrhty of private or commumty
services in a particular area.

The FAA rewew_ed_these variables to -
defermine if a timeframe for voluntary
rehabilitation and job security could be

- developed and incleded in the final rule.

The FAA carefully considered the
comments from many aviation .
businesses that oppose any regulatory
requirement to offer rehabilitation and
to retain or rehire any employee who
admits to illegal drug use: The

‘comtmenters base their objections on

several factors including elimination of -
an employer 8 discretion to terminate an
employee; undue comphcatlon of
operations due to potential extended

_ - absences of employees enrolled in.

rehabilitation; and negation of an

"employer s ability to tailor rehabilitatior

opportunities and job security to a
particular employee population. The

‘mpst strenvous objections are based 0.

the substantial and unwarranted
burdens, both administrative and - .
financial, associated with rehabilitation

- and job security for employees. Based-

on financial information submitted by
the commenters, it appears that
expenses of rehabilitation and job
security opportunities as propogsed
would seriously affect large aviation:
entities and would probably overwhelm
small companies.

After review of the consxderable
variables in treatment and the extensive
arguments presented by the . : -
commenters, the FAA concluded that a
reasonable accommodation of burdens- .
on employers who may not be able to -
absorb employee absences and reahstm
opportunities for employee
rehabilitation can not be unposed in the



Federal Reglster / Vol 53, No. 224 f Monda}, November 21, 1988 /. Rules and. Regulatxons

470

ebatraot Thus, the FAA does not agree

with the commenters who state that the

FAA should specify.an opportunity for

rehabilitation and the amount of time

during which an employer is required to

" provide job security for an employee

. enrolled in rehabilitation,

" Many employers in the aviation - _
industry currently offer rehabilitation
opportunities and job security benefits
to employees. The FAA anticipates that

" those employers will continue to offer-
these apportunities and benefits to -

_employees and that other employers
may elect to include these components
in any negotiated employee beénefit
package. Because many aviation entities
have resclved the relative .
administretive, personnel, operatlonal
and financisl issues that surround -
employee rehabilitation and job security
requirements, the FAA believes that the
aviation ndustry is able to'design
appropriaté programs and services for
its employees. The FAA believes that, in-
light of the variables and burdens °
addressed above, issues regarding an -
adequate amount of time for -*
rehabilitation, an appropriaté amount of
time to receive a recommendation to

. return to duty in a sensitive safety- or

security-related position, and job

security matters, are best addressed in:
the specific employment context.

Thus, an employer is not required to . -
offer an opportunity for rehabilitation, to -

- provide job security, or to provide the
resources for rehabilitation to any .-
employee, At the same time, employers _
may offer these opportunities and
benefits to employees; the FAA urges
employers to.consider the experience of
employers who have. developed
rehabilitation programs. .- .

“The final rule does not proh1b1t an
employer from reassigning an employee
to a'position that does not involve the
performance of sensitive safety-or
security-related duties. The final rule
also does not dictate whether an .

‘employee is required or permitted to'use
vacation time, sick leave, or leave
without pay in order to accommodate

* the employee's time away from his or

- her sensitive safety- or security-related

 position. The FAA believes that i issues
such s termination, reassignment, _

hiring of temporary employees to-fill a

pasition, or policies regarding an-

employee s absence from a position, are
issues that are appropriately the subject
of employer and employes negotiation -
or collective bargaining.

The NPRM did not propose to.require
anemployer to pay for an employee's
rehabilitation and final rule also does
not address this issue. Indeed, since an
employer-is. permitted to terminate an
employee who fails a drug test or who

‘ refuses to submit to a drug test, and

such employee does not have a right to

" return to duty for that employer, this

issue is not relevant to the final rule.
Howaver, the employer may cover an
employee’s rehabilitation expenses

. through an employee benefit package,

insurance coverage, or-as a matter of
collective bargaining negotiated -
between the employer and the
employee. The FAA considers these
areas to be a maiter between employers
and employees and, as such, are left to .

. the discretion of the employer or to be-

negotiated during collective bargaining,
EAP Education and Trdining
Programs. ATA states that the FAA
should not specify the details and
contents of an employer's EAP. The
Teamsters Union believes EAP services

should be negotiated between labor and
- management and that rehabilitation
_programs:should be client- speclﬁc.

ALPA believes that EAP services
should be tailored to be specific. = -
err'rpldyee population as the HIMS
program is tailored to pilots in
commercial aviation.

Various labor orgamzatlons conclude _
that EAPs, instead of mandatory testing,
are the preferable method to conduct an
anti-drug program. AFA also urges thie

FAA to separate the administration of

any drug testing programs, if mandated
at all, from administration of an EAP, -
‘The FAA received.considerable data

.in response to the ANPRM and the
- NPRM regarding the availability of EAP
© services. Some of these-commenters

included specific, existing EAPg that are
recommended by the industry. The -

" Association of Labor-Management P
. Administrators and Consultants on -

Alcoholism, Inc., (ALMACA) submitted
-an extensive, recommended industry
EAP in.response to the ANPRM.

Although most commenters think that :
EAPs are valuable, employer and
employee organijzations differ on the
mechanics and centent of an EAP
education and training component, -
Labor unions generally favor broad EAP
services. The majority of employer
organizations favor EAPs that are
designed to meet the specificneeds of
the company and oppose regulatory-
action by the FAA in this area.

FAA Hesponse. The FAA believes that
an employer should have the ability to
design an EAP that would best serve its
employees, The ability to tailor an EAP
is particularly important for small
aviation employers who may not have
the financial and administrative
resources to support.a company- -
sponsored EAP, Therefore, the FAA has -
made no changes to the proposed )
minimal EAP education requirements.
However, the FAA has revised the EAP

: tralnmg reqmrements. The FAA deleted

the minimum requirement of 60 minutes

- ~of annual training for all employees. The

FAA retained the 60-minute training
requirement for supervisors who will
make determinations to test an
employee based on reasonable cause.’

"The FAA believes that it is appropriate

to require a full 60 minutes of initial
training for presently—employed and
newly-hired supervisors making -
reasonable cause determinations
because of the need for increased
awarness and recognition of signs that
may indicate drug use. The employer
has the discretion to determine the . -
reasonable recurrent training for -

- supervisory personnel who have the.

authority to make reasonable cause =
determinations, The FAA believes that
this flexibility will enable employers to
address specific issues or needs that -

_ ‘'may arise as.a result of the employer s

anti-drug program. . - ‘
The rule permits an employer to :
develop and provide these minimumy
services as part of an intérnal program -
or the employer may contract with
community agencies or other aviation - -
companies to provide these services to-
employees. The employer is permittedto
provide additional educetion and -

.training, beyond the minimum -

requirements of the rule, o its . .
employees. The FAA believes that -
employers will not have substantial .
difficulty developing education and -
training programs for employees-
because of the significant number of -

‘model EAPs submitted to-the FAA in

response to the ANPRM.

. Small Aviation Entities and s
Businesses. The National Air Transport
Association {NATA) represents
numerous Part 135 certificate holders in
the. aviation industry. NATA states that
the anti-drug program would have
significant cost impact on Part 135 -
certificate holders and, particularly,
small aviation operators. NATA
recommends that Part 135 certificate
holders, with 100 or fewer covered - -

‘employees should be excluded from the .

requirement to submit and implement.an

"anti-drug program. A number of other -
.small Part 135 certificate holders

responding to the NPRM also argue for

.exclusion from the anti-drug program.

AQPA urges the FAA to exempt from
the rule operators and their employees
who currently are exempt from the
requirements of Part 135. AOPA

-contends that these operators are

invariably small businesses who would -
be unable to withstand the financial and
administrative burdens of the proposed
regulatmns Several commenters
involved in single pilot—single aircraft
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operations noted the dlfﬁculty of
_coriplying with most of the provisions of
the proposed rules. . . .

Atlantic Aero, Inc., & fixed based -

operation employing more than 100
_people, and Sunwest Aviation support

efforts to address the drug problem but

state that modifications to the proposal

are necessary to avoid an unjustified

administrative and financial burden cn
"small operators.

BSA feels that the proposed anti-drug |
program is inappropriate for small
businesses that rely on student .
instruction &s the e¢onomic base of
activities or for certified flight
instructors acting as independent
contractors, SSA believes that the FAA

-has failed to account for the practical '
differences between large corporate
entities and small businesses, SSA
suggests that the FAA develop four _
separate anti-drug programs that would
address the particular needs and
concerns of Part121 certificate holders,

." Part 135 certificate holders, flight

" schools, and emall businesses or
independent contractors. -

. A commenter speaking as national -
litigation counsél for AOPA and on
behalf of the California Aviation™
Council and the Orange County
.A\natzon Association, conveys the
concerns of flight instructors; small fixed

- /hase operators; barmer towers, crop
dusters, and other small aviation entities
- that do not provide scheduled air carrier
service who are affected by the
proposal. This cammenter notes that the.

NPRM is an unwarranted, overreaching -

invasion of the domestic aviation
community’s right to be free from
governmental intrustion because of the-
lack of evidence of any drug problem ‘
among commercigl aviation. " -
professionals. The commenter states
that this lack of evidence supports the
history or responsible self-regulation by
the commercial aviation community.

The National Association of Flight
Instructors (NAFI} states that the anti- -
drug program proposed in the NPRM is

. tailored for a large aviation organization
and, therefore, is not appropriate fora -
small organization or a freelane flight
instructor that is not employed by any .
company. NAFI believes that testing of a

* Rlight instructor each time that instructor
performs flight instruction duties will be
impossible. In addition, NAFLis

.concerned about the quality and
reliability of laboratory analysis; the
constitutionality of drug testing; and the
administrative and economic burden on
smalil entities related to EAP-services, .
MRO requirements, and job security for
employees enrolled in rehabilitation.

Two individual commenters believe that .

sole-proprietorships and businesses ‘that’

employ 10 or fewer employees should be
excluded from any requirement to:
implement an anti~drug program,

FAA Response. The FAA understands. .

th_e economic and practical concerns
expressed by Part 135 certificate holders
as well as those entities or-individuals,
listed in-§ 135.1(b}, who are otherwiss
exempt from the requirements of Part
135 but are affected by the regulation -
because they are engaged in cperations
for compengation or hire: For the

. -purposes of the requirements of the anti-

drug program, the FAA has tailored the
final rule in an attempt to accommodate
small aviation entities, particularly - .
those Part 135 certificate holders who
employ 50 or fewer employees who are
covered by this final rule and those:
entities or individuals, listed by this
final rule and those entities or

individuals, listed in § 135.1(b), who are
- otherwise exempt from the requirements’

of Part 135 but are included in the
comprehensive anti-drug program:

" because they conduct operatmns for

compensation or hire. =

The FAA believes that it would be
counterproductive to the goals of the
anti-drug program to impose
requirements on small aviation: entities
who would be unable to comply with
them because of substantial financial,
administrative, and logistical ~ .
difficulties. The vast imajority of the
difficulties are associated with the -
requirements of implementing a random

- testing program and providing

rehabilitation ‘programs and services to:
employees. Therefore, the FAA has
revised the proposed rule to provide a

- 'tiered implementatjon plan that would. -
- allow small aviation entities to"develop -

and implement a comprehensive anti-

drug program, over specific time periods, -

in accordance with a schedule.

determined by the FAA. The language of |

the rule does not prohibit an employer
from implementing its anti-drug program
sooner than required by the FAA's -
schedule if the employer is able to
comply with the rule requirements and
the provisions of its anti-drug program
at an earlier-date, . -

Part 121 certificate holders and Part
135 certificate holders that have more
than 50 covered employees, and. i
contractors to these certificate holders,
will be reguired to follow the schedule
that was proposed in the NPRM with

- one exception. As proposed, these. -
-- employers must submit an anti-drug

plan to the FAA not later than 120 days .
after the effective date of the rule and : .

. must implement:the anti-drug program

not later than 180 days after approval of
the anti-drug program by the FAA:
However,;these employers. are required
to nnplement preemp]oyment testing of

applicants-for sensitive safety- or

" security-related: positions not later than

10 days after approval of the employer’s
anti-drug plan by the FAA. The FAA
believes that itis approprlate to reqmre
accelerated implementation of
preemployment testing for these
employers because many of these

-employers have existing preemployment

testing programs and; generally, these
employers have the available financial

- and administrative resources that

eneble them to begin testing.

Part 135 certificate holders that have
11 to 50 covered employees, and
contractors to those certificate holders,

‘will be requu‘ed to subinit an interim

anti-drug program, that sets forth all
required drug testing except manddtory
random drug testing, not later than 180 -
days after the effective date of the final |
rule. The employer must implement
preeployment testing, periodic testing, .
postaccident testing, testing based on
reasonable cause, and testing afteran .
employee's return to duty not later than
180 days after approval of the anti-drug
program by the FAA. These employers
must submit an amendment of their
interim anti-drug program to the FAA,
that contains the procedures for:
implementing an-unannounced testing’
program of employees who are:

- randomly selected at the applicable

annualized testing rate, not later than
120 days after.approval of the interim
anti-drug program by tha FAA. The - -
employer must continie implementation .
of the remainder of the program and -

- must unplement the random testing

provision not later than 180 days after
approval of the amended anti-drig
program by the FAA. |

Part 135 certificate holders with 10 or
fewer covered employees and those

‘entities or individuals, listed in .

§ 135.1(b), who are otherwise exempt
from the requirements of Part 135 but

. are'included in the comprehensive anti-

drug pregram because they conduct
operations for compensation or hire,.and.
any contractors to these employers, -
must submit an anti-drug plan to the
FAA for approval, that includes -
procedures for all types. of testing
mandated by the rule, not later than 360-
days after the effective date of the final
rule. These employers must implement
the approved anti-drug program not later
than 180 days after approval of the plan
by the FAA. The FAA believes that this -
extension of time will enable small
aviation entities to evaluate random
drug testing programs of other -
companies, to develep an appropriate’ -
method by which te comply withthe -
drig testing provisions: of the rule; and-

to participate in arv association or-
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consertium that may be available to
provide specimen collection, testing’
_assistance, and EAP services. Also, the
FAA believes that it is appropriate to
require these employers to submit a plan
that'includes random testing, as :
opposed to unplementatlon of ranidom,
testing after other testing is :
implemented, because thege employers
will have & significant amount of time to
develop and implement a
comprehensive anti-drug program for
thel.r employees. :
New aviation businesses that come
into exlstence after the effective date of
the rule, and that are subject to the
. requirements of the final rule, will be
required to comply with the schedale
that is appropriate for the size of the
company and their particular - .
' operations. The FAA believes that itis
appropriate to adhere to the same time
schedules that are set forth for existing
‘aviation entities in order to treat
similarly-situated entities in a similar.

manner. However, it is possible that the - -

timeframes may be accelerated for new
businessés in the furture as existing
employer programs and consortia’
develop and continue to provide
services to the aviation community, '

The FAA has ideptified an issue that
could unduly burden small commercial
operators who do not hold a Part 121
certificate or a Part 135 certificate, who .
conduet operations listed in § 135.1(b),
and who are included in this final rule
because they conduct operations for
compensation or hire. Under the terms
of the proposed rule, these commergial -
operators would have been unable to
‘contract for aircraft maintenance or
preventive maintenance services. The .°
proposed rule would have pro]:ubned
commercial operators from uging the
services of employees who work for
fixed base operators and repair stations.
that service only general aviation.

aircraft if the employees of these entities -

- were not subject to an FAA-approved .

comprehensive anti-drug program. In an -

effort to relieve this winintended burden,
the FAA has included a new provision
inl the final rule directed solely at those
individuals or entities. This provision
states, in essence, that an individual
who is otherwise authorized may
perform maintenance and repair work .
on a commercial operator s aireraft, -
evenif that individual is-not covered by
a comprehensive anti-drug program, in
two specific instances. First, an
individual who is not covered by the.
final rule can perform emergency repdirs
on an aircraft if the aircraft could not be
_ operated safely to & location where a
covered employee could performi the
repairs. Second, an md.mdual who is .

" not covered by the final rule can .

perform ajrcraft maintenance-and -
preventive maintenance repairs on an
aircraft if the operator would be
required to transport the aircraft more -

- than 50 nautical miles further than the

closest available repair point from the

. operator's principal base of operations

in order to have the work performed by
a covered employee. The FAA believes
that this narrow exemption from the
requirements of the final rule will
benefit the sinall commercial operators
subject to the final rule but will not -

.adversety affect the enhanced aviation -

safety intended by the final ride. -
Medical Review Officer (MRO).
Several small entities, including EAF,
believe that an MRO should have the’
responsibility to determine ifan
employee has been successfully
rehabilitated and to determine when an
employee may return to duty, ATA also.
recommends that an MRO be mvolved

_in the determination of an employee’s
-successful rehabilitation. However,

ATA notes that it would not always be
feasible for an MRO to personally
interview each employee who hasa.
positive test result and recommends that
the final rule accommodate that ~
situation. RAA and Federal Express
oppose any regulatory provision that
would require an airlice to appoint or to
designate an MRO as part of an anti-
diug programw. :

APFA believes that an MRO should

be an independent physician who could -

assist labor and management EAP
officials during analysis of drug test
results and determination of the validity
of test results in each employee’s case.
AFA believes that it is imperative that

. an MRO have specific training in .

toxicology and addictive diseases. Even.
with this training, AFA believes an

- MRO should be responsible for -

monitoring any testing program and -
interpreting test results to determine if

- referral to.an EAP is warranted fora *

particular employee. AFA states that .

- evaluation and referral for treatment -
and determinations regardmg an . ..

employee's readiness to. return to work
should be made enly by an EAP

' treatment professional. IJFA states that

only the health care professional with. .

whom-an-employee has been working is -

qualified to make a determination of

‘when an employee is fit to return to

duty. If an MRO and the responsible
health care official disagree, a neutral
third party should evaluate an. emplayee
and determine if an employee is fit to
return to work. ALPA states that the

- determination of whether an individual

has been rehabilitated, at least in the

case of pilots, must be nade by the

- rule.

Federal Air Surgeon under the medical
certification procedures contsined in
Part 67 of the Federal Av1atmn
Regulations.

FAA Response. In response to’
commenters who oppose the o
reéquriement to designate or appoint an
MRO, the FAA notes-that the rule does
not require that each employer have'-,I its
own individual MRO, The FAA "

.anticipates that small companies will

become part of, or will associate with,
large companies or may participate in a
consortium of small companies or
agsociations, in order to comply with the -
MRO requirement of the final rule that

‘will result in reascnable costs to small .

employers,
After conslderatlon of the comments
on the issue of MROs, the FAA has

_determined that the requirements

propesed in the NPRM are. apprupnate i
The FAA believes that the review and -

-gvaluation functions of an MRO provide

critical and necessary safeguards for an
employee who is subject to drug. testing

under the comprehensive anti-drug
. program. The FAA believes that the

MRO will prove to be a beneficial asset

. to both employees and employers who .

are subject to the prowsmns of the fmal

Howeﬁer, the FAA has expanded the .
role of the MRO after review of the
comments.and the proposed rule,

“although many.of these responsibilities .-

are contingent on an employer 8
decision to be involved in rehablhtahon
For example, if an employer chooses to -
usge an individual to perform a sensitive
safety- of security-related function who

"has failed a drug test under this program

and who has successfully completed

rehabilitation, the MRO will develop.an -

unannounced testing schedule for that
individual, The MRQ is the final arbiter

.in cases where an individual disputes. a
. testing schedule after return to duty.

Except-in cases where the Federal'Air-

‘Surgeon is involved, as discussed below,

the MRO also is the final arbiter
regarding return-to-duaty :

‘recommendations, The MRO also shall ;

review any-rehabilitation program in
which.an employee or an applicant
parthpated after failing a drug test

" gonducted in accordance with: Appendix.

I to Part 121, to determine if an
employee can return to duty oran - -
applicant may be hired to perform a -
sensitive safety- or security-related
function for an employer.

The FAA also has defined. the factors
that an MRO shall consider when -
meking a return-to-duty determination,
The MRO is required by the final rule to
ensure that an individual is drug free as
evidenced by a drug test; that an



47048

Federal Register / Vol. 53, No. 224 / Monday, November 21, 1988 / Rules and Regulations

individual has been evaluated by a
rehabilitation counselor for drug usé or
“abuse; and that an individual has
complied with testing and counseling
requirements of a rehabilitation
program. Thus; the MRO will have
significant and sufficient information to
recommend, based on the MRO's
professional opinion, that an individual
or a current employee could perform a -
sensitive gafety- or security-related
function for-an employer. -
" "The FAA clarified the proposed .
requirement that the MRO “conduct a
medical interview” with an employee as
part of the review of a positive test -
result. The FAA did not intend that the
proposal require a face-to-face interview
with each employee. The final rule
requires that the MRO provide an
employee with an opportunity to discuss
a positive test result with the MRO,
Thius, for example, the MRO:.is permitted
to diseuss the positive test result with. -
- the employee by phone. The FAA
believes that the clarification ‘will
relieve some administrative burdens on
the MRO and employees in scheduling -
discussions of a positive test result, The

= FAA also ddded several requirements to
“the MRO's list of duties. First, the MRO

is required to notify an employee of a
confirmed positive test result within a.
. reasonable time after verification of the
. result. Secornd; the MRO-must process: -
-an employee’s request to retesta
specimen. The finaltule:provides that -

. the employee"s.request to retest must be

made in writing to the MRO within 60
days. of notification of the confirmed
posifive test result, .

In the NPRM, the FAA requested
commerit on who should make the
decision that an employee had been

- successfully rehabilitated and could
return to duty if the employee was drug
free. ALPA specifically comments that
return-to-duty determinations of pilots
should be made by the Federal Air :
Surgeon consistent with the medical -
certification procedures contained in
Part 67 of the Federal Aviation
Regulations. Part 67 of the Federal
Aviation Regulatlons define *'drug
dependence” asa "*-* -* ‘condition in
which a person is addicted to or -
dependent on drugs other than alcohol, -
tobacco, or-ordinary ‘caffeine-containing

. beverages, as evidenced by habitual use

or a clear sense of need for.the drug.”

After review of the comments and

consideration of the medical standards
contained in Part 67, the FAA has
determined. that the Federal Air Surgeon
must be involved in the decision to -

return an individual who holds a Part 67

medical certificate to a sensitive safety-
related position, The FAA believes that

it would be contrary to the statutory
mandate to determine the physical

" ability of an individual to perform duties

pertaining to his or her airman
certificate if the FAA failed to
paiticipate in a return-to-duty decision
for an individual who holds a medical
certificate. ‘ ‘

Thus, the FAA has clarified the
responsibilities of the MRO for

" situations where an employer

voluntarily becomes involved in
rehabilitation of employees or persons
hired to perform: sensitive safety- or

‘security-related functions that require

an individual to hold a medjcal
certificate issue by the FAA, Under the
rule, the MRO will perform all the duties
and make all the determinations =
required in Appendix I for those
individuals who do not hold a medical
certificate issued pursuant to Part 67 of
the Federal Aviation Regulations. For
those individuals whose position with

. - the employer requires them to hold a
. Part 67 medical certificate, the MRQ is

required to make a preliminary
determination, eons1stent with the

-gtandard contained in Part 67, of

probable drug dependenceora . - .
determination of nondependence. If the

. MRO makes a determination of
'nondependence based on his

professional opinion, the MRO may
recornmend that an employee return to
duty in & sengitive safety- or'security- -

related position. The MRC:is required to:
forward the finding of nondependence, -

the decision to return the employee to
duty, and any supporting’
documentation, to the Federal Air
Surgeon for review. .

The FAA is aware that allowmg an

. MRO to determine that an individual is’
not drug dependent and, therefore, may
return to work in a sensitive safety-or

security-related position without prior

*_clearance by the Federal Air Surgeon

may be controversial and may be’

- viewed as incongistent with aviation

safety However, in the FAA's opinion,
it is consistent with aviation safety to -
provide sibséquent FAA review of the

" treatment and any meédical
' determination of nondependence that -
~has:been made by a competent licensed

physician with knowledge of substance’

abuse disorders. The FAA also believes -

it is beneficial to provide subseguent
review of an MRO's return-to-duty
determinations, rather than initial
review by the Federal Air Surgeon, so
that an individual who is not dependent
on drugs can return to work as soon as

- possible. Moreover, any individual who

returns to work after rehabilitation is
subject to unannouned testing as
determined by the MRO and may be

sub]ect to ongoing counselmg
Therefore, the FAA believes that m1t1al
determinations by anMRQand =
subsequent review by the Federal Air
Surgeon will result in effective and fair
treatment of individuals:who are
required to hold a medical certificate.
At any point that an MRO, in this
professional opinion, makes a :
determination of probable drug _
dependence of an individual required to
hold a medical certificate for a position,

. the MRO is required to repert the name

and other identifying informatien, and to

forward all documentation that supports

the determination, to the Federal Air
Surgeon. If the MRO has madea
probable drug dependence
determination of an individual requzred
to hold a medical certificate, the MRO
may not make & recommendation to
return that individual to duty. From that
point forward, the Federal Air Surgeon. -
is responsible for determining whether

“the individual may keep a medical

certificate or may be issued a medical
certificate consiatent with the medical
standards coritained in Part 67 of the -

‘Federal Aviation Reg'u]atmns. Since

drug dependency is a disqualifying -
medical condition under Part 67 of the
Federal Aviation Regulations, it is

-critical that the Federal Air Surgeon be

aware of any determination of probable
drug dependence. An ihdividual subject”
to the medical requirements of Part 67

- who has a history of drug dependency

must receive 4 “special issuance”
medical certificate; issued at the
discretion of the Federal Air Surgeon -
pursuant to § 67.19, before returning to -

.. work in a sensitive safety-related -
- position. The Federal Air Surgeon is .

r‘equi;x_'ed to determine if that individual
is qualified to hold a medical certificate
and is physically able to exercise the
privileges of an airman certificate. This .
determination, and the discretion to
grant a special issuance of a medical
certificate, clearly are within the
exclusive expertlse of the Federa] Alr

Surgeon. -

The FAA hae added a provision to the
final rule that requires the MRO to |

" ‘report the name-of any ¢urrent employee

required to hold a medical certificate to-

. perform a sensitive safety-related

function who fails a drug test, The MRO'
also is required to report the name of -
any individual who holds a medical.
certificate and applies for a position
with the employer in which.a mediecal
certificate is required and who fails a
preempioyment drug test. The MRO is
reéquired to report the names of these

- individuals to the Federal Air Surgecn

because a positive drug test result

- glearly i$ probative evidence of possibl
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drug dependence which is a
disqualifying condition under the
medical standards of Part 67 of the -
Federal Aviation Regulations. Therefore,
the FAA added this requirement to -
ensure that the FAA is aware of |
conditions that may affect-an :
individual's ability to physically perform
the duties of an airman.

Administrative Matters and Reporting
and Recordkeeping Requirements of
Appendix I to Part 121. The FAA
received very few comments regarding
the reporting requirements of the
proposed rules. ATA found the
requirements of Appendix I to be
acceptable. ATA recommended that the
FAA establish a date to analyze the
data collected regarding drug testing .
and rehabilitation and to review the
regulations. Suburban Airlines, as part
of its analysis of the costs of the
proposals, estimates that the
adminiatrative costs and record
retention costs of testing jts 211 -~
employees would be $8,500 per year.
Federal Express supports auditing of
annual, summary data by the FAA that
is supplied by an employer regarding the
employer's anti-drug program. Federal -
Express does not ebject to submitting an
anti-drug program-for the FAA's: .
approval but believes that the 180-day
implementation period will be :
insufficient if the final rule contains all
of the requirements proposed in the

FAA Response. The regulatory
provision that require en employer to -
submit a comprehensive anti-drug
program and summary-reports of the -

. employer’s program are critical
measures to provide oversight of the
industry’s implementation of the
comprehensive anti-drug program, The
FAA believes that these minimal
requirements are necessary to properly
monitor the'industry and to ensure
compliance with the final rule. In -
addition, evaluation of the industry's
implementation of the anti-drug program
and the results of testing and
rehabilitation programs will enable the .
FAA to review any demonstrated trends
‘of drug-use in fhe aviation indusiry and
to modify the rules if warranted by the
data, These reporting requirements are
consistent with the FAA's existing
industry recordkeeping and reporting
requirements,

The FAA has modified the proposed
recordkeeping and reporting provisions

in the final yule. First, the FAA has
clarified the requirements and
organization of material that must be
submitted in the employer's semi-annual
report and annual report. In order that
the. FAA may accurately assess

" information submitted by.an employer,

the reviged final rule provides that the-
employer must submit the total number
of tests performed; the total number of :

- tests performed for each category of.
- test; and the total number of positive

test results for each category of test
given by an employer These: -
requirements are in addition to the
proposed requirement to provide -
information on the number of positive
test results according to the function
performed by &n employee for each type
of test and according to the type of drug
indicated by a positive drug test regult,

" The FAA anticipates that requiring an

employer to report the additional .
information will not overburden an-
employer because drug testing
laboratories commonly report the bulk
of this information when reporting drug
test results, For example, as part of the
DOT procedures (49 CFR Part 40), a
DHHS-certified laboratory is required to

. provide a monthly statistical summary

of initjial and confirmation urinalysis

testing data of employees tested during -
the month to the person responsible for
"goordination of the drug program. The

summary contajns information on the
number of specimens received for initial
and confirmation testing; the number of
specimens reported for initial testing;
and the number of specimens reported
positive for each of the five'drugs or

‘drug metabolites tested during injtial

and confirmation testing [DOT

““Procedures for Transportation

Workplace Drug Testmg Programs." 49
CFR Part 40).

The FAA had proposed that an
emplayer only keep records relatmg to
the specimen collection process in the

' NPRM. However, in light of other
- revisions to the proposed rule made in

response to the comments, the employer
also Iust retain records of test results -
and records relating to any employee
rehabilitation. For example, the MRO is.
required to report the names of
individuals holding a Part 67 medical
certificate who fail & diug test and to.
forward test result and rehabilitation

information regarding all individuals =

holding a medical certificate to the °
Federal Air Surgeon, Thus, the FAA has
revised the recordkeepmg provision of

- the proposed rule to require thatan - -

employer keep adequate information

. with which an employer and the FAA

can evaluate the anti-drug program and
determine any trends that may develop
in the commercial aviation industry.
Pursuant to the final rule, an employer is
required to retain all confirmed positive .
test results anid any rehabilitation '
records for five years. The employer” -
may retain these recordslonger than

five years although extended record -
retention is not required by the final
rule. The FAA also added & provision to

" the final rule that requires an employer

to keep any negative test results for a
period of 12 months. However, ail
records retained by the employer are
subject to limited release, ag discussed
below; for any period of time that the
employer keeps these records.
Confidentiality of Test Regults. Most
small businesses, individuals, and labor
unions suppert restrictions on the
release of drug testing information.
These commenters believe that the FAA
should include a regulatory provision -
prohibiting the release of ariy drig -

* testing information about an employee.

RAA believes that only the employer
and the employee should have access to
the results of the anti-drug program.
Conversely, ERA Aviation suggests that
employers should be required to report
the name, social security numbers, and
certificate numbers of emiployees testing
positive to the FAA. TWU states that
test results should be confidential es to
all persons, except an applicant or
employee, absent written consent er
valid compulsory process. The - -
laboratory may release confirmed
positive test results.or negative test .
results only to the employer’s medical
officer. TWU suggests that the medical
officer may notify managerial or
supervisory personnel who have a
compelling need for the information to
implement employer’s policies or may
notify the medical personnel responsible
for an employee’s rehabilitation: .
_'RAA and Federal Express believe that
job applicants should be required to .
disclose pricr test results to subsequent

- employers &s a condition of

employment. ATA believes that records
of applicarts for employment who have
tested positive in a preemployment drug
test should be disclosed to third persons
in limited situations, including
authorization from the applicant,
litigation by the applicant, pursuant to a
valid subpoena, and by order of & court
or administrative agency. However,
ATA bélieves that test results, related .
personnel records, and rehabilitation

- data of incumbent employees should not '
" be released to any person absent

express consent of the employee. The
Director of the Santa Maria Public
Airport District believes that positive
test results of all employees and
applicants should be retained in a
central database and shoidd be
available to potential aviation
employers. Federal Express also

‘believes that carriers should be free .to 5

exchange an employer's drug testing
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results and that the FAA should insulate

carriers from liability forthis disclosure.

. ALPA gtates that information
. regarding an employee’s drug testing
history should be treated as confidential
information; and c]early stated in any
final rule, since it-is “extracted” from
the employee by requiring the employee
to submit to-drug testing. A rule of
confidentiality should apply to all
information obtained pursuant to the
regulation whether obtained as a result
- of testing, interview, or.examination, or
- treatment of an employee. ALPA
- believes that the only effective and
appropriate nile is a complete ban on
disclosure of confidential drug testing
information without the employee's
written consent. ALPA believes that a
complete ban on disclosure is required
for ethical reagons and to encourage
candor by employees when dealing with
medical professionals. .
Ag a'general matter, EEAC advocates
protecting the privacy of individuals
-who undergo drug tests. EEAC believes
that sharing of drug testing information.
‘among employers in a safety-sensitive -
industry has superfi¢ial appeal.
However, EEAC advocates caution in
allowing a sibsequent employer to rely
solely on information obtained asa -
tesult of a different company's d.rug
testing procedures. -
FAA Response The FAA has mciuded
a provision in the final rule that will-
" govern release of records of an
employee’s drug testing results and any

rehabilitation inforntation. The FAA has ‘

decided that the legitimate individual
privacy rights of an employee warrant
strict limitations on the availability of
an employee’s drug testing results and
rehabilitation information. The final rule
provides that the release of an
individual’s drug test results and any
information about an employee's
rehabilitation program is permitted only"

with the specific, written consent of the |

individual. Due to the specific provisions

discussed previously, this restriction

does not override the requirement to

- report test results and any rehabilitation
information to the Federal Air Surgeon’

' of an applicant or an.employee who
bolds a4 medical certificate who fails-a
drug-test. The final rule also provides-
that the FAA is entitled to examine -
these records and that this-information
must be released to the NTSB as part of

an accident mvestlgatlon orto the FAA
upon-request. .

Temporary Emp!ayees The FAA
solicited comments in-the NPRM on the
proposed definition of temporary
employees and their eligibility for
rehabilitation. RAA agrees with the

- FAA’s proposed definition that . .

" temporary employees are those

individuals wli_o are hired for a period of

less than 90 days. ATA and Federal -
Express propose a period of 120 days

.and TEMSCO Helicopters proposes a

period of 150 days or less ta determme
an employee's eligibility for
rehabilitation opportunities.

RAA and ATA agree with the FAA ]
proposal to exclude temporary
employees from rehabilitation

opportunities. RAA and ATA oppose the -

FAA’s proposal to consider employees,

who are eligible for reemployment by .

the same employer within 90 days.
following the original employment, as
regular employees. of the industry and;
therefore, eligible for rehabilitation .

- opportunities if they are rehired by the-
- airline.

Several orgamzatlons, including
TEMSCO Helicopters and ATA,
comment that the time period of 90-day
employment would adversely affect-
businesses who employ individuals on a
seasonal or contract basis for longer

_ periods of time. SSA states that small

businesses should not be required to
retain or to rehire a'part-time or

* temporary employee who volunteers for,
-or otherwise participates in,

rehabilitation.

FAA Rasponse. In the NPRM, the FAA
requested comment on the definition of
a temporary employee and whether -
employers should be required o offer
rehabilitation opportunities and job
security to temporary employees. After
consideration of the comments and due
to deletion of the requirement to offer -
rehabilitation and job security to

- employees, a definition of temporary

employees in the final rule is -
unnecessary. Therefore, an employer i is
not required by the rule to offeran

opportunity for rehabilitation or to hol'd'—-_-r

a position open for any temporary
employee. ..
‘However, the final rule makes no -

“distinction regarding testing of

temporary employees. Thus, an
employer is required by the final rule to
include temporary employees in its drug.
testing program: The burden of testing
temporary employees is ‘slight when "
‘compared to the significant risk that a
temporary employee who uses drugs ¢
poses to aviation safety. Thus, the FAA
believes that it is important to test
temporary employees for the presence of
drugs or driig metabolites that may
adversely affect performance of a
sensitive safety- or security-related

function. Many “temporary” employees,

who actually are recurring seasonal
employees or are regularly and ,
containually rehired at the.end of -
specified term, are “permanent” -

- members of the aviation industry. The

FAA flrmly believes that-these-

individuals clearly should be included in
an employer's drug-testing program in
the interest of aviation safety. In :
addition, these employees, although they
may consistently perform sensitive
safety- or security-related functions

- pursuant to short-term eontracts for

different emaployers, should be included
in EAP education programs because of
their continuous involvement in
commercial aviation activities.
Uniformity versus Flexibility. ATA,
American Airlings, Delta Airlines, IUFA,
and IFFA believe that ail ‘erployers and
employees should be subject to uniform
minimurn rules and requirements in the
area of drug testing. These entities &
strongly believe that company-specific
plans may dilute the effectiveness of the
anti-drug program or Jead to harassment

- of employees. .

EEAC supports the concept of
employer flexibility to design specific’
anti-drug programs. EEAC believes that
each employer should determine the
circumstances of employee drug testing
and the conternit of employee agsistance
programs. EEAC supports
preemployment testing, postaccldent
testing, periodic testing incidentto: =
scheduled physical examinations, and
testing based on reasonable canse.
EEAC believes employers should have
the option or requlrmg random testmg of

. employees.

EEAC readily endorses EAP services
and rehabilitation of employees but ~
believes that these benefits should not

‘be mandated by the govemment

Decisions whether an employee has
been rehabilitated and whether-an - -
employee should be permitied to retwrn
to work should be determined by the
individual employer acting with the
guidance of professiocnals involved in an

" employee's rehabilitation.

Federal Express believes that use of

'controlled gubstances at any time,

whether on or off the job, should be-
prohibited due to the critical gafety -

“concerng-in the aviation industry.

Federal Express states that such a

" prohibition “* . * *-helps engure safe . -

operation of an'craft and protects
employees and the general pubhc from

. unnecessary safety hazards.” However,

Federal Express believes that the FAA
should impose only minimum regulatory
requirements of a drug testing and -
rehabilitation program and allow -

catriers to structure individual programs -

 for their particular employees.

FAA Response. The FAA agrees thh
the Commenters who conclude that ..

" mandating minimum, uniform

requiremerits for comprehensive. ant--

drug programs in'the commercial- -

aviation industry is negessary in order
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_to maximize the effectiveness of the
program and to achieve a safe and drug-
free commercial aviation workforce. The
FAA believes that the comprehensive
anti-drug program promulgated in this .
final rule meets the agency’s statutory
mandate to promote the safety of civil
aircraft operating in air commerce and
that it responds to the public's need for
a safe aviation environment. -

In response to the commerits,
particularly in the area of anti-drug’ -
programs implemented by small
aviation entities, the FAA has addressed
the need for employer flexibility by
revising the program requirements or the
implementation dates. The FAA has not
included speclﬁc. detailed provisions
regarding the content and requirements
of an individual's treatment due to the
significant variables that affect these -
components based on each individual, -
the type.of drug used, and the level of

any drug use, drug dependence, or drug ”

addiction. Thus, in the area of an
employee's rehabilitation treatment
plan. the FAA agrees that this decision
-is best left to the discretion of thosé
individuals who are significantly and
directly involved in the employee’s
rehabﬂltatmn o
The FAA has imposed uniform, -
minimum.- requu'ements on employers -
- and employees in other areas of the

~ comprehensive program. Although

employers are required to comply with .

the minimum reqmrements. ‘employets
_may expand the minimum testing -~ =

requirements to include other employees
_ or may offer EAP sérvices and
rehabilitation opportunities to
employees. If the employer expands its
anti-drug program, any additional
components.of the employer’s anti-drug
program may not contradict or dilute the
effectiveness of the FAA's final rile, As
_ stated in the NPRM; while the FAA .-

~would not prohibit employérs from’ -

taking independent actions beyond "

those required by the rule; such actions

may not adversely affect the final rule

- and would not be autherized by the  °
FAA. Therefore, additional benefits or
more stringent procedures would not be

. considered part of the employer 8
approved program. .- .

The FAA received many comments

for revision of the final'rule to mclude _

* testing for'additional drugs-and -

- permission’ foran employer fo usé’”
-analytical procedures that are fiot
-j_the_E)I“ﬂ-lS guidelings, The

address the jssue 6f testmg “for - -
additional drugs in the DOT "Proce lires
" for Transportation Workplace Brug
Testing Prograims” (49 CFR Part 40).-
DOT mtends to follow the proposed

DHHS guidelines which allow testing for

" other drugs, in addition to the five drugs

specified in the appendix, only in the
context of testing based on reasonable
cause. Neither this final rule nor the

‘DOT procedures address the issue of an

employer’'s ability to test for drugs, other

than the drugs specified by the FAA, to -
"the extent that an employerhas =

independent legal authonty to test for
other drugs. -
Regulatoryr Consent. AOPA believes

- .that the FAA should eliminate the

regulatory section that would require a
pilot to submit to a drug test requested
by an employer, a lacal law enforcement
officer, or an FAA inspector, AOPA.
asserts that the FAA does not have the
authority or the expertise to administer
a drug test arid that refusal ta. sumblt to .

- 8 test is best left to loeal law. °

ATA agrées with the sanctions =

proposed for an ‘employeé's refusal to
.submiit to a required test. Henson .
. Airlines has an existing policy that an _

employee’s refusal to submit to a drug.or

. alcohol test will result in disciplinary

action that could include dmmxssal from
the company. -
‘FAA Response. The FAA has not -

. revised the provisions proposed in’ the
*.-, NPRM that would provide sanctions for -
" an employee's Tefusal to submit toa:
drug test required as part of the.
- comprehensive anti-drug program. The:
FAA believes that the sanctions-.

pmposed in'the NPRM are appropmhte

* and are-necessary to ensure comphance .
- with the requirements of the anti-drug*

program. In response to AOPA’s
comment, the FAA would not
“administer” a drug test under this
provision. The FAA would simply

request that the employee submittoa -

drug test, collected and analyzed

-consistent with the DOT procedures of - -

49 CFR Part 40, where testing would be"

" otherwise authorized under an anti-drug

program: This provision is necessary
- primarily in the area of postaccident -

. drug testing where-the FAA may be the
only official at the scene of an accident- -

with the authority to request that an -
individual submit to a postacmdent drug
test, :

The FAA also beheves that

- compliance with the testing =~ 7" "
requirements of the final. rule i not an’
issue that'is hest left to local law.Asd- "
preliminary matter, the FAA has clear S

' statutory“authonty {fo prox and"

- inaintain dviation safetyg Second the o

. FAAisthe. entity that'issues airman:
certificates and that is charged with:"7 7

: nsumng thai -an djrman is-gualified to™

ercise the privileges of that Federal: -

certificate. Fidally; sanctions imposed

" puFsidnt to State or local lawmay vary -

-gpinion, enforcement of exxstmg

widely amang each jurisdiction and
would subject similarly-situated
employees to dissimilar treatment
according to the content of the local law.
Therefore, the FAA believes that it is
appropriate to' provide that an
individual is disabled from performing a
sensitive safety- or security-related
function and to include sanctions for a
failure to submit to a‘drug test to )
promote aviation safety and to ensure
congistent ireatment of individuals
engaged in commercial aviation.

Existing Regulations. AOPA, several -
small aviation entities, and méany
individual commenters believe that the
FAA's existing regulations, and _
increased FAA enforcement of these
regulations, are sufficient to deal with
any drug problem in the avxatmn
mdustry :

A commenter speakmg as natmnal
litigation counsel for AOPA and on -

“behalf of thie' California Aviation

Council and theé Orange County- - - -
Aviation Association-believes-that the
types of testing proposed by the FAA
are duplicative of the. ex1stmg
opportunities for testing in the penodlc
medical exainination of commercial and
air transport pllOtB In addition, this
commenter:states that the FAA has the

‘authority, pursiant to § 609 of the
- Federal Aviatien Act, to reexaming or

reinspect any airmafat any time,

' Therefore, the commenter believes that .
~'the FAA could implement a Jawful drug . -

testing program within the existing :
infrastructure-of the FAA’S certification -

" procedures. The commenter also states

that the regulations proposed in the -
NPRM create an irreconcilable conflict
with the FAA's safety-enhancement -
enforcement system. The commenter

. believes that the proposed anti-drug
program will prove detrimental to
- aviation safety because the number of

enforcement cases brought by the FAA -
for violationis-of the proposed”

" regulations will overburden the FAA

and the administrative law judges
assigned to hear enforcement cases.

. FAA Response. The FAA disagrees
with the commenters who state that the
compréehensive anti-drug program
requirements are rédundant and that

. “increased enforcemiént of the exxstmg
- 'reguiatmns or Feexamination of
: mdwidual ‘airmen wﬂl resu!t ina drus

regulations or individual reexammahon =

will not sufficiently: deter ary drag use " -
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in coramercial aviation. In addition, the.
existing regulations do not address the-

" critical issues of procedural safeguards
in collection and testing of samples for
the presence of drugs or drug

" metabolites that are provided in the
DOT procedures of 49 CFR Part 40,

Establishing a drug festing program
within the existing “infrastructure™ of
the existing certification procedures is -
equivalent to implemnenting onlya
periodic testing requirement. Because of
an individual's ability to circumvent
periodic testing, based on a relatively

short abstinence from drug use, periedic .

testing alone is not a sufficient deterrent
to drug use in commercial aviation. The
FAA believes that it is appropnate and
. mecessary to provide minimum
requirements, applicable fo employers '
and employees, that will achieve a drug-
free commercial aviation environment.

Preemption of State and Local Laws.
ATA, Federal Express, and RAA
recommend that the FAA insert a
regulatory provision that explicitly
proscribes State or local legislation that
would interfere with the consistent and
uniform testing and rehabilitation’
opportunities for aviation employees -
mandated by this final rule.

FAA Response. The FAA agrees w:th
the commenters who are critically - .
concerned about conflicting State and
Jocal laws that would iriterfere with an
effective comprehensive anti-drug -
program, The FAA believes that
inconsistént laws or regulations
applicable to the subject matter of this
final rule will frustrate the intent of the
rule and severely hamper
implementation and administration of
an anti-drug program. Therefore, the
FAA has included a preemption
‘provision in the final rule that is
intended to enhance the efﬂclency and.

effectiveness of the requuements of the

final rule.
The FAA's 1ssuan.ce of the fmal rule
preempis any State or local law, rule
regulation, order, or standard that
covers testing of commercial aviation
employees for the presence of drugs or
drug metabolites. The new rule does not
preempt any State law that imposes
ganctions for the violation of a provisions
of a State criminal code related to
reckless conduct leading to actual loss
of life, injury or. damage to property,
whether such provisicns apply

- specifically to aviation employees or

- generally to the public. The scope of the
authority preempted by this final rute
and theauthority reserved to the Siates
is esgentially identicsd] to'the provision
in the regulations issued by the Federal
Railroad Administration of the .
Department of Transportation (49 CFR -
219.13). T

Waivers or E’xempaons ATA
believes that waivers and modifications
of an employer’s drug festing program.
should be granted if exceptional .
circumstances warrant the waiver or -
modification and if an equivalent level
of safety can be maintained under the
terms of the waiver. American Airlines
advocates that all carriers should be
subject to identical requirements and
waivers should not be granted.

FAA Response. The final rule sets
forth miniimum requirements that must

_ be included in an employer's anti-drug

program. However, the rule generally
does not set forth detailed program
administration requirements in most
areas of the program, Also, an employer

. is not prohibited from establishing an

ant:—drug program that goes beyond the
minfmum requirements promulgated by

this rule. As a result of the FAA

approval process of an employer's anti-
drug program, a certain amount of -
discretion and flexibility is retained for

an employer's administration of its anti- .

drug program.
On this basis, the FAA has
determined that any requests for

" exemption from a reqmrement of this

rule should be handled in the same
manner &s requests for exemptions of
other FAA regulations nnder Part 11 of
the Federal Aviation Regulations. The
FAA believes that a case-by-case

- determination will be necessary to
. ensure that any exemptions from the
_requirements of this final rule are in the .

public interest.
Contractors

The FAA has revised the proposed
rule as it applies to contractors whose

employees perform sensitive safety- or ..

security-related service for aviation |
entities subject to the rule. Under the
propesed rule, contractors whose -
employees perform covered. service to
aviation entities were authorized to-
submit their own plans to the FAA to
implement directly an anti-drug
program. These contractor employees
also could have been included in-the
anti-drug program of the aviation entity

for whom they were providing services,

However, for the final rule, the FAA
concluded that all persons performing
sensitive safety- ar security-related
functions should be under the plan of -
the aviation entlty for whom they
pravide the services.

The FAA believes that administration
of the anti-drug program would be '

-vastly more efficient—{for aviation

entities directly subject to the rule;

contractors, and the FAA—by reducing
- the'proliferation of different plans '

submitted by a significant number of
contracters wha provide covered service

to the same aviation entity. In addition,
the. FAA believes that limiting the -
subrnission of plans to those aviation
entities directly subject to the rule will
provide a more consistent approach te

- administration of mdustry anti-drug

programs and will minimize the
difficulties of ensuring compliance wnh

- the final rule, As noted earlier in this

preamble, the final rule provides that an
employee who is subject to the

- requirements of any employer's FAA-

approved anti-drug program may
provide sensitive safety- or security-
related services to any other employer. |
Therefore, so long as & confractor . -
employee is covered by one aviation
entity's anti-drug program, the employee
woild be able to provide services for
any employer subject to the rule. Thus, a
contactor whose employees provide
sérvices to multiple aviation entities
would not be subject to any greater
burden than those entities dn'ectly
subject ta the rule

Additional Issues . ‘

Alcokol. The NTSB, AMA, Henson
Airlines, and other individual ‘
commenters suggest that the FAA
include alcohol as a tested substance in

- ammy required testing program.

. The FAA expressly excluded the issue
of alcohol testing from this rulemaking

~ for a variety of reasons stated in the

NPRM; theregfore, these comments are
beyond the scope of thia rulemaking.
Excluding alcohol testing from this
rulemaking should not be construed to
mean that the FAA is ignoring the fact
that alcohol may be a substance of
widespread abuse in the aviation

.industry. As stated in the NPRW, the

FAA will continue to review the
effectiveness of regulations dealing w1th_

. the issue of alcohol use and abuse in

aviation and may-consider additional -
rulemaking action in the future. In -
addition, employers are not prohibited

- from initiating alcohol testing programs

for their employees if not otherwise
prohibited from testing for alcohol. .
The Department of Transport_ation
will include a provision in the DOT
precedures (49 CFR Part 4¢) that will
enable an employer to test for the .
presence of alcohol in-an employee’s -
system, Pursuant to those procedures,
the employer could include testing for
alcohol in testing protecols.only -
pursuant to FAA approval if the testing

- is authorized under the FAA regulations.

Testing for additional drugs. The '
NTSB recommends that the FAA expand
the list of prohibited drugs to include
those substances listed in Schedule III
and Schedule IV of the Controlled
Substances Act. The NTSB also
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recommends that the FAA develop a -
medical exemption process to provide
 for a pilot's legitimate medical use of
thege substances. ATA recommends
that mind-altering prescription drugs,
such as barbiturates, benzodiazepines,

methadone, and methaqua]one. elsobe

listed as prohibited drugs in any drug-

;- testing program. ERA Aviation supports

- this recommendation and suggests that

. propoxyphene, quaaludes, and codeine . -

" be added to. the list of drugs that would
- be écreened, - |
“The five drugs specifically hsted n

'Appendu I to Part 121 are the five drugs

for which DHHS has-set cutoff levels
" and testing protocols in its mandatory

- guidelines {53 FR 11970, 11973—11974

" April 11, 1988), The Department of . .

. Transportation intends to adopt. these

' cutoff levéls and testing protocols

oy verbatim in its procedures applicable- to L

the aviation mdustry {49 CFR Part 40).-
" An-employer is reqmred to-test for
‘marijuana, cocaine, opiates, ‘

B phencyclidine (PCP); amphetammes. and- o

. metabolites of those drugs because of
. the incidence and prevalence of use of
- these drugs in the general popuiation-
. and based on the experience of the
- Department of Defense and the
Department of Transportatmn in their *
~ drug testing programs. Because analysis .

of additional, less-fréquently used drugs -

_could result in substantial addmonal

; EXpEnse,. the FAA believes that -
- requiring an employer to test for these

- five drugs is appropriate at this fime, . .
"~ Any testing for other drugs; beyond the

-specified drugs listed in the appendix; is _

authorized only in the context of testing
based on reasonable cause. Only if, in

... thatcontext, the FAA authorizes testing
for additional Drug X under 49 CFR Part
40 {an approval which would be granted *

" only after consultation with the -
- Department of Health-and Human -
. Services, and only on the basis of an -
HHS-established testing protocol and
positive threshhold} may the employer
also test the sample for that drug, -
- Absent such an approval if the

. employer wants to test, in addition, for S

- Drug Y, the-employer roust ¢btain's _
~8econd sample from the employee ‘The *
obtaining of this sécond sample is not
wader the authority of the DOT :

regulation, The employer must base its'

.request for the second sample on
whatever other legal authority is - =
. available, since the employer cannot

rely on the DOT tegulatmn as the bas1s

- -for the request.
The FAA is aware that hstmg the

drug testing program may result in
individuals using alternative drugs that
are not analyzed pursuarit to the final

- . rule. As part of the age_ncy's‘rev_iew and
-anlaysis of the industry’santi-drug ~- -

programs, the- FAA encourages the -
aviation'industry to notify the FAA 1f

different drugs are being used in the .

aviation cominunity, As part of the -
FAA’s oversight of the comprehensive
anti-drug program, the FAA will seek

statistical information, to the extent any".
- information is- avaliable. from the . -

National Institate on'Drug Abuse :
(NIDA), other Federal agencies, and any

- other source to determine if additional, ..
different drugs shouldbe included in the n

comprehensive anti-drug program to
ensure aviation safety.

Testing of other individuals. Several
commenters, including the AMA, NTSB,

‘. ATA, and ALPA, suggest that the FAA -

expand the list of individuals to'be -
tested, or defined as sensitive safety—

and security-related employees, under '

" ‘the regulations. Several entities -

- recommended that the FAA require -

.| testing of all individuals certificated by

the FAA, mcludmg general aviation:

©pilots. ALPA, ATA, and Martin Aviation
- recommend that any employee who

performs a function in or arpund an
aircraft (deicing, weight and balance:

. ‘computation, fueling; taxiing or towing - -

aircraft, weathes forecasting, baggage
handlers, and cargo personnel) and

“supervisors of covered employees be

subject to testing because these’
individuals affect aviztion safety. -

. Federal Express states that it would =

include ramp-agents responsible for
weight and balance of an aircraft, -
deicers, and fuelérs in a drug testing -

" program, Federal Express supports

inclusion of aviation security screeners
in a drug testing program although it

* doés not employ these individuals. -

ALPA and American Airlines also urge

“the FAA to include corporate officers in
any testing program. The Director of the '

Santa Maria Public Airport District -
suggests that the FAA amend Part 107,
Part 108, and Part 139 to ensure that ’
‘employees of cértificated airport -
operators are included in the anti-diug
program. Tramco. Inc. suggests that Part
145 be amended so'that repair station.
employers are required to comply w1th
the anti-drug reqmrements in the'same

. manner as Part 121 certificate holders. -
‘Tramco also suggesta thet pircraft
manufacturers be required to lmplement_

" . an-anti-drug program.

After review of thése various | .
comments, the FAA has retained the B
basic regulatory list of functions

" proposed in the NPRM. However, the
*drugs that will be analyzed as part ofa

FAA has eliminated parachuate rigging
duties from the list of functions
contained in Appendix 1 to Part 121. The
activities performed by parachute

- riggers do not have'a direct and .

- significant 1mpact on the gafe operation - .
“of civil aircraft as do the othér sensitive .

. safety- and secunty-related functmns S
. listed in the appendix.

The FAA has not revnsed the rule to

reguire drug tesfing of supervisory or
managerial employees. However, the.:

* FAA notes that under the proposed rule.
. and the final rule, supervisory or L

managerial employees who perfomi

- sensitive safety- or securlty-related
-+ functions for an employer grenot - =~
-permitted to perform these functions,
- either-on a-permanent or temporary

basis, unless thoge employeés are

. subject to the requirements of the .

,--employer 's anti-drug program. Alsg, .. ..

- repair station employers and errployees S
.are subject to the requirements of an

- anti-drug program if these individuals .

provxde contract service to an employer_ ]
who is subject to the requirementsof =
this final rule. Under the terms of the -
rule, a Part 121 cemﬁcate holder, a: Part

135 certificate holder, or an entity or . ..
-individiia} covered by the rule because . .
‘they operate for compensat;on or hire

may only use’ ‘the services of persons
who are subject to the requirements of
an FAA-approved program. Therefore, -
although Part 145 was not amended,
repair station employers and employees
are included to the extent that they
provide contract service or repair.

- aircraft operated by an emp]oyer sub]ect

to the fnal rule. -
- The comprehenslve ant;-dmg s
programs, proposed by the operatmg

* administrations within the Department’

of Transportatmn. focus on drug testing

* for various commercial transportation. .

activities, The scope and direction of the
FAA's comprehenswe anti-drug. program .
is consistent with'the present '
Department-wxde policys '

" The FAA engourages the public : and

" members of the aviation industry to -

submit information to the FAA [dn:ectéd

_ to the person listed in‘the heading “FoR

FURTHER INFORMATION CONTACT”) that
may warrant inclusion of different drugs:-

.in a drug testifig program or.additional
L categories of employees.to be. tested. If
"itis necessary to preserve . ‘
. confidentiality of any mformatmn e
" submitted to the FAA, the FAA -

encourages aviation industry
representatwes or trade assomatmns to .
transmit the information to the FAA.

. The FAA will monitor the date gathered

pursuant to this program, and will

continue to review other information

regarding drig use in private and -
commercial aviation, to determine if -
further rulemaking action in this area is
required or necessary. The FAA may

‘revise other sections of the Federal
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Aviatlon Regula*mns. to broaden the
applicability and scope of the-
comprehensive anti-drug program, if
further study warrants this action. The

final rule' does not prohibit an employer N

from testing any other employee or

group of employees, if the employer is

rot otherwise prohibited, that the

employer determines should be tested .

for drugs to provide safety or efficiency
_ in the workplace.

Conflict with faz'ezgn laws or pa]:mes.
We have determined not to make the
rule applicable in any situation where
complianze would violate the domestic
laws or policies of another country, In

' addition, because of the potential -
confusion that may exist involving

~application of this rule in situations
where compliance could violate foreign
laws or policies, we have determined
not {o make the rule applicable, umntil .

January 1, 1990, in any situation where a

foreign government contends that
conipliance with our rule raises
questions of compatibility with its _
domestic laws or policies. During the -
next year, the Department of
Transportation and other U.S..-
government officials will be working -
closely with representatives of foreign
. ;governments-with the goal of reaching a
permanent resolution to any conflict
"between our rule and foreign laws and” -
- .policies. The U.S. and Canadian -~
Governments have already estabhshed
a bitateral working group in an attempt
‘to-achieve this objective: We believe
“that considerable progress has already-
been made, and further meetings will be
held in the near future. While we believe
that this can be a model for addressmg.

the concerns of other countries, it is not .

intended to be the exclusive means. The
Administrator may delay the effective
date further under this section, if such -
delay is necessary to permit
. comsultation with any foreign
governments o be- successfully
-completed.
It is the agency’s mtent]on to issue a
- notice no later than December 1, 1989, -
that would make any necessary ‘
amendments to the rule as a result of
- discussions with forezgn governments,
Shortly after their issuance, any such
notices will be published in the Federal
- Register. While we recognize that any .

decision not to apply our rule to foreign =~
citizens has the potential to create some . -

- anomalous conditions in competitive -
situations, it is the intention of the U.S.
Government to make every effort to-
regolve potential conflicts with foreign
governments in a manner that .
-accomrmodates their concerns while
- -ensuring the necessary level of safety by
those we reg*:.late :

Stqtutazy qutbom;y. One commenter

. questions the authority of the FAAto

promulgate regulations that proscribe
recréational drug use by any airman
during his or her free time that does not
impair the airman’s performance on the
job. As stated by the commenter, the
FAA's mandate is to ensure the safety of
civil aviation and not to enforce criminal
drug enforcement laws.

The FAA clearly has the statutory
authority to mandaté continuing
eligibility requirements and minimum

- physical and medical standards to

promote and develop safety in air
commerce anid civil aeronautics. For

example, the FAA has clear authority to
: proh.lblt off-duty consumption of alcohol

prior to-aircraft.operation to ensure that
a crewmember is not impaired by
alcohol while acting or attempting to act
as a crewmermnber of a civil aircraft,
Similarly, in the FAA's opinion, this
broad authérity includes the anthority
and ability to prohibit the presence of
any drug or drug metabolite in an
individual’s system that may adversely
affect aviation safety.

- As noted in the NPRM, it often is

difficult to detect the subtle and varying -

degrees of drug unpalrment to motor
skills -and judgment that are critical to
aircrafi operation or performance of
sensitive safety- and security-related
duties. Certain drugs or drug metabolites

.Temain in en individual's system long
after use and may impair an individual’s .

subsequent performance. Indeed, the
Vice President of a national firm

providing consultation services on drug

abuse prevention to American A;rlmes,
with significant experience in

-identification and treatment of drug :
"~ users, states that marijiuara use dlsmpts -

recall- and short-term memory &nd that

~ there is serions impairment of skills

appropriate to industrial operations for
10 to 12 hours after smoking a single

- marijuana cigarette. The FAA believes
. that it is clearly in. the public’interest '

and within the FAA’s statutory authority

‘to ensure that any “hangover effect”
. agsociated with recreational use of

illegal drugs does not interfere with an .
individual's performance and, thus;

" jeopardize air safety.

Summary-of Significant Cﬁanges From
the Pz-oposed Rule .

The FAA amended several sectmns of
the proposed rule inresponse to
comments received from the public on.
the issues and in response to questions
raised izt the NPRM. Any changes that
significantly altered the requirements of

‘the anti-drug program are discussed

previously and are summanzed in- thls

sectmn. .

The deﬂmuon of an “employee in
Appendix I to Part 121 was amended to
make it clear that employees of an entity
that holds both a Part 121 certificate and
a Part 135 certificate are to be
considered employees of the Part 121
certificate holder. This will ensure that
all employees of a single entity,
regardless of the type of operating
certificate held by the employer, ate
subject to the same requirements and
time schedules for the purposes of an -
anti-drug program.

The definition of “employer” alse waa
amended. This section was amended to
make it clear that an employee of one
company that has implemented an anti- .
drug program may perform sensitive
safety- or security-related functions for
another employer. For example, a
mechanic employed by American
Airlines, who is covered by American's
anti-drug program, is permitted to
perform maintenance duties or repair

_ work on an aircraft owned by United

Airlines,

The Department of Transportation has
determined that certain modifications of
the DHHS guidelines, proposed in the
NPRM, are appropriate for this _
rulemaking, The FAA has.referenced a
DOT interim final rule (49 CFR Part 40},
entitled "Procedures for Transportation
Workplace Drug Testing Programs,” in
this final rule. 7

" The FAA did not revise significantly
the section of the appendix regarding

_the substances for which testing must be
.. conducted, However, the appendix

provides that testing for drugs listed in
Schedule I and Schedtle H of the "
Controlled Substances Actis permitted -

. only during testing based on reasonable

cause. In addition, the testing must be
condrcted in accordance with the DOT.

" “Procedures for Transportation _
‘. Workplace Drug Testing Programs” and.

pursuant to the employer’s approved
ant1—drug program. ,
The FAA clarified the preemployment
testing provision to make it clear that an
employer may use a person to perferm a
sensitive safety- or security-related
function who passed a prevlous
preemployment drug test for an -
employer and has continuously been -
subject to testing under an approved
anti-drug program even if the individual
is not currently employed by that

- employer. The rule prohibits an

employer from “hiring” any person after .

" failing a preemployment drug test. The

rule does not reqitire an employer to test

every. applicant but only to test an

applicant before he or she is actually e
hired by the employer.

The periodic testing provision was
revised to make it clear thatan
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. employee-is.only requxred to: prowde
one specimen for testing during the :
employee’s first periodic medical
examination in the first calendar year of
implementation of the final rule. Also, -
‘this section was revised to enable-an
employer to. discontinue: periodic: drug
testing of employees as part.ofa’ ‘
medical examination after the first full
calendar year of implementation of the
employer's anti-drug program. After- the
first year of implementation, the =
employer's random testing program

- should be fully implemented and. -

" periodic testing as partof a medroel

.examination may be. eliminated.. :

‘The FAA revised the random testmg
provision of the final rule in response to
the comments.and with reference to the
plans of the random testing program:
started by the Depariment of.

Transportation. The final rule provrdes

for phased implementation of _
unannounced testing based on random
selection beginning with an annualized -
rate equal to 25 percent of covered -

. enmiployees-during the first 12 months of - -

. program: implementation, Thereafter. the
employer must achieve and mamtam an
annualized testing rate equal'to 50

FAA also added a provision that would

enable an employer to randomly select ,
. employeés for unannounced testing -
.. based on a method, other than'the ~ "

- methods originally proposedin the =’
NPRM, that has been approved by the
FAA.

The FAA has amended the

postaccident testing provrsxon The
revised section requires an employer to

. ensure that postaccident testing is S

- accident mvestlgahon or to the FAA

later than 32 hours after an accident. ...
As discussed previously, the FAA has

conducted as soon: as possible but not- .

. expanded the bases upon which an - .
employer may substantiate the -

‘determination to test an employee based
.on reasonable cause. In order to-address

concerns expressed in the comments,”
the FAA has included a provision in this
section that allows a small aviation -
employer to test an employee based on-
a determination of reasonable cause--

. made by only one supervisor trained i in -

detection of drug use symptoms: As -

| . proposed in the NPRM, an-employer: : .

may test an employee performing a -
sensitive safety- or security-related -

function for any Schedule I or Schedule

Il drug, if the employerconducts the
testing based on reagonable cause in a

. manner consistent with the employer's .

approved anti-drug program and the
DOT procedures (49 CFR Part 40). -

In response to comments specifically
salicited in the NPRM, the FAA has

included a provision for unannounced - -

testing after an employee’s return to

. individual who holds a'medical :
percent of the covered. employees The -

. .information may be releagéd byan ~ .
employer only with the written consent. -
of the employee. However, the FAA may °

,. duty: Emp!oyees who faxled a drug test: | '
... or whorefused to submit to-a drug test L

and who have not received.a _
recommendation to return to-duty ﬁ'omi
an MRO must be tested in accordance
with the return-to-duty provrslon of the .
final rule: This: section requires an -

" employer to implement ateasonable
program of unannounced testing, for not -
* longer.than 60 months,-after an

individual has been hired oran -
employee has returned to-duty to

... perform a sensitive safety— or eecunly-
"~ related fanction, .

‘The FAA has’ expanded the role of the_
medical. review.officer [MRO} For '
example, the MRO will review
rehabilitation programs to'determine if
an employee may return to-duty or an
individual may be hired to performa .

. sensitive safety--or security-related
function for-an employer The MR also
ig the final arbiter in the'case of dJsputea

“regarding a schedule forunannounced. -

testing after an employee's return to

. duty. The FAA has added several
“provisions-to this section'to describe the

duties of an MRO and the involvement -
of the Federal Air Surgeon where an

certificate tests positive for the presence

of a drug or drug metabolite.

The FAA has added a provision that "

rehabilitation information. This . .

examine test result and rehabilitation -

- records and the information may be -

reieased to the NTSB ag part of an

upon request. .

For various reasons rhsoussed
previously and in response to many
comments, the FAA determined that

_opportunities for rehabilitation and ]ol:;

security for employees will not be
mandated by this final rule.
Rehabilitation opportunities end )ob

security'issues may be considered by an

employer-and should be determined by
employers and: employees in the speclfic
employment context. .

The FAA has tailored the schedule

proposed in the NPRM for subrmttm,g an ‘.

anti-drug program to the FAA and-

" implementation of an anti-drug program

in response to commerts received in
response to the NPRM, These changes-
have been fully discissed previously. In

- esgence; the large aviation compames
. are required to comply with the

schedules proposed in the NPRM.
Smaller aviation companies have
additional time to develop and
implement an interim anti-drug program
and slightly broader timeframes to

~Program

develop and submit @ random testing .

- program, The:smallest aviation entities '

covered by the rule‘initially have

" additional time to develop and -

implement testmg programs for therr
employees.

~The FAA:-also’ has mcluded a seohon
in- Appendrx I to Part 121 to provide for
the preemptive effect of these = : .
regulations régarding any State or local

‘law covering the subject matter of drug -

teating of comimercial aviation

", employees. Howaver, issuance of the

final rule does not préempt State -

. criminal laws that impose sanctlons for
'reokless conduct leading to death

L  injury, or. property damage, - -

Commients on t]ze Cost of t]ze Antz-Dmg:

: Most small: entttres ob]eot fo the antr— .

drug program based-on the financial and _
administrative burden that these éntities
believe would result from . .
implementation of ihe rule.as proposed. ,

. Executive Air Fleet {EAF) is a Part 135

certificate holder with'200 employees
who would be covered by the proposed Ny

" . rulés. Becanige drug festingis . .
-mdespread in other mdustmes, EAF

states that the aviation industry.should

- “move ghead” with the proposed Tules.

.- protects the confidentiality of employee  However, EAF states that the potential -

" drug testing results and-any -

costy of an anti-drog program-could be -
burdensome-even to an operation the -

. ‘size of EAF. EAF estimates that drug :
" testing as proposed in the NPRM. would
" cost $25,000 annually to test its 200

covered employees. EAP services would
cost up to $26 per employee EAF. .
believes that EAP services would have
to be available to the tota! employee
population; not only sensitive safety- or
security-related employees, because it is
a benefit offered to employees. Thus,
EAF estimates that EAP services for a
business employing 400 individuals |
would cost $10,400 annually. . ..
Metro Air is a Part 135 certificate.
holder using two smgle-engme aircraft,
two light twin-engire aircraft; and three -
helicopters. Metro Air also is a flight = =

*. school operator using 1% aircraft. Metro

Air employs six:full-time pilots and four .

" 'to-five part:tithe pilots. Metro Air states

that the proposed rule'is not financially
feasible for small commercial. operators:

- because the company is not in a pogition

to retain or offer rehabilitation to an- - -
employee who tests positive for drugs
and the cost of hiring an MRO to
interpret test results would be -

- prohibitive. Metro Air believes that the

FAA should conduct all drug testing of
employees and administer any . -
rehabilitation offered to an employee.
Ryder Systems, Inc. employs over
40,000 individuals wha perform a variety



47052

Federal Register / Vol. 53; No. 224 / Monday, November 21, 1988 / Rules and Regulations

of jobs in, the transportatmn mdustry. _
. Ryder Systems implemented an EAP.in
1984, Ryder Systems estimates that 40

percent of the employees enrolled in the -
EAP due to controlled substance abuse .

problems require 28- to 30-day inpatient
treatment that costa between $10,000to
$20,000. The. average cost for controlied
substance rehabilitation per employee is
$3,000. On this basis, Ryder Systems
believes that the FAA should only '

* - require thatan empluyer establish an

. EAP and offer EAP services to an
employee but should not specify the
details of an EAP or rehabilitation..
program. However, Ryder Systems -
Lelieves that the FAA should preserve -
the employer’s discretion to determine
EAP eligibility standards for employees.
treatment of repeat offenders, and the .
conditions for allowing an employee to
return to work.

. American Au-]mes estimates that
rehabilitation and treatment of an
employee costs $8,000. For this reason
and to ensure that the quality of
treatment will ledd to a reasonable
prognosis for recavery, American-
Airlines believes that employers and
contractors should be fmancmlly :
responsible for rehabilitation.

- Conversely, RAA and several small -

. aviation entities, including Martin
_ Aviation, Inc., believe that the FAA

-should not force girlines to incur the .
cost of employee rehabilitation due.to
the economic impact of the requirement
on the réegional airline industry. -

_RAA states that the average cost of a
single random fest would be $55 and
that retesting for verification of positive
results-could cost up to $80 per test. On
this basis, RAA estimates that the cost
- “ofrandom testing at arate of 125 -
percent annually for regional airline
pilots only will approach $500,000 ,
annually. Due-to the high cost of festing
at a rate of 125 percent and the fact that
the proposed rules would require testing
of other aviation safety-related - -
personnelin addition to pilots, RAA
suggests that a random sampling rate of
50 percent would be appropriate.

-Suburban-Airlines employs:211
employees who would be covered by the

prapesed program. Suburbén estimates .

that the FAA's program would cost over -
$28,000 annually at present employment

levels. Based on Suburban's experience,
5.percent of intial tests indicate positive
results for the presence of drugs and
_must be-confirmed to verify the initial
test results, Tramco, Inc., a certificated’
repair station, estimates that compliance
with the anti-drug program will:cost
$24,000 annuaily plus counselmg and
lost time costs. . - .
ALPA believes.that the FAA
“incarrectly estimated the cost of the

-, of a drug problem in aviation. CARE

proposed anti-drug proérém-an& cee

.. therefore, the drug testing program is not -
justified by any reasonable cost-benefit

analysis. ALPA states that the
laboratory cost per iest; assuming a -

random testing rate-of 125 percent and a

negotiated cost similer to the cost
contained in the economic analysis, is'
merely a fraction of the total costs"

- gssociated with a drug testing program.

ALPA mainfains that-a drug testing- .
program could cost at least $280 million
per year. ALPA’s estimate ‘of cost is -
based on substantial administrative and
personnel expenses, transportation of

employees to a collection site, employee

compensation during collection of a
specimen, and compensation of
employees who replace employees-being
tested during revenue flights,

A commenter speaking as national
litigation counsel for AQPA and on .
behalf of the California Aviation

. Council and the Orange County -
Aviation Association believes that the

FAA understated the costs and

-gvergeneralized the benefits of the

proposed rule contained in the economic
summaty of the NPRM. This commenter

- also believes that the FAA failed to

consider more effective, practical, and

* less intrusive programs to deal with any |

drig problem that might existin the
aviation industry. The commenter states
that the economic analysis fails to.
consider the potentially destructive
economic effect of the proposed rules-on

- small, commercial operatars, Therefore,
"the commenter states that the FAA may

not issue a final rule because the FAA
has failed to meet the criteria of
Executive Order 12291. )

-California Aeromedical Rescue and
Evacuation, Inc. (CARE] does not
believe that the proposed rules are "
reasonable due to the lack of evidence. -

comments that the. cost of maintaining a
drug teating program, whether or not
that program includes random testing, is
significant. CARE employs 10 pilots, 4 -
mechanics, and approximately 43 fhght'
nurses and flight medics. CARE
estimates that the cost per test is $45

_and, therefore, the fiscal.impact on its
‘'operations will be between $8,000 to
- $12,000 per year. CARE believes that its.

scarce financial resources should be
used far training, equipment, and
maintenance. CARE states that
preemployment and probable cause
testing -are wise and prudent measures. -
CARE predicts that including other
types of testing will cause some of its

" employees to leave the company due to

issues related to the constitutionality of
unannounced testing without
particularized suspicion of drug use,
CARE stateg that the costs of litigation

* and training for new employees should

be directed to other more aseful

- avenues.

The commenters stress that wh1Ie the
costs developed by the FAA may be
appropriate for larger companies, who
are able to take advantage of

- *economies of scale,” small aviation
" companies would i incur significantly

higher costs. ;
Two commenters who submitted a
joint comment on the economic analysis

-contained in the NPRM dispute the

benefits of the proposals in the NPRM,
particularly with the FAA's estimate of
the possible detection rate. These
commenters present statistical analyses,
using the data in the NPRM on general
aviation pilots, to demonstrate, in their
opinfon, & considerably reduced

" detection rate and, therefore,
. considerably reduced benefits. -

" FAA Response The FAA agrees that
costs of screening and confirmation
tests may reflect the bulk purchasing
power of laboratary service for a large
number of specimens and, therefore,

" may be apphcable only to large aviation

compeanies. However, the FAA lacks
clear and definitive data regarding the

-extent t6 which “economies of scale”
- will affect or reduce costs. Although

some commenters believe that the FAA
failed to consider costs associated with
administration of the anti-drug program,
the initial Regulatory Evaluation and the
FAA's total costs stated in the NPRM

- included these administrative casts.

The figures in the NPRM were based
on average industry costs available to

" the FAA at the time of the NPRM. The
'FAA believes that the costs contained in

the NPRM may closely equate to-actual
costs because the vast majority. of -
personnel subject to the testing

- . requirements of the proposed rule, by a
_ratio of 10.employees of large companies

to one employee of amall companies, are’

- employees of large companies.

Moreover, the FAA notes that small Part
135 certificate holders and other small
aviation companies often are associated

- with larger companies. The FAA
_believes that small aviation operators

could participate with large companies,
much as thege small companies contract
for maintenance, reservations services,
gate agents of larger companies, to
conduct the required tests pursuant to
the rules and, thus, take advantage of

" ihe economies of scale.

Nevertheless, the FAA mcreased the
estimate of drug testing costs in an effort
to respond to the concerns expressed by
the commenters and to reflect the
potential testing costs incurred by small
aviation operators: For thé purposes of
the Regulatory Impact Analysis of the
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- final rule, the cost estimate of screening
tests was increased to $25.00 per test;
the cost estimate of confirmation tesis

- was increased to $35.00 per test;.and the
administrative costs were increased to
$35.00 per test. .

‘The FAA recognizes that broad
rehabilitation programs would be very
costly and could be cost-prohibitive for
small aviation companies. For a variety
of reasons discussed pre\nous]y. the
final rule does not require an employer
to offer an opportunity for réhabilitation
to employees and the FAA has not
mandated a minimum amount of time

‘that an employer must hold a position
open while an employee is prohibited
from performing sensitive safety- or
security-related functions. -

In estimating the benefits that are

_expected to accrue as a result ofa -

. comprehensive anti-drug program, the .
FAA noted its lack of specific, available
data in the NPFRM. The FAA disagrees .
with the commenters who dispute the .
analysis of benefits provided by the
FAA in the NPRM and notes that a

_ comparison of the benefits determined
by these commenters with the estimated
costs of the rule would still result in a
cost beneficial rule. No evidence is
available to demonstrate that sole
reliance on the data regarding deceaséd
general aviation pilots is representatwe
of the population of employees who are
subject to testing under the prowsmns of
the final rule,

Infrequent and sporadic data is
available in thé commercial aviation'
sector. The FAA can not rely solely on
information deduced from the two
commercial aviation accidents
discussed previously. The information
does not reveal any significant patterns
that would assist the FAA's estimates of
cosis and benefits of the proposals and,
in any event, this information is not -
generally representative of personnel

_who are not pilots but who are subject
to the requirements of the rule. For these
reasons, the FAA believes that it is
appropriate to use the national NIDA
study information to estimate the
potential costs of the rule because it
more accurately reflects the-broad
population of employees who would be-
tested pursuant to a comprehenswe drug
testing program.

Economic Summary _ .

In accordance with the requirements
of Executive Order 12291, the FAA
reviewed the cost impact and benefits of
this final rule. Cost factors were -
cbtained from information in the public
docket including comments received
during the FAA’s public hearings.
Additional data were furnished by air
carrier trade associations, public

_ institutions, and major chemical and

drug testing laboratories. This

. rulemakmg does not meet the criteria of

a “major” rule wrder Executive Order
12291 because itis not likely to have an
annual effect on the econcmy of $100
million or more. A summary of the .

- FAA’s estimates of the costs-and- -

benefits is provided below. However,
because the rulemaking is a costly. -

undertaking, the FAA considers the final .

rule to be a “major” rule under
Executive Order-12291. For this reason,
the FAA prepered, and placed in the
docket, a Regulatory Impact Analysis of
the final rule. In addition, because the
rule involves issues of substantial
interest to the public, the FAA
determined that the rulemaking is
significant under the Regulatory Policies
and Procedures of the Department of

. Transportation (44 FR 11034 February 2,

1979).
. LCosts. The FAA estimated that the

-requirements of the final rule, over the
"10-year period from 1990 to 1999, will

cost approximately $240.3 million in
1987 dollars {an average of $24.0 million
per year) or approximately $135.2 -
million discounted gver that 10-year
period. The discounted cost includes
(rounded to the nearest million) $97.1

‘million for random testing; $8.2 million

for periodic testing, postaccident testing,
testing based on reasonable cause, and

' return-to-duty testing; $8.6 million for

preemployment testing; $16.6 million for
blind samples submitted to laboratories;
$10.3 million for EAP education and |
training cost; and $2.4 million for costs
associated with preparation and -
submission of an employer's anti-drug
program.

Costs of postaccxdent testing, testmg
based on Teasonable cause, and return-
to-duty testing are included as part'of.
periedic testing costs, The FAA used
one-half of onie percent of the estimated
population tested anpually as the _
number that will be tested under one of
these three circumstances. The analysis
of these costs is-set forth in the full -
Reg‘u.latory Impact Analysis (Exhibit A}
included in the public docket.- :

The final rule will affect 149 entities
that hold Part 121 certificates, 3,614
entities that hold Part 135 certificates

~ providing scheduled and on-demand

service, and contractors who provide
services to those certificate holders, The

. rule also will affect an undetermined
number of entities engaged in operations

listed in § 135:1(b) for compensation or
hire. The' FAA has been unable to-
determine the exact number of these
organizations due to the highly :
diversified and multipurpose nature of
their operations. For:purposes of
analyzing the cost impact of the final

rule on these entities, the FAA
estimated that approximately 1,500
entities, the same number as repair.

. stations, are-engaged in operations
"-listed in§ 135.1{b) for compensation or

bire. Based on these estimates, the FAA

- estimated that 538,000 persons will be .

subject to drug testing in 1991 pursuant
to the reguirements of the final rule.

The FAA estiniated that the cost of an
initial screening test for the presence of
drugs or drug metabolites will be $25 per
test. The- FAA expects that 12.5 percent

- of initial screening tests will require -

confirmation testing in accordance with
the guidelinés and standards contained
in Appendix I to Part 121, Of the total
initial screening tests, 7.5 percent are
expected to be confirmed as true 7
positives; 5.0 percent are expected to
result in false positive test results after
confirmation. The remainder are not .
expected to beé confirmed as positive

. either because the specimen failed to -

meet the mimimum threshold to be -
scientifically considered as positive, or

- because the specimen did not show the .

presence of drugs or drig metabolites.
Confirmation fests are estimated to cost
$35 per test. The FAA notes thatan
employer can realize substantial savings
by contracting with a drug testing
laboratory for a fixed price that includes
the cost of initial screening tests and . -
confirmation tests rather than paying for
these tests separately. For.example, the -
Coast Guard currently pays a single, ..
fixed price of $21 for screening tests and
any resulting confirmation tests.under.a
single contract with a drug testing
laboratory.

The FAA estimated 1hat a screening
test will require 15 minuies of a person's .
tinte to provide information for chain-of-
custody forms and to provide a urine -
sample for drug testing. Thus, the FAA
included a factor equal to 25 percent of
an average, Tully allocated, hourly wage
for each occupational group covered by
the fina! rule. The FAA also assumed
that affected persons will provide urine.
samples for testing while on duty. The
FAA included $35 per test as an
administrative cost to cover, among
other things, collection of specimens,
reporting and recordkeeping, and chain-
of-custody procedure costs. The FAA
recognizes that these costs can vary.
significantly depending on a number of
variables, For example, specimens may
be collected in 2 medical setting (i.e., in

.a YHospital or a clinic, in the presence of

medical doctors; nurses, medical - -
technicians),-Collection of specimens.in
a medical setting is not required by this.
rule. Less expensive settings and -
nonmedical personne! trained for -

"specimen collection may be used by the
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aviation mdustry. Collection sites may
be either centrally located or dispersed
throughout remote geographical
locations. DOT’s drug testing program -
and the FAA's periodic drug testing
program illustrate the cost variations
associated with specimen collection.

. DOT uses a contractar to collect
specimeng at various, dispersed
locations throughout the country. DOT
pays an-average of $123 for each

specimen collected. Specimens collected

as part of the FAA periodic testing
. program are collected by aviation
medical examiners. Collection costs for

periodic tests range from $10 to $45 per - -

specimen. The FAA considered these

costs when estimating the

administrative costs of the final rule.

After consideration of the cost

variations, the estimated administrative

costs are representative of the costs
expected in the aviation industry. The

FAA increased the administrative costs

contained in the NPRM on the basis of

information submitted by commenters.

The FAA believes that the aviation

industry will find the most economical

method of sample collection and will do

" 80 at costs that most closely mirror the
costs charged to the FAA by aviation
medical examiners for collection of
spécimens for-periodic testing,

" In-the case of most postaccident
testing, testing based on reagonable
cause, and testing after return to duty .
triggered by refusal to submit to a test or
failure of a previous drug test, the FAA -
assumed that collection costs for these
tests are the same as the collection costs
for random tests. However, the FAA
assumed that the cost associated with
collection of a small percentage of
postaccident specimens would be $100
per test. The FAA used this higher ﬁgure
to address the probability that
postaccident specimens may be )
collected at a remote accident site or a
location other than a site that the
employer routinely collects specimens, -
Conversely, specimens collected for -

- testing based on reasonable cause or
testing after return to duty could be
collected in a.central location or at the .

" same location where other specxmens

are collected pursuant to the

requirements. of the final rule.

Bernefits. The FAA believes that three 7

major benefits will result from the
promuigation of the final rule. First,.
benefits will accrue from the prevention
of potential injuries or fatalities and
property losses due to accidents .
attributed to neglect or error on the part
of employees performing sensitive
safety- or security-related functions
whose motor skills or judgment may be
impaired by drugs. Second, benefits will

- use, the FAA does not consider the
existing safety record to be an exclusive -

acqrue based on the potenhal reductton '

in employee-absences from work, lost
productivity, reduced medical and
insurance costs due to on-the-job
‘accidents, and improved general safety
in the workplace. Third, broad benefits
in the development of air commerce will
accrue from projected diminished drug
use by commercial aviation employees,
thereby increasing public confidence in
the corumercial aviation transporatmn

. industry.

‘A review of the commem_:al aviation’
safety record shows that drug use may
have been a cause or factor in only two
recent aviation accidents. One accident
was in 1983 and involved an all-cargo
operation. The second accident was in
1988 and involved a passenger
operation. Both accidents have been
described previously in this ru.lemakmg

* document. Drug use has not been

established as-a definitive causal factor
of either accident: In the absence of

' readily-available statistical data

depicting the extent of drug nse by
employees in commercial aviation and -
in light of the pernicious-effects of drug

and valid indicator of the threat to
aviation safety posed by aviation
employee drug use. However,
allegations of drug use by the pilot and

. copilot of Continental Air Express Flight -

2286 that crashed on January 18, 1988,
killing 9 people, reveal the significant
and real potential for fatal aircraft
accidents that may be related to the use

- of drugs in commercial aviation. In light

of data regarding drug use by mechanics
and repairmeén submitted in reponse to

- the ANPRM, the FAA also is concerned-
. about the potential for aviation

accidents attributable to drug use by -
commercial aviation maintenance

_personnel.

The FAA estimates that $84.3 million

. in discounted benefits would result from

promulgation of the final rule if one
accident attributed to drug-impaired
performance by an individual who
performs a sensitive safety- or security-
related function-in commercial aviation,
involving a narrow-body, three-engine,
commercial aircraft carrying 133
passengers and 5 crewmembers, is
prevented during the 10-year period
from 1990 to 1999 [Exhlblt E). A.lthough
not claimed as a berefit in thig
Regulatory Impact Analysis, the benefits
associated with the prevention of a
single accident, during the 10-year
period from 1990 to 1999, would be - -
considerably more if the accident
involved a 4-engine, wide-body aircraft

- carrying 289 passengers and 19

. crewmembers In thxs event, discounted
benefits would total $219.9 million.

The FAA also attempted to estimate
benefits of the final rule, other than
those benefits that may result from the

prevention of aircraft accidents,

associated with diminished drug use by
commercial aviation personnel or any

. drug-deterrent effect that would result

from promulgation of the final rule.
These estimated benefits consist of

“improved employee productivity as a

result of drug use deterrence. A report
released in 1987 by the National _
Institute on Drug Abuse (NIDA), entitled
“Strategic Planning for Workplace Drug
Abuse Programs,” reveals that drug and
alechol abugers are involved in an
additional 3.6 more accidents than
nonabusers; file 1.5 additional workers’
compensation claims than nonabusers;

-..-file' 2.5 times more often for sick leave of

8 or more consecutive days than
nonabusers; and incur 3 times the
amountt of normal medlcal ‘costs than
nonabusers.

In the absence of pertinent data, the
FAA assumed that the rate of drug use
by the 538,000 covered aviation ‘

. personnel is approximately the same as

the rate of drug use in the general

" ‘population (e.g., 10 percent). The FAA

also assumed that the productivity of
employees who use drugs is 95 percent
of the productivity of employees who do
not use drugs, :

In order to be conservativein
estimating the costs of the final rule, the
FAA assumed that 7.5 percent of the
covered aviation personnel would
produce test results that are confirmed
positive for prohibited drug use.
However, this estimate is premised on
testing that produces optimum detection
rateg and the fact that drug users may
continue to use drugs despite
implementation of a comprehengive drug
testing program that includes
unannounced testing based on random
gelection. Realistically, the FAA expects
that testing pursuant to the final rule
will not achieve optimum detection rates
and that some drug users will cease to
use drugs rather than face the
consequences of being detected by
testing under the final rule.

The FAA hypothesized that 1.0
percent of the affected aviation

. population will stop using drugs

voluntarily in the face of a
comprehensive drug testing program.
These individuals are expected to
continue to perform sensitive safety- or .
security-related functions without the
presence of drugs or drug metabolites in
their systems. As noted above, the FAA
assumed that drug users are 95 percent
effective at their jobs compared to
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employees who do not use drugs. Thus,
the aviation industry would realize a 5.
percent on-the-job productivity increase
for each individual who ceases to use
drugs. Therefore, the FAA estimated
that employee productivity gains of
$97.3 million, or $54.3 million discounted
over the 10-year period from 1890 to

1999, will accrue to the aviation industry

based on the reduction of illegal drug
- use and increased employee
. productivity (see Exhibit G).
Benefit/Cost Comparison. The total
cost of compliance with the. .
requirements of the final rule is -
estimated to be $240.3 million in 1887
dollars and $135.2 million; at a présent
“worth discount rate of 10 percent, over
the projected 10-year period form 1990
to 1999, The FAA has been unable to -
guantitatively estimate the accident
' prevention effectiveness of the final
rule, Nevertheless, the FAA believes
that drug use, urless stemmed, will
continue to pose a threat tp aviation
safety, The FAA estimates that
preventmg one accident jnvolving an
average size, commercial, passenger
aircraft during the 10-year period from. .
1990 to 1956 would result in discounted
benefits of $84.3 miilion. kaemse. ‘-‘.
discounted benefits ensuing from, -
increased employee productivity are-
estirpated to be $54.3 million: Thus, .total’
discounted benefits expected to-result’
from promulgation of the final rule
amount to $138.6 million. The benefit to.
cost ratio of the final rule is 1.03.

Regulatory Flex:bility Determmahon

_ The Regulatory Flex1b1hty Actof1980
_ requires a Federal agency to review any

final rude to assess its impact on small -
businesses. In consideration of the cost
information discussed previously and

- included in the fall Regulatory Impact .
Analysis, the FAA certifies that the final
rule may have a significant negative

- econemic impact on a substantial =~
number of small entities. In an effort to -
relieve the burden on small entities, the
FAA modified the requirements of the
final rule and provided alternative
schedules and implementation periods:
directed solely at'small aviation entities
to provide some measure of relief from
the costs associated with the rule. The
FAA anticipates that these

" modifications will reduce burdens
associated with the requirements of the
final rule on small entities without
adversely affecting aviation safety

_Intema_tlonal Trade Impact Statement

The firtal rule will affect only
domestic operators and, therefore, witl

have no impact on trade opportunities ~

" for U.S. firms doing business overseas or
" on foreign firms doing business in the

United States. It should be noted that,
unless compliance with this final rule
would viclate the domestic laws of
policies of a foreign country or a foreign

government contends that application of -

the rule raises.questions.of compatibility
with foreign laws or pohmes. individuals
employed &t foreign repair stations
under contract to U.S. certificate holders
would not be able to performr .
maintenance or preventive maintenance

. work on U.S.registered aircraft unless

they participate in an anti-drug program.
Thus, foreign repair stations may be
affected economically, Likewise, this
program also will result in an expense to
U.S. certificate holders operating

. overseas because these entities will be
required to establish anti-drug programs, -

which will not be required of their:
foreign competitors. The FAA is unable

- to estimate the possible competitive
- effect of these costs.

Paperwork Reduction Act Appmval
In order to ensure comphance and

- effectiveriess of the final rule, the FAA

included necessary reporting and

‘recordkeeping requirements in the

provisions of the final rule. The final .
rule requires employers to maintain

_‘records related to employee drug testing
_and any reliabilitation and to submit

_pemodlc, written reports to the FAA that
- summarize an employer’s anti-drug

program. In acecrdance with the

- Paperwork Reduction Act of 1980, the

recordkesping and reporting
reguirements of the final rule have been
submitted to the Office of Management
and Budget {OMB]) for approval:

Fedgfalis_m Implicatiens -

The final rule adopted herein will not

have substantial direct effects on the
States, ont the relationship between the
national government and the States, er

- on the distribution of power and

responsibilities among the various levels

* of government. This rule preeempts any

State or local laiv that would prohibit or

 limit drug testing required under the

rule, This preemption, under the FAA's .

- gtatutory authority, is essential to

ensure that the safety benefiis are

- obtained throughout the nation's air

transportation system. The rule also -

“could have an indirect, economic impact

on State and local governmendts, if
persons who lose jobs as a result of &
positive drug test require welfare
benefits or other public social services.
The FAA does not expect this 1mpact to
be significant, however. Therefore, in -
accordance with Executive Order 12612,
the FAA detérmines that this final rule
does not have sufficient federalism

.implications to warrant preparation of a

Federalism Assessment,

Gonclusmn

The final ru]e reqmres domestzc and
supplemental air carriers, commercial
operators of large gircraft, air taxi and
commuter operators, certain commercial
operators; certain contractors to these .
operators, located in the United States
or in a foreign country, and air traffic -
control facilities not operated by the
FAA or the U.S. military to have an anti-
drug program for employees who
perform, either in the United States or in

_a foreign country, sensitive safety- or.

security-related functions. Testing under
this final rule will be conducted by an - -
employer prior to employment,’
periodically, randomly; after an .-
accident, based on reasonable cause,
and after an employee returns to duty to
perform a sensitive safety- or security- . -
related function for an employer. The
final rule also will require that an

_employer provxde EAP education and

training services to employees and -

. supervisors. The rule is necessary to

prohibit an employee from- performmg a
sensitive safety- or security-related - :
function for an employer while that -
employee has a prohibited drug in bis or
her system or if that employee has used :
drugs as evidenced by a-drug test .
showing the presence of drugs or drug -
metabolites. The rule is intended to
ensure a drug-free aviation workforce
and to eliminate drug use and abuse in

- comumercial aviation. The FAA believes

that the final rule will reduce the

- potential for drug-related aviation . -
_accidénts and will foster identification -

of commercial avmtwn employees who

' ‘use drugs.

" Pursuant to the terms of the -
Regulatory Flexibility Act of 1980, the

" FAA certifies that the final rele may

have a significant negative economic
impact on a substantial number of small
entities. The final rule will not result in -

-an annual effect on'the economy of $100
* million or more, but becatse the

requirements of the final rule are -

. important and costly undertakings, the-

FAA considers the final rule-to be a

Taajor rule pursaant to the criteriaof = -
Executive Order 12201, In addition, the .

rule involves issues of substantial
interest to the public; thus, the FAA
determines that the final rule is S
significant uader the Regulatory Policies’

"and Procedures of the Department of -

Transportation (44 FR 11034; February 2,
1279). - '

List of Subjects
14 CFR Part 61

Air. safety. Air transportatmn,

'A.lI‘CI‘H.ﬁ Aircraft pilots, Airmen,
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Aviation eafety. Drug abuse, Drugs,
Narcotics, Pilots, Safety, Transportation.

14 CFR Part 63

Alr safety, Air transportation,

Aircraft, Airmen, Airplanes, Aviation
- safety, Drug ebuse, Drugs, Narcotics, -
Safety, Transportation.

14 CFR Part 65 . .
Air safety, Air transporation, Aircraft,

Airmen, Aviation safety, Drug abuse,

Drugs, Narcotics, Safety, Transpertation.

- 14 CFR Part 121

Air carriers; Air transportatmn,
Aircraft, Aircraft pilots, Airmen,
Airplanes, Aviation safety, Drug abuse,
Drugs, Narcotics, Pilots, Safety,
Transportation.

14 CFR_ Part 135

Air carriers, Air taxi, Air
transporation, Aircraft, Airmen,
Airplanes, Aviation safety, Drug abuse,
Drugs, Narcotics, Pllots, Safety,
Transportation.

" The Amendment -

Accordingly, the FAA amends Parts
61, 63, 85, 121, and 135 of the Federal -
Aviation Regulations {14 CFR Parts 61,
63, 65, 121, and 135) as follows:

PART 61—CERTIFICATION: PILOTS
- AND FLIGHTJNSTRUCTORS . |

1. The authority citation for Part 61
" 'continues to read as folfows: =
" Authority: 49 U.S.C. 1354(a), 1355, 1471,
1422, and 1427; 48 U.5.C. 106(g} [Rewsed Pub.
L. 97-449, January 12, 1983).

2. By adding a new § 6114 to read as
follows: _ .

§61.14 Refusal to submit toa drug test.

 (a) This section applies to—.

(1) An employee who performs a
function listed in Appendix I to Part 121
of this chapter for a Part 121 certificate
hog:!er or a Part 135 certlflcate holder.
an

(2) An employee who performs a
function listed in Appendix I to Part 121
of this cbapter for an operator as
defined in § 135.1(c) of this chapter. An
employee of a person conducting. -
operations of foreign civil aircraft
navigated within the United States-
pursuant to Part 375 or emergency mail
service operations pursuant to Section
405{]1) of the Federal Aviation Act of -
1958 1§ excluded from the wqu:rements
of this section.

(b) Refusal by the holder of a ~ .
certificate issued unider this part to take
atest for-a drug spemfied in Appendix I

. to Part 121 of this chapter when .. -
requested by & certificate holder. by an

operator as defined in § 135.1{c) of this
chapter, by a local law enforcement
officer under his or her own authority, or
by an FAA inspector, under the -
circumstances specified in that .
appendix, is grounds for— .

(1) Denial of an application for any
certificate or rating issued under this
part for a period of up to 1 year after the
date of that refusal; and

{2} Suspension or revocation of any
certificate or rating issued under this
part.

PART 63—CERTIFICATION: FLIGHT

CREWMEMBERS OTHER TI-IAN

PILOTS _
3. Theauthority-citation for Part 63,
Subpart A, is revised to read as follows:

Authority: 49 U.5.C. 1354(a), 1355, 1421,
1422, 1427, 1429, and 1430; 49 U.5.C, 106(g)
{Revised, Pub. L. 97449, January 12, 1983).

4. By adding a new § 63.12b to read as

' follows

§ 63 12b Refusal to submit to a drug test.

(a) This section applies to—
{1) An employee who performs a

function listed in Appendix I to Part 121

of this chapter for a Part 121 certificate
holder or a Part 135 certificate holder;
and

(2) An employee who performs a
function listed in Appendix I'to Part 121
of this chapter for an operator as

defined in § 135.1(c) of this chapter. An
émployee of a person conducting . -

)

operations of foreign civil aircraft
navigated within the United States
pursuant to Part 375 or emergency mail
service operations pursuant to section
405(11] of the Federal Aviation Actof
1958 is excluded from the reqmrements
of this section, , o
(2] Refusal by the holder of a

certificate issued under this part to fake .

a test for a drug specified in Appendlxl
to Part 121 of this chapter when -
requested by a certificate holder, by an.
operator as defined in § 135.1(c) of this
chapter, by a local law enforcement
officer under his or her own authority, or
by an FAA inspector, under the
circumstances specified in that = -

_ appendix, is grounds for—

(1) Denial of an'application for any
certificate or rating issued under thie
part for a period of up to 1 year after the
date of that refusal; and =~ - -

{2) Suspension of revocation of any
certificate or rating issued under this
part, .

PART 65-—-CERTIFICATION AIRMEN
OTHER THAN FLIGHT
CREWMEMBERS

5. The authority citation for Part 65
continues to read as follows: -

Authority: 49 U.S.C. 1354, 1355, 1421, 1422, -
and 1427; 49 U.S.C. 106{g) (Revised, Pub. L.-
97-449, January 12, 1983).

"8, By adding a new § 65.23 to read as
follows:

§ 65, 23 Refusal to submit to a drug test

(a) This section applies to—

{1) An employee who performs a ‘
function listed in Appendix I to Part 121 .
of this chapter for a Part 121 certificate
holder or a Part 135 certificate holder;

(2) An employee who performs a
function listed in Appendix [ to Part 121
of this chapter for an operator as -
defined in § 135.1fc) of this chapter. An' .~
employee of a person conducting’ o
operations of foreign civil aircraft
navigated within the United States
pursuant to Part 375 or emergency mail
service operations pursuant to section
40o[hJ of thé Federal Aviation Act of
1958 is excluded from the requlrementa
of this séctioni and

(3) An employee of an ajr traffic
control facility not operated by, or under

" contract with, the FAA or the 1.8,

military;

(b) Refusal by the holder of _
certificate issued under this part to take
a test for a drug specified in Appendix
ta Part 121 of this chapter when
requested by a certificate holder; by an
operator as defined in § 135.1(c) of this .
chapter, by an employer as defined in
§ 65.45 of this part, by a local law
enforcement officer under his or her.
own authority, or by an FAA inspector,
under the circurnstances specified in
that appendix, is grounds for—

(1) Denial of an application for any -
certificate or rating issued under this .
part for a period of up to 1 year after the

7 date-that that refusal; and

(2) Suspension or revocation of ariy
certificate or ratmg issued under tlus '

- part.

7. By addmg a new § 65.46 to read as
follows: o

§65.46 Use of prohlblted drugs.

(a) The following definitions apply for
the purposes of this section: .

(1) An “employee” is a person who
performs an air traffic control function
for an employer. For the purpose of this
section, a person who performs such a

- function pursuant to a contract with an

employer is considered to be performmg
that function for the employer. -~ - =
(2) An "employer” means an air traffic
contral facility not operated by, or under
contract with, the FAA or the 1.8,
military that.e‘mploys a person to
perform an air traffic control function.
{b) Each employer shall provide each
employee performing a function listed in
Appendix T to Part 121 of this chapter -
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and hls or her supemsor w1th the: :

- training specified in-that appehdixi No
employer ] may use any- contractorto
perform an air traffic control function
unless that contractor provides each.of
its employees performing that functmn
for the employer and his or her :
supervisor with the training specnfied in
that appendix. -~ -

{c} No employer may knowmg!y use
any person to perform, nor may any
person perform for an employer, either

_directly or by contract, eny air traffic
conirol function while that person has &
prohibited drug, as defined in Appendix
I to Part 121 of this chapter, in his or her '
gystem. .

. [d). Except as promded in paragraph
(e) of this section, no employer may
knowingly use any person to perform,
nor may any person perform foran .
employer, either directly or by contract,
any &ir traffic control function if that.

* person failed & test or refused to submit

to a test required by Appendxx I to Pait
121 of this chapter given by a certificate
holder, by an employer, or by'an

operator as definedln § 135.1{c] of ‘thls o

chapter. ‘
(e] Paragraph [d} of this secnon does ‘

not-apply fo a person.who hias received . -

'a recommendation 16.be hired or to.,
return to duty from a medical review”

Part 121 of-this chapter orwho hias ~
‘received a special issuance medical
“certificaté after evaluahon by fﬁe )

“Federal Aft Sirgeon Tor drug. SO
o urgeon or drgg. .~ Appendix I to this part if that person’

* failed a test or refused to submitto a -
" test required by that appendix given by’

" 'dépendency in accordance w1th Part 67

" of this chapter.

(f) Each employer shall tést each of its
' employees who performs any air traffic
control function in accordance with’
Appendix T to'Part 121 of this chapter.

No employer’ may use any contractor.to -

perform any air traffic control funotmn
unless that contractor tests'each .~
. employee performmg such a‘function for

the employer in accordance with that
append1x

PART 121-—CERTIFICATION AND .
OPERATIONS: DOMESTIC, FLAG; AND
SUPPLEMENTAL AIR CARRIERS AND
- COMMERCIAL: OPERATORS OF T
. LARGE AIRCRAFT

. 8.'The authonty citation. for Part 121
contmues toread as. follows:. -

Anthonty 49 U.5.€. 1354{&). 1355, 1358.
1357, 1401,.1421-1430, 1472, 1485, arid 1592. 49
U.5.C..108(g). [Rev:ised. Pub L 97448, }anuary
12,1983).

&. By addmga new }121 429 to: read

”:._'asfollows T o
;§ 121.457 Tesﬁngforprohlbltod tlrugs. :

' reach of:its employees who performs a. .

-in accordance with that appenda_ic. :
. {b)'No certificate holder may use any 5
. contractor to perform a function listed-i in
‘Appendlx Lto-this part iinless'that.
‘confractor tests-each employee:
. petforming such a function forthe -
g certlﬁcate holder 111 accordance mth

" function hsted in Appenchx I to'this part
- and:his-orher: supervisor: -with the

training specified in that appendix. _

{b] No certificate holder may.use any
contractor to perform a function listed in
Appendix I to this part unless that
contractor provides each of its
employees performing that function for
the certificate holder and his or her
supervisor with the training specified in
that appendix.

10. By adding a new § 121. 455 to read
as follows:

§121.455 - Use of proh_ibited drugs.

{a) This section applies to:persons
who perform a function listed in
Appendix I to this part for the certificate

- holder. For the purpose of this section,a
-person who performs such a function

pursuant to & contract with the -
certificate holder is considered to be

* performing that function for the
~ certificate holder.

{b) No certificate holder may

-_knowmgiy use any person to pe_rform, ‘

nor may any person perform fora

- certificate holder, either dlrecﬂy orby
“.contract, any function listed in
" Appendix I to-this part while that person .
Chaga prohlblted drug, as defined in that.
- appendix, in'}is or her system

(c) Exceptas provided in paragraph

officer in ‘actordance with Appendix I'to. {d) of this séction, no certificate holder.

- Inay: knowmgly iuse &ny person to.

perform, nor may any. pérson perform

for & gertificate holder, either directly or.

~by contract; eny functiom listed-in-- - ~ ‘e -
opn : kg . gafety--or security-related function for the - . ..

a certificate:holder or an operator as-

" definéd in'§135.1(c) of this'chapter;

(d) Paragraph (c) of this section does

not apply to a person who has received
_-a recommendation to.be hired or to-

return to-duty from a medical review

officer in accordance with Appendlx 1 to "

Part 121 of this chapter-or who has -
received a special issuance: medmal

-certificate aftér evaluation by the

Federal Air Surgeon for drug.

'd?pendenoy in. accorda.nce wnh Part’ 67 !

this ch ‘pter. E

1.By.a dmgeliew§121457toread

A{a) Each' certificate holdér shall test
" function listed in-Appendix [ to this par

* Yirho works for.an; employer who holds.a Part -

* 4135 certificate and who. also holds & Part 121 -

- gertificate ig considered.to be an: emp?oyee of

- thePart 121 certificate holder fordthe
"purposes of this:appendix: .

. pursuiatit to'Section 405(h) of the Federal

12. By addmg a new Append1x Ito
Part 121 to read as fellows: :
Appendix I—Drug Tasling Program ‘

This appendix contains the standards and
components that must be included in an anti-
drug program required by this chapter..

L. BOT Procedures. Each emplayer shall
ensure that drug testing programs condocted
pursuant to this regulation comply with the
requirements of this appendix.and the
“Procedures for Transportation Workplace

~ Drug Testing Programs” published-by the

Department of Transportation {DOT) {49 CFR
Part 40). An employer may not use or .
contract with any drug testing laboratory that
is not certified by the Department of Health' .
and Human Services (DHHS] pursuant to the
DHHS “Mandatory Guidelines for Federal
Workplace Drug. Testmg Programs" (53: FR
11970; April 11, 1988).

1L Definitions. For the purpose of this
appendix, the following definitions apply:

“Accident” means an occurrence .
associaled with the operation:of an aircraft
which takes place between the time any
person boards the aircraft with the intention-
of flight and all such.persons have :
disembarkeéd; and in which anyperson -
suffers death-or serious injury, ot in which
the aircraft receives substanhal damage (a0 -
CER 830.2). :
© “Annualized rate" for the purposes of
unannounced testing of employees based on
random selection means the percentage of
specimen collection and testing of employees
performing a function:listed in section T of

- this appendix’during a calendar year. 'I'he i
* employer shall determine the annualized
. percentage rate by referring to the total :

number of employees, periomung,a,sensm,ve. - ;.u

employer at the beginning of a calendar year
or by @i alternative method specified in the
employer' 8 drug testing plan approved by the
FAA.

“Employee” is a person who performs;
either dj:ectly or by contract, & function™ - ]
listed in section III of this appendix for a Part . .

*. 121 certificate holder,.a Part 135 cerhﬁoate g

holder, an operator as definedin § 135.1{c) of . :
this chapter (except operations of foreign.

-civil aircraft niavigated withiithe United

States pursuant to Part 375 or erergency mail
service operations pursuant to section 405(11)

. of the Federal Aviation'Act of 1958), or.an ir

traffic oonf.rol facmty not operated by.or... .- -

undey comrect with; the FAA or the U.S: 0 .~
‘military; Provided however that an-employee; 7

| 1" is a Part 121 ertificate holdm’.
&Partiss priificate holder, an operator as .

- defined in 13‘3.1(&:1 of this. chapter {except B
-operations ol “foreign tivil aiferaft navigated”

ted States: pursuam to'Part 5
¢y mail dervice operations’ .. e

Act'of 1958), or an air traffic conitrol
lity niot opérated by, oF: undeb & (

withithe FAA or the' 1S, militaty. Pro ﬂed.
WMr. that an employer haynse-a pérson
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to perform a funcnon listed in secuon eI of
this appendix, who is not included under that -
employer's drug program, if that persaon is
subject to the requirements of another
employer's FAA-approved anti-drug program.

“Failing a drug test” mearis that the test
- restlt shows positive evidence of the :
presence of a prohibited drug or drug
metaboiite in an employee’s system.

“Passing a drug test” means that the test
result does not show positive evidence of the
presence of a prohibited drug or drug
metabolite in an employee’s system.

“Positive evidence” means the presence of
a'drug or drug metabolite in a urine sample at
or above the test levels listed in the DOT
“Procedures for Transportatlon Workplace
Drug Testing Programs” (498 CFR Part 40). -

“Prohibited drug” means marijuana,
cocaine, opiates, phencyclidine {PCP),
amphetamines, or & substance specified in
Schedule I or Schedule II of the Controlled
Substances Act, 21 U.S.C. 811, 812 (1981 &
1987 Com.P.P.), unless the drug is being used
as authorized by a legal prescription or other
exemption under Federal, state, or local law.

“Refusal to submit™ means refusal by an
individual to provide a urine sample after he
or she has received notice of the requirement
td be tested in accordance with this
appendix. .

- IIL Employees Wha Maust Be Tested, Each
person who performs a function listed in this
section must be tested pursuant to an FAA-
epproved anti-drug program conducted in .
accordance with this appendix: -

a. Flight crewmember duties, -

b. Flight attendant duties.

c. Flight instruction or ground instruction
duties, -

d. Flight testing duties.

--duties, .
£, Alreraft mamtenance or prevennve
majntenance duties. -
g. Aviation security or screening ¢ dunes
h. Air traffic control duties,

Conducted. Each employer shall test each -

" employee who performs a function listed in
section UI of this appendix for evidence of
marijuana, cocaine, opiates, phencychdme
(PCP), and amphetamines during each test .
required by section V of this appendix. As -
part of reasoneble cause drug testing program
established pursuant to this part, employers
may test for drugs in addition to those
specified in this part only with approval
granted by the FAA under 49 CFR Part 40 and
for substances for which'the Départment of .
Health and Human Services Has established
an approved testing protocol and posmve

.~ threshhold,

V. Types of Drug Tesung Reqmmd Each
emp!oyer shall conduct the following types of
testing in accordance with the procedures set
forth in this appendix and the DOT
“Procedures for Transportation Workplace
Drug Testing Programs” (49 CFR Part 40):

A. Preémplo yment testing. No employer_ i
may hire any person to perform a function

listed in section III of thig appendix unless . .

the applicant padses a drug.test for that

employer. The employer shall advise an U

applicant at the time of application that
preemployment testing will be conductgd g

e. Afrcraft daspatcher or- gruund dxspatcher :

determire. the présence of marijuana,.
cocaine, epiates, phencyclidine {PCP}, and

: amphetammes or a metabolite of those drugs
in the epplicant’s system.

B. Perfodic testing, Each employee who
performs a function listed in section HI of this
appendix for an employer and who is
required to undergo a medical examination -
under Part 87 of this chapter, shall submit to
a periodic drug test. The employee shall be
tested for the presence of marijuana, cocaine,
opiates, phencyclidine {PCP), and .
amphetamines or a metabolite of those drugs
as part of the first medical evaluation of the
employee during the first calendar year of
implementation of the employer's anti-drug
program. An emnployer may discontinue
periodic testing of its employees after the first
calendar year of implémentation of the
employet’s anti-drug program when the
employer has implemented an unannounced
testing program based on random selectmn of
emplayees.

C. Rendom- test.mg Each employer shall
randomly select employees who perform a
function listed in section HI of this appendix
for the employer for unannounced drog. -
testing. The employer shall randomly select
employees for unannounced testing for the
presence of marijuana, cocaine, opiates,

" phencyclidine (PCP), and amphetaminés ora

metabolite of these drugs ir an employee’ s

* -gsystem using a-random number table or a. ;

computer-based, number generator that is

- matched with an employee’s social security

number, payroll identification number, or any
-other altemat:ve method approved by the
FAA.
) Du.!mg the first 12 moriths following
. implementation of unannounced testing .
based on random selection pursuant to this -
“apperdix, an émployer shall’ meet “the
following ecnditions: ~
{a) The unannounced testing based on
random selection of employees shall be
spread reasonably throughout the 12-month

*-* period.
IV, Substances For Which Testing Must Be

(b) The last collection of specimens for
random testing during the year shallbe
conducted at an-annualized rate equal to not

. less than 50 percent of employees performing-

a function listed in secnon il of this

—.append:m

“{c) The total number of unannounced tests
-based on random selection duting the 12-
months shall be equal to not less than 25
percent of the employees performing a
function listed in gection M of this appendix.
(2) Following the first 12 months, an
_employer shall achieve and maintain an
annualized rate equal to not less than 50
-percent of employees performing a function

- listed in section III of this appendix.

 'D. Pestaccident testing, Each employer -
shall test each employee who performs a .
function listed in section III of thia appendxx
for the presence of marijuana, cocaine, :
opiates; phencyclidine (PCP), and i

amphetammes or a metabolite of those drugs

. in the employee's system if that employee’s

performance either contributed to.an accident '

or cannot be completely discounted as 2
contributing factor to the accident. The -
employee shall be tested as soon-as possible
but not later than 32 hours after the docident, -
The decision not to administer a test under

this section must be basedona“-
determination, using the best information
available at the time of the accident, that the
employee’s performance could not have
contributed to the accident. The employee

shall submit to postaccndent testing under

this section.

E. Testing based on reasonable cause. Each
employer shall test each employee who
performs a function listed in section T of this
appendix and who is reasonably suspected of .
using & prohibited drug. Each employer shall
test an employee's specimen for the presénce
of marijuana, cocaine, opiates, phencyclidine

" (PCP), and amphetamines or a metabolite of

those drugs. An employer may test an

-employee’s specimen for the presence of

other prohibited drugs or drug metabolites
only in accordance with this appendix and -

" the BOT "Procedures for Transportation

Workplace Drug Testing Programs"” (49 CFR
Part 40). At least two of the employee’s
supervisors, one of whom is trained in . -
detection of the possible gymptens of drog
use, shall substantiate and concur in the
decision to test an employee who is
reasonably suspected of drug use. In the case
of an employer holding a Part 135 certificate
who employs 50 or fewer employees who
perform a function listed in section II of this

-appendix or an operator as defined in

§ 135.1(c) of this chapter, one supervisor, who
is trained in detection of possible symiptoms
of drug use, shall substantiate the decision to
test an employee who is feasonably
suspected of drug use, The decision o test

- must be based on a reasonable and

articulable belief that the employee is using a
prohibited drug on the basis of specific,
contemporanecus physical, behavioral, or
pérformance indicdtors 6f probable dig usé.
F. Testing after refurn to duty. Each
employer shall implement a reasonable
program of unannounced testing of each
individual who has been hired and each
employee who has returned to duty to-
perform a function listed in section Il of this

* appendix after failing a drug test conducted

in accordance with this appendix or after
refusing to submit to a drug test required by
this appendix. The individual or employes

- shall be subject to unannounced testing for

not mere than 80 months affer the individual
has been hired or the employee has returned
to duty to perform a functlon listed in section
T of this appendix.

.. V1. Administrative Matters—A. Coilect;on,
testing, and rehabilitation records. Each
employer shall maintain all records related to
the collection process, including all logbooks
and certification statements, for two years.
Each employer shall maintain records of

. employee confirmed positive drug test results

and employee rehabilitation for five years.
The employer shall maintain records of
negative test results for 12 months, The . -
employer shall permit the Administrator or .
the Administrator’s representative to

" examine these records.

B. Laboratory inspections: The employer
shall contract only with a laboratory that
permits pre-award inspections by the

- empleyer before the laboratory is awardéd a

testing contract and unannounced
inspections, including examination of any
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and all records at any time'by the employer; - : .

“the Adm1mstrator. or the Admlmstrator 8
representatwe .

‘C. Employee request to retest a specrmen
Not later than 60 days after receipt, of-a -
.-confirmed. positive test result, an employee

. may submit a written réquest to: the MRO for .

retesting of the specimen preducing the:, : -:
positive test result. Each employee may make
- .- has been tested in accordance with the .

- onme written request that a sample of the -
speclmen be provided to the original or..
another DHHS-certified laboratory for . .-

" testing. The'laboratories shall follow chain-- -

of-custody procedures: The employes shall

pay the costs:of the additional test-and all -

.- handling'and shipping costs associated with .

the transfer:of the specimen to the laboratory.
D. Release of Drug Testing Information. An

employer may release information.regarding

. .anemployee’s drug testing resultsor - .
" rehabilitation to'a third party only with the

-gpecific, written consent of the employee

- authorizing release of the information to an

- identified person. Information regarding 1 -
employee’s drug testing résults or - -
rehabilitation may be released to the :
National Transportatmn Safety’ Boerd as part
of an accident investigation, to the FAA’ upon

" request, or as required by sectmn Vi, C 3 of -
this appendix.. -

'VIL Review of Drug. Testmg Resulte The. ' o

*_employer shiall designate or-appointa .
" imedical review officer (MRO). If the -

etiployer doés not hiave a qualified mdluldual

‘on staff to serve ag MRO, the eiiiployer may
contract for the provision of MRO services as
.~ -part of ity drug testing program. . .. -

" A MRO gualifications, The MRO fhust be
- alicensed physician with knowledge of d.rug
abuse disorders, - :

B. MRO duties. The MRO sha]l perform the
followmg functions for the employer: .

*1. Review the results of the emiployer's d.mg
testing program before the results are -
reported to the: employer and summanzed for
‘the FAA. o

. 2, W1th1n a reasonﬂble time. notrfy an_-
employee of a tonfirmed positive test result,

.- 3. Reviewand interpret eachconfirmed .
" -positive test regult in order to determing if -
- there ig an alternative medical explanauon o
- for the confirmed positive test result. The -
~MRO shall perform tha followmg functions as’
partm of the revrew ofa conﬂrmed posiuve test. -
regult:--

- to disicuss:a posmve test resul’kwlth the

~b. Revrew the employee 8 medlcal ‘history
“and any-relevant biomedical factors.
¢: Review, all medical records made-

* available by the employee to determine if &
confirmed positive test resulted from legelly

‘prescribed medication, . .
d. Verify that the laboratory report and
- assessment areicorrect. The MKO shall be
authorized to request that the criginal.
specimen be réanalyzed to determine the
-accuracy of the reported testresult, - -

4. Process employee requests to retest a
_ specimen in accordance with sectien VI C of
 this appendix.’

5. Determine- whether and when, consretent
with sn employer's anti-drug program, a
return-to-duty recommendatlon fora current”
employee or a decision to hire an individual

. “&, Provide an opportumty for the's employee BN

to: perform a function 11sted in sectxon 11 of
this appendix after failing a test eonducted in’
accordance with this appendix or after
refusing to submit to a test-required by thls

- -appendix; mcludmg review.of any -

rehabilitation program-in which the -

made.
6. Ensure that an mdlvldual or employee

procedures of this appendix and the DOT -
“Procedures for Transportation Workplaee .
‘Drug Testing Programs" (49.CFR Part 40}

‘before:the individual s ]med or the employeef _

retu.ms to dity.-.
7. Determine a- sehedule of unannounced
testing for an-individual:who-has been'hired

or an employee wha has returned to duty to-

perform ‘a function listed in section TI of this:
appendix after the individual or employee

“has failed a drug test cornducted in -

accordance with this appendix o has refused

to submit to a drug test requ:red by th1s
", appendix.

€. MRO detennmatmns 1 I the MRO -

' "._ determines, aftér appropiiate review, that
.:fhere is a legitimate medical’ explanatlon for

the confirmed positive test result that is

" consistent with legal dtug use, the-MRO sheli_

conclude that the test resultis negative and.
ehall report the test as a negative test résult.

o 2. the MRO determmes, after appropriate -
" .- pursuant to Part 67 of this chapter and who

review, that there.is no. leglhrnate medical
explanation for the confirmed positive test
result that is consistent with legal drug use,
the MRO shall refer the employeé toan - -
employer’s rehabilitation programis .
available-or to a personnel-or administrative.

8. Based:on areview of laboratory
mspecuou reports, quality assurance'and -
quality control data, and othet drug test
results, the MRO may conélude that a:

- particular drug test result is scientifically.:
insufficient for futher action: Under these
o;rm:mstances. the MRO shall éonclude that *
- the test is negative for the presence of drugs
or drug metabolites’in ac employee’s system.

4. In order to make a recommendation to

. hire an-individual to perform a furiction listed

in' section TII of this appendix-or to return &n .

emp]oyee to duty te perform a function- lxstetl ;
= in section I of this appendix after'the .~

mdm.duﬂl or employee has failed a’drug test

_conducted in accordance with this appendix-
“or refused to submit to-a drug test requxred by
e llus appendix, the- MRO shall~—"

~a; Ensure that the individiial or employee is
drug free base& ona-drug test that shows no

' positive evidenige of thepresence of w-drug or .

a drug metabolite in the person’s system; -
- ‘b, Ensure that thé individual or employee
has been evaluated by a rehabilitation - :

program counselor for drug use or abuse: and .

.c. Ensure that the individual or employee
demonstrates compliance with any :

.- conditions or requirements of a rehabllitahon

program in which the person participated. .

5. Notwithstaiidifig any other section-in this
eppenidix, the MRO shall make the following -

determinations in the case of anemployee or

'~ applicant who holds, or is required to hold, a*’

medical certificate issued pursuant to Part 67
of this chapter in order to perform a function’
listed in section TH of this appendlx foran

- employer: -

a,The MRO shall make a detemmahon of '
‘probable drug -dependence or nondependence -

.8 specified in Part 67 of this chapter. If the
MRO malkes a détermination of -

_hondependence, the MRO has euthonty to 3
.+ - recommend that the employee return to duty
<individual o employee partlcrpated. may. be - T

in a position that tequires the employee to:
hold'a certificate issued undef Part 67 of thls 8

" chapter. The MRO shall fotward the -
- detersaination of: nondependence, the return

to-duty decision, and any suppérting <. 20
documentehon 1o-the: Federal Arr Surgeon for

' and 1denufymg'mformahom t]ie‘

determination.of probable drug dependence,
and any supportmg doctimentation to'the. .

Federal Atr Surgeon; The MRO does niot: heve o
“the guthority to recommend thatthe = 7 .-

employee réturn to'duty in a position that. -

‘requires the émployee to hold-a certificate

issued uinder Part 67 of this chapter. The . ..»-, .
Federal Air.Surgeon. shall determine if. t.he
individual may retain.or may-be issued a..

- megdical certificate.consistent with the -

requirements of Part 67 of this chapter. :
- &-The MRO shall report to the Federal Air

‘Surgeon the name of any employve whois -~ .- .

requifed to hold:a medical certificate issued

fails a drug:test. The-MRO shall report to the:

" Federal Air Surgéon-the name of any person o

who applies for a position-that requires the. .

- person.tohold a medical certificate lasued -
. -pursuant to Part-67 of this chapter and who
officer for further proceedings in eccordanoe Y :

wn‘.h the employer’s. anti-drug | program..

falls a preemployment drug-test. -
4. The MRO shall forward the mformation '

'-speclfied in paragraphs {a); (b), and (c) of tl'us :
~ section to the Federal Air-Surgeon, Federal

- Aviation Adniinistration; Diug Abatement
=" Branch {AAM-220), 800 Indepem:lence :
‘ Avenue. SW.; Washingtan, DC-20591."

VIIL Emp]oyee ‘Assistance Program fEAPj o

’ The employer shall provide an EAPfor - "
.employees. The employer may establish the:.
. EAP as a part.of its internial personnel” ’

services or-the employer may contract with:".
an entity that will provide EAP services toan-

exmployee. Edch EAP must.include education .
. 'and training on drug use for employees and
" training for supervisors iaking .

determinations for testing of employees
‘based on reasonable cause. .
A. EAP education prograin. Each EA.P

* education program must inclide at least the
. following elements: display and distribution-

of informational material; dlspiey and

" distribution of & cornmitinity service hot-line SE
* “telephone miimber-for émployee’ assistance;
. and display and distribution of the: -

employer's policy. regardmg druguse in the :
workplace!
B. EAP tmmmg pmgmm Each employer

E shall implement a reasonable program of

initial training for employees. The employee
training program must include at least the -
foilowing elemenits: The effects and’ o
consequences of drug Use on persomal health ’
safety, and work environment; the
manifestations and behavioral cies that may
indicate drug-use and abuse; an

documentation‘of tremlng giveni to employees
and employer's supervrsory personnel, The

47059 .-
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employer's superwsory personnei who will
determine when an employee is subject.to
testing based on reasonable cause shall
receive specific training on the specific,
contemporaneous physical, behavioral, and
performance indicators of probable drug use
in addition to the training specified above.
The emmployer shall ensure that supervisors

- who will make reasonable cause
determinations receive at least 60 minutes of -

initial training. ‘The employer shall implement -

4 reasonable recurrent training program for
supervisory personnel making reasonable
cause determinations during subsequent
years. The employer shall identify the - .
empioyee and supervisor EAP training in the
employer’s drug testing plan subm.ltted to the'
FAA for approval. :

IX. Empiloyer’s Drug Testing Plan— A.
Schedule for submission of pfans and
implementation. (1) Each employer shall -
submit a drig testing plan to the Federal
Aviation Administration, Office of Aviation
Medicine, Drug Abatement Branch (AAM-

-220), 800 Independence Avenue, sw.,
Washington, DC 20591, - - :
(2) Each employer who holds a Part 121

certificate and each employer who hioldsa =~ ™
Part 135 certificate and employs more than 50

employess whe perform a function listed in
section [II of this appendix shall submit an
anti-drug program to the FAA [specifying the
procedures for all testing required by this ‘
appendix) not later than 120 days after

" December 21, 1988. Each employer shall
implement preemployment testing of -
applicants for a position to perform a o
function listed in section Il of this appendix
not later than 10 days after approval of the
plan by the FAA. Each employer shall
implement the remainder of the employer's -
anti-drug program no later thap 1806 days
aftér epproval of the plan by the FAA,-

- (3) Each employer who holds a Part 135
certificate and employs from 11 to 50
-employees whe perform a function listed in
section I of this appendix shall submit an
interim anti-drug program to the FAA
{specifying the procedures for preemployment.
testing, periedic testing, pestaccident testing,
testing bazed on reascnable cause, and .
testing affer return to duty) not later than 180 .
days after December 21, 1988, Each empioyer
shall implement the interim anti-drug
program not later than 180 days after

. approval of the plan by the FAA. Each
- employer shall submit an amendment to its
approved anti-drug program to the FAA
(specifying the procedures for unannounced -
.testing based on random selection) not Jater
than 126 days after.approval of the interim
anti-drug program by the FAA, Each :
employer shall implement the random testing
provision of its amended anti-drug program
not tater than 18¢ days after approval of the
amendment.
{4) Eack employer who holds a Part 135
certificate and employs 10 of fewer
employees who perform a function listed in -
section III of this appendix, each operator as

defined in § 135.1(c) of this chapter, and each .
", including but not limited to, drug testing of

air traffic control facility not operated by, or
under coniract with the FAA or the US..

military, shall submit an anti-drug program to .

" the FAA (gpecifying the procedures for all
testing required by this appendix) not later

" than 360 days ‘after December 21,1988, Edch

employer ghall implement the employer's

. anti-drug program not later than 180 days

after approval of the plan by the FAA. .

(5) Each employer ar operator, who
becomes subject to the rule as a regult of the
FAA's issuance of a Part 121 or Part 135
certificate or as a result of beginning -
operationg listed in .§ 135.4(b) for - =~
compensation or hire (except operations of
foreign civil aircraft navigated within the
United States pursuant to Part 375 or

. emergency mail service operations pursvant

to section 405(h) of the Federal Aviation Act
of 1958) shall submit an anti-drug plan to the
FAA for approval, within the timeframes of
paragraphs (2], {3}, or (4] of this section,
according to the type and size of the category
of operations. For purposes of applicability of
the timeframes, the date that an employer -
becomes subject to the requirements of this
appendix is substituted for [the effective date
of the rule).

B, An employer s anti-drug plan must
specify the methods by which the employer
will comply with the testing requiretnents of
this appendix. The plan must provide the
name and addriess of the laboratory which
has been selected by the employer for
enalysis of the specimens collected during
the employer's anti-drug testing program.

- C. An employer's anti-drug plan must
specify the procedures and personnel the

“employer will use to ensure thata
determination is made as to the veracity of
test results and possible legitimate
explanations for an employes failing a est.

D. The émployer shall consider its anti-"
drug program o be approved by the -
Administrator, unless notified to the contrary
by the FAA, within 80 days after sublmssuon
of the plan.to the FAA.

X. Reporting Results of Diug Testing

‘Program. A. Each employer shall submit a
semiannual report to the FAA summarizing
the regults of its drug testing program and
covering the period from January 1-June 30
Each employer shall submit a annual report °
to the FAA summarizing the results of its

_drug testing program and covering the period

- from Janudary 1~December 31. Each employer ™

shall submit these teports no later than 45
days after the last day of the repart period. -
B. Each report shall contain: -~ -
1. The total number of tests performed and

- the total sumber-of tests perfomed for each

category of test,

2. The total number of. posatwe &est reaultl
by category of test; the fotal number of -
positive test results by each function listed in
section 11 of this appendix; and the total -
number of ; pcmtlve test results by the type of
drug. shown in a positive test resuit,

3. The disposition of an individual who
failed a drug test conducted in-accordance
with this appendix or who refused o submit’
to a drug test required by this appendlx by
each category of test.

X1 Preemption. A. The issuance of these
regulations by the FAA preempts any. State or

_local law, rule, regulatien, order, or standard
covering the subject matter of this rule,

aviation personnel performing sensitive
safety- or security-related functions.

B. The issuance of these regulations does
nat preempt provisions of State criminal law

that impose sanctions for recldess conduct of
an individaal that leads to achial loss of life,
injury, or damage to property whether such.
provisions apply specifically to aviation
employees. or generally to the public,

XI. Conftict with foreign laws or
interrational law. A. This appendix shall not

"apply to gny person for whom compliance

with this appendix would viclate the .
domestic laws or policies of another country.
B. This appendix is rot effective until

. January 1, 1990, with respect o any person

for whom a forsign government contends that
application of this appendix raises questions
of compatability with that country’s domestic

‘laws or policies. On or before December 1

1989, the Administrator shall issue any
necessary amendment resolving the
applicability of this appendix to suchperson
on or after Ianuary 1, 1990,

- PART 135—AIR TAXI OPERATORS

AND COMMERCIAL OPERA‘TORS

13. The authonty citation for Part 135
continues to read as follows: :

Authority: 49'U.S.C. 1354{a), 1355, 1421~ '

. 1431, and 1502; 49 U.5.C. 108(g) (Revised, Pub.

L. 97448, January 12, 1983]

- '14. By revising the mtroductory text of .
'§ 135.1(5) dnd adding new paragraph {c)
and (d} to read ag foﬂows. '

§ 1385, 1 Appltcahﬁity

* *

(b] Except ag provided in paragraph
(¢} of this section, this part does not
apply to—

- &, * * -

(c) For the purpose of §§ 135.248,
135.251; gnd 135.353, “operator” means
any person or entity. conducting an
‘operation listed-in paragraph (b} of this
section for compensation or hire except

- operation of foreign civil aircraft

navigated within thé United States
pursuant to Part 375 described in’

paragraph {b}){8] and emergency mail
service operation pursuant to section

" 405(h) of the Federal Aviation Act of .

1958 described in paragraph [b){9]). Each
operator and each employee of an
operator shall comply with the
requirements of §§135.248, 135 251, and
135.353 of thispart.

(d) Notwithstanding the provisions of
paragraph {c) of this section, 2n operator
who does not hold a Part 121 certificate
or a Part 135 certificate is permitted to. '
use a pergon, who is otherwise
authorized to perform aircraft ,
maintenance or prevenﬁve maintenance - -
duties and who is not subject to. the
requiretiients of an FAA-approved anti-
drug program, to perform— . 7

(1} Aircraft maintenance or preventive
maintenance on the operator's aircralt if
the operator would be required to
transport the aircraft more than 50
nautical miles further than the closest
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o éw’raxlab]e'réoazr point fr i

“to obtain thesé servi
- (2) Emergency repairs

operators aircraft if the aircraft ‘Cannot .

be safely-operatedto a location where

e an employee subject to the requxrements i
. of this appendlx can perférm the :

" emergency repairs.

. 15. By adding a new § 135. 49 to read ‘

as follows:

R 135 249 Useof prohlbltod dmgs.

© ;. {a) This section apphes to persons
who perform.a ﬁmonon listed:in- " ==

- the purpose of this'section, 4 peraon’:

.. who performs such'a fun¢tion pursuant - ;.
' "“: to a.contract with the certificate holder -
i or the operator is considered-to be
- - performing that function for the

T certlﬁcate helderor: the. operator, -

: (b] No certxﬁcate holder or operator
.tnay knowingly. use any. personto .
erform, fior'may any person perform -
for a certificate holder or'an. operator.
-either diréctly or by contract;any.

' - function listed in AppendixI'fo’ Part 121 o

L of thls chapter whlle that person has a
; o th

o -":?' may tisé any contra

i ':'..l'.thhlB chapte A S
.. 18, By adding a néw § 135 251 to read -
- ps follows R

'-;"_§ 135,251 Testlng tor prombned dmgs.

(6} Exceptas pr aph

" person to performn; Hior may any: person

. perform fora certificate holderor an:.

operator, either directly or by contract, -
-any function listed in Appendix I to Part

: +- 121 of this chapter if that person has

_failed a test or refused to submitto a.
- test required by that appendix given by

any certificate holder or any operator.’
(d) Paragraph (c) of this section does:

" not apply to a person who has received
. arecommendation to be hired orto -
-retum to duty fro Hal medmal rewew

" 'Appendix I to'Part 121 of this’ chapfer._o S
" a certificate holder or an; operator ‘Fer

) ( "pter“ who
‘recewed a specmf ssuance medical

. ' (a) Edchi cettificate holder of operator
shall test éach of its employees who:

- performs a function listed in Appendix I .-
" to'Part 121 of this chapter in. accordance T
“with that appendix.

- (b) No certificate hol'dér‘oz; operator

i*.[d] of this section, ho cerhficate holder o
Lot operator may. knomngly nse a’ny

*-funcnon hsted ini Appendlxl to. Part 121 '
 ’of thig'chapter unless that contractor
e tests ‘each employee performing such &
“function for the certificate holder or

" operator in accordance with that

appendlx. ) e
-.17. By add.mg a new § 135 353 to oead

a8 follows:”

§ 135 353 Prombued drugs

[a] Each certificate holder of operator )

. sha]l provide each émployee performmg

. ‘afunction Jistedin ‘Appendix I to Part”
‘121 of this'chaptér'and hisor her = o

- supervmor-mth the trammg speclﬁed in

“(b) No' cerhf“ ca1e holder or operator e

' may tise-any. contractor to'perform a .
-function specified in AppendixIto Part

121 of this chapter unless that contractor :

. ‘provides each’of its employees .
 performing that function for the .

ertificate holder or-the operator: and'h-m

«ar her. stipervisor: with'the. tralmng
- gpecified in’ that appenduc. -




1262

Corrections

Federal Register
Vol. 54, No. 8

Thursday, January 12, 1989

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
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[Docket No. 26143 Amdt _Nos. 61-81, 63-25,
65-32, 121-201 and13!
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Anti-Drug Program for Personnel
Engaged in Specified Aviation
Activities

Correction

In rule document 88-26609 beginning
on page 47024 in the issue of Monday,
November 21, 1988, make the following
corrections:

1. On page 47026, in the 1st column, in
the 1st complete paragraph, in the 13th
line, “DHHA" should read “DHHS".

2. On the same page, in the 3rd
column, in the 19th line from the bottom,
“casual” should read “causal”.

3. On pege 47027, in the 2nd column,
in the 1st complete paragraph, in the
12th line, “Primary” should read
Ilpr,imary?'. N

4. On page 47028, in the first column,
in the seventh line from the bottom,

-insert an open bracket after “seizure”.

5.'0n the same page, in the 3rd
columg, in the 16th line from the bottom,
45" should read 445",

6. On page 47029, in the first column,
in the second paragraph of quoted
material, in the ninth line, "risk" should
read “rigks”,

7. On the same page, in the 2nd
column, in the 1st complete paragraph,
in the 15th line, “Executive™ should
read "Executives™,

8. On page 47034, in the first column,
in the first complete paragraph, in the
second to the last line, the second
“ineffective” should read “inefficient”,

9. On page 470386, in the 1st column, in
the last paragraph, in the 15th line,
“has" should read “have".

10. On the same page, in the third
column, in the third complete paragraph,
in the sixth line, “NSTB" should read
“NTSB". .

11. On page 47038, in the 3rd column,
in the 1st complete paragraph, in the 2nd
line, “require” should read “required”
atti:i in the 17th line, “than" should read
“that".

12. On page 47039, in the 2nd column,
in the last paragraph, in the 12th line,
before “should” insert “for rehabilitation

-and subsequent reemployment”,

13. On page 47040, in the 1st column,
in the last paragraph, in the 20th line,
“gensitive” was misspelled. o

14. On page 47041, in the second
column, in the second complete
paragraph, in the second line, "be”
should read “the”.

15. On page 47042, in the first column,
in the last paragraph, in the sixth line,
“freelance” was misspelled. - -

16. On the same page, in the 2nd -
columnp, in the first complete paragrapb,
in the 171k, 18th and 19th lines, remove
*“listed by this final rule and those
entities or individuals,”.

17. On page 47044, in the second
columan, in the first complete paragraph, -
in the ninth line, “issue” should read
“issued”.
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18. On the same page, in the third
column, in the first complete paragraph,

in the first line, “this” should read “his".

19. On page 47046, in the second
column, in the last paragraph, in the
fourth line from the bottom,
“continually” was misspelled.

20. On page 47047, in the second
column, in the first complete paragraph,
in the rinth line, “submit” was
misspelled.

21. On page 47048, in the 3rd column,
in the second complete paragraph, in the

11th line, “NPRW” should read “NPRM”,

22. On page 47053, in the 2nd column,
in the 1st complete paragraph, in the
17th line, “cost” should read “cosis”.

§65.23 [Corrected)

23. On page 47056, in the third column,
in § 65.23(b)(1), in the fourth line, “date
that” sbould read “date of™,

Appendix to Part 121—fCorrected]

24. On page 47059, in the second
column, in Appendix I, in designated
paragraph 2, in the sixth line, “is”
should read “if",

25. On page 47060, in the second
column, in Appendix 1, in designated
paragraph 5, in the last two lines, “the
effective date of the rule” should read
“December 21, 1988".
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