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August 4, 1987

Part Il

Department of
Transportation !

Federal A\uatmn Admumstrahon

. ! 14 CFR Parts 121 125, 127 129 and 135
L :Sp_eclal..Fede_ral Aviation Regulation No. -

38; Certification and Operating

- Requirements; Final Rule;. Request for
(:omments : :
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BAugust 4. 1987 ./ .Rules and Regulations

BEPARTMENT OF THANSPGRTATION
Federal Awation Adminlstratson
14 CFH Paits 121 125 127 129 and

135

[DDCkel No. 18510; SFAR ND 38-4]

. Specual Federal Aviation Reguiatlon
"Mo. 38; Certification and Operating
Requirements

AGENCY: Federal Av1at10n

. Administration | [FAAL DOT.

+ ACTION: Final ruleg;. request for

- comunents, -

. SUMMARY: This amendh‘aem reinstates

Special Federal Aviation Regulatlon o

. [SFAR] No. 38-2 {50 FR 23041; June 7, :

'~ 1985) and establishes anew. termmation:
" ddte. The SFAR 38-2 was. prevmus!
“dmeénded by SFAR 38-3 [51 FR 1727
‘May 9, 1986} to-extend its termmatxon .
‘date to-allow time for the FAA, ina"
_separate ruleriaking action, to prepare a_;;-
" Notice of Propesed Rulemakmg (NPRM]

s

that would consolidate the certification

] rules now in Parts 121. and 135 into a- -

ngw part of the Federal Aviation

" Regilations (FAR). This - NPRM would

" also propose incorporating the’

necessary portions of SFAR 38-2 into

the FAR. Having generally reviewed the
- 'FAA regulahons to determine the most

-appropriate response to the Airline

" Deregulation Act of 1978 [ADA] and the- 3

termination of CAB functions following
the CAB sunset, the FAA now concludes

_that it is necessdry to renew the

effectiveness of SFAR 38-2 and to

~ establish a new termination date o~~~
allow tire for the FAA to complete the

rulemaking process that will consolidate

" the certification rules and incorporate

/SFAR 38-2 into the FAR. THe
“termination date for reinstated SFAR

38-2 is June 1, 1989. The FAA intends'to

_ publish a notice rescinding SFAR 38-2

and a fipai rule incorporating SFAR 38-2
irito the FAR concurrently in'the Federal

Register.

.DATES: Efféchve date August 4, 1987

Comments must be received on or
before QOctober 5, 1987.

- ADDRESSES: Send comments on the rule.

- Federal Aviation Administration, Rules:
-Decket, Room 9186, 800 Independence. i ..

in duplicate to: Fédéral Aviation .
Administration, Office of the Chief. -
Counsgel-Attn: Rules Docket {AGC-204),
Docket No. 18518, 800 Independence

Avenue, SW., Waskington DC 20591, or. -

deliver comments in duplicate to: . -

- Avenue SW.; Washington, DC. .

~Comments may be examined in the . - ...

"Rules Docket weekdays, except Federal

holidays, between 8:30 a.m: and 5p.m..

~FOR FURTHER INFORMATION CONTACT‘
Mr Michael Goffey, Project «- 7.
Dévelopmen: Branch; AFS-240, Alr

Transportation Division, Officé of Flight -
- Standards, Federal Aviation \
- "Administration, 800 Independence . -
- Avenue, SW., Washmgton be- 20591
Telephone (202) 267+3750.

- ‘SUPPLEMENTARV INFOHMATION CETE T
S Background R

On December 12, 1978 the FAA .-

" prormulgated SFAR 38 (43 FR 58368;
-December 14, 1978) in'consequence of " -
the'ADA (Pub. L: 95-504, 92 Stat. 1705). . -

~Fhat Act expresses the Congressional -

inient that the Federal Government

' diminish its involvement in regulating

the economic aspects of the airline

_ “industry: To accomplish-this; Congress
" directed that the CAB be abolished on
~December 31, 1984, and that various of

its: functmns cease before that date.

" Anticipating its sinset, the CAB itself B
" gurtailed or suspended much ofits

‘regulatory activity during the' penod

1979-1984. On October 4, 1934,

ddditional legislation was enacted

-furthet defining the process of CAB:

~-gunset, On January 1, 1985, the-

- remaining CAB functions were
~transferred to. the Department of
i Transportatlon (DOT). :

Because some aspects of FAA safety

: ret’ulabon relied upon CAB definitions

"and authorlty. the FAA found it

‘necessary in 1978 to adopt an ‘interim

rieasure to provide for an orderly - -~
-. transition from CAB and FAA-.

-intetlocking authority to a regulatory
regime with no.CAB in existence. This

action was-consistent with the”

- ‘Congressional directive contained in
..section 107({a} of the Act that the .~

. deregulation of airline economics result -
in'no diminution of the high standard of. -

safety in air transportation that existed
when the ADA was enacted. The SFAR
38 set forth FAA certification and .~

- -operating reqmrs.ments applicable to all

“air commerce” tand “air transportatlon
operations for “compensation‘or hme

"(SFAR 38 did not-address Part133 -

External Load Operations; Part 137.+

Agriculture Aircraft Operations, or Part

- 81.training and other spemal purpose -

-ddopted SFAR 38-1 {50 FR 450;. ]anuany

~-4,1985}, which merely extended the -
termination date of the regulation’ and:

- .allowed the FAA time to; propose-an
‘réceive comments.on revising'SFAR:

: SFAR 38-2, which updatéd SFAR"38in

- operations.)

‘0On December 27, 1984, the FAA:-

- On May 28,1985, the FAA adopted -

light of changes since 1978 and: c!anfled

©provisions stating which FAA~ = .. 7~
".. regulations apply to. each air carrier and

" ‘éach typeof operation. This action was
.. necessary because-of the changes in‘the ©

*.,‘air transportation indusiry brought

- abott-by: economic deregulation. ‘Before’
.deregulatmn ‘economic .,erhﬁcates were
Tairly rigidly compartmentalized and -
each air carrier typically was.authorized
‘to conduct only one type of op'eration
. (domestic, flag, orcharter: ..
- [supplemental]] The safety certifi cate
. ..issued to the air carrier by the FAA .
' paralleled the authorization granted i in”
ihe air carrier's economic certificate,
"“Economic deregulation broke down the -
barriers between the varicus types.of - -
- operations. The ecenomic authority -
granted an air caivier by the DOT isno
longerindicative of the safety -
regulations applicable to the’ type of
-.operation authorized by the FAA. Thus,
it was necessary for the FAA to.- :
establish gu:delmes t0-determine what .
o safety standards-were appllcable toan-
" alrearrier's particular gperation, . - 7
“ OnMa¥'8,1986, the FAA ad’dpted
-~.SFAR 38-3, which merely extended’ the _
‘termination date of SFAR 38-2 to-allow

-, the FAA timé to- incorporate: ifs contents

“into an NPRM that will propaose:.

~ consolidation of the certification rules m R

Parts 121 and 135, and will incorpdrate™:

. i-.--: ~various:provisions of SFAR 38-2- intos "
.~ new partof the TAR : -

. “Good Cause ]ustsﬁcatlon for lmmedlate
Adoptmn .

" Because of unavmdable. o
adminisirative delays, SFAR 38-2
terminsted on June 1, 1087. The reasons

R which justified the adoption, and: the

.. subsequent revision, of SFAR 38 still -
' ~exist. Therefore, it is in the public
. interest to reinstate SFAR 38-2 and to
. " establish a'new termination-date of June
~. 1, 1989, although the FAA anticipates -
that a final rule incorporating SFAR 382
- into the FAR will be published before
then. If it is, 2 notice rescinding SFAR
~38-2 will be published concuirently.
This action is necessary to permit -
' ‘continued operations under SFAR 38, as
. ~dmended, and to avoid confusion in.the
= “adininistration of FAA regulations =
- regarding operating certificates and
-operatmg requirements.
- Forthis reason, and because- thxs
- "amendment continues in effect the
- provisions of a currently effective SFAR |
- and imposes no additional burden on
any person; [ find that notice and public
rocedures are: unnecessaty, - - -
impracticable, and contrary to the pubhc

be tiate effective in less than 30 days.
lication. Howeéver, mterested
‘persens. are tnvited to submit such

- ‘comitiiénts as they may desireregarding
.this amendment, Communications -

ntérest, and that-the amendment-should:* -



U periodiwill be considered by the -

s }Admmlstrator. and this amendment may

.. bechangedin light of the comments .

.7 received. All comments willbe -
- available, both before and after the

ey ,::wlllhave no 1mpact 0
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" .. should adentify the docket. number and-

" be submitted in duplicate to the address.-r :
above, All communications. received on -

" “or.before the close of the comment.

. closing date for comments;.in the Rules
Dacket for examination by mterested
P parties. o ‘

-V.Trade Impact Statemem

The FAA hnds that thls amendment
ternatlonal

' ) trade

The FAA has determmed that thlS
: document involves.an amendment that:
_imposes no.additional burdeh on any: -
~ 'person, Accerdingly, it has been..
... determined that: The action does not
-involve a major rule under Executive
- Order 12291; it is not significant under -.

; -DOT. Regulatory Policies and Procedures :
.+ {44 FR1103%; Febmary 26,1979); and its
" .-anticipated impact is.so minimal thata -

o full regulatory evaluatmn is not

v required. -

 List of Subjects'
4 CFR Part 121 .

: Alr catrier, Alrcraft Au‘men. Ail‘
: transportation, Av1atlon safety. .

14 CFR Part 125 o e -

_ Aifcraft, Alrmen. Alrports. Alrspace.
Alr traffic coniteol, :Alr transportation,” -
- Chemicals; Children, Drugs, Flammable‘
" haterials, Handicapped, Hazardous '
‘ materlals. Infants, Smokmg

14 CFR. Paz't 127

Air carriers, Alrcraft Axrmen._ e
Airworthiness, - FER.

14 CFR Part 12.9
“Air carriers, Alrcraft. Alr

Ctransportatmn, Avmtmn safetir. Safety .
| CFRPan1ss s

Air carriers, An:craft Atrmen. A1r ‘

* - taxis, Air transportation, Alrworthmess,. :
; Avmtlon safety, Safety

Adopnon of the Amendment

'In conmderatlon of the foregolng‘-
SFAR 38-2 (14 CFR: Parts 121, 125, 127

© 129, and 135) of. the Federal Aviation ~ ~
. R98“1&tlons is, amended as follows:

: PART 121*[AMENDED]
1. The authority citation for Part 121 :

continues to read as follows: .
" Authority: 40 U.5.C; 1354(a). 1421, 1423,

1424, and 1502; 48 U.5.C. 106(g) (rev;sed ?ub '

L. 97449, January 12, 1933]

! PART 125-—-{AMENDED]

_ 2, The authonty citatmn for Part 125 .
; ,,-contmues toread as follows. S

o 97-449 ]anuary 12, 1983).
o ‘PART 127-—[AMENDED]

: rev1sed to read as, ollows. i i

. 1357,1421, 1502, and 1511; 49 U.5.C. 106(g)
_(revtsed Pub. L 97—449 }anuary 12 1983]

"PAHT 135_[AMENDED]

W f con‘hnues fo- read as foHows

‘through 1431, and 1502; 49 U.S.C. 106(g) -

-Roberi E; Whlthngton.
. ActmgAdmmfstmmr e e
. [FR Doc..87-17583, Ftled 8-3-87; 8 453mj
o Blu.ma CODE 4910-13-M . .

Authonty 48-11.8.C. 1354, 1421 through
1430, and 1502; 49 U. S.C. 108(3] (rev:secl Pu

3.Thé authority cltatton for Part 127 is PR

- rewsed to read as follows. C

Authority: 48 USC. 1354(a), 1421, 1422

- 71423, 1424,-1425, 1430; 49U.S.C 106{8}
foe .(revxsed Pub. L 97449, ]anuary 12, 1983]

. PART 129—[AMENDED]

4, The authonty citatign' for Pazt 129 is s AR

Authonty 49USC 1346 1354(a) ‘1356

| 5, The authonty c:tatlon for Part 135

- Authority: 0 US.C. 1354(4), 1355(a), 1421 -

{rensed Pub. L 97—449 ]anuary 12,__'i 83)._

6. Spec:al Federal Aviation. Regulatmn o
No. 38-2 is reinstated and-the'last -

' paragraph is amended by removing the\ :_: -
_words “June 1,1987%, and.additigin .-

place thereof the words, “June 1, 1989."; S
Issued in V\aashmgton. DC, oni ]uly 15 1987. e




