Title 14—AERONAUTICS AND
| - SPACE
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PART 121—CERTIFICATION AND OP-
ERATIONS: DOMESTIC, FLAG, AND -
SUPPLEMENTAL AR CARRIERS AND .
COMMERCIAL OPERATORS OF
LARGE AIRCRAFT

Leasing of Aircraft by Certificofe
Holders

The purpese of thiz amendment to
Part 121 of the Federal Aviation Regu-
lations is to require certificate holders

certificated thereunder to provide the
Adminisirator with copies of wet lense
aEreements made with other persons
operating large alrplanes. In addition, 1t
provides for amending the operations
specifleations to Indicate those regula-
tions the Adminfstrator determines
govern operations conducted under such
agreements.

This amendment 15 bhased on a notloe
of proposed rule making (Notice 69-13)
published in the Febesat RecIsTEr on
March 22, 1069 (32 PR. 5652). Heven
commentstors responded to the notice
and their views are discussed below.

The major cancern volced by those
commentators opposed to the broposal
was that short-term or emergency
leases, designed to meet immedinte
needs, would be impossible to effert due
to the proposed administrative procedure
for autherization of lease arrangements,
and the time that procedure would re-
quire. These commentators state thet
with these leases so burdened, the fiexi-
bility which they censider vitel for
meeting their short-term or emergency
needs will be adversely affected. In this
conhection, they suggest that, rather
than adopt this proposal B s require-
ment applicable to all leases, the FAA
should exempt the short-term or emer-
gency lease,

The purpose of this amendment s to
enable the FAA to Teview legse armnge-
ments 20 that it may positively he ascer-
tained, prior to an operation, which
party to the leass (s responsible for the
conduct of that operatlon mnd which
Peders]l Aviation Regulations govern, It
iz the cpinlon of the FAA that In order
to effectively carry out this purpose the
amendmett should app’y to all wet [ease
arrahgements. If, in fact, the short-term
or emergency lease does make up g signst-
{eant number of all leases antered into,
then this is all the more resson for a
cleer determination, prior to the opera-
tior, of Which party is responsible under
the Federa] Aviation Regulations lor the
conduct of {t. The agency 18 confident
that 1t can fulfill its responsibliities for
administeMng the regulation in s thnely
manner 50 thit any inconvemience to
certificate holders will bhe held to &
mintmum. However, the FAA will eval-
uate the eFectiveness of the regulation,
and it5 adminiztrailon of i, snd in the
light of that experience will revise the
regulation if appropriate.

Two commentators stated that, as pro-

, the requiretment was hot clear as
tc whether all leases or 1oerely wet leases
were covered. It wis the intent of the
FAA in the notice to apply this amend-
ment to wet leases only (those leases
where the lessor provides boih airplane
and al least 8 pilot Night crewmember) .
In order to clear up any possible misun-
derstanding, the language has heen re-
vised to clearly indicate that only wet
leases ate covered, and that any wet lease
arrangement involving a Part 121 cer-
tiflcate hglder j& within the subject
requirements.

Comments Werg recelved with regard
to the proposed items the Administretor
would econsider In making his determina-

tion as to which party to the lease 18-

conducting the operation. One commen-

tator recommended that in additlon to
those items proposed there should be
ndded the intent of the partles as ex-
pressed in the lease. To avold any un-
ntended restriction, this smendment
adds a sixth category ol conalderation
to encompass mny other factor the Ad-
ministrator conslders relevant to &

Advance copy pen&ing
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proper determnination of which party is
responsible for the opersiion. Under this
provision, the Administralor may con-
stder the intent of the parties,
Comment wia received quastioning the
need for submission of a lease agreement
that invplved only Part 121 certificate
holders, the commentators recommend-

- ing that a distinetion should be made be-

tween that {ype of lease and one be-
tween & Part 121 certificate holder and a
Part 91 or Part 129 certificate holder. It
was suggested that in the former case no
submisslon is required inasmuch as Part
121 would apply repardless of which
PArty wag subsequently deemed to have
operational control. In addition, one
commentator suggested that if the FPAA
conglders It necessary to have submissicn
of daia from two Part 121 certificate
hoiders, the parties should merely be re-
quired to submit a list of thelr individual
responsibilities.

The FAA has concluded that these
recornmendations will not solve the prob-
lem of enabling the FAA to review a
leese arrangement prior to the conduct
of an operation pursuant thereto. The-
FAA has determined that such a review
is necessary In the interest of safety, and
the fact that two Part 121 certificate
holders are involvad, with no attendent -
neeq to determine applicable regulations
between different parts, does not lessen
this necesgity,

One commentator suggested that
rather than adopiing a procedurs based
upon submission of dats and subsequent
approval of leases by the Administrator,
the reguistion should be based on an
operatiobal control test setiing forth exri-
terie that would enable the parties 1o the
lease to determine which of them was re-
spongible for condueting the operetion.
The FAA 18 not adopting this recom-
mendation because it would not solve the
problem to which this regulation is ad-
dreszed. In the pess, the determination
a8 ta which party to a lease was respon-
sible for the conduct of an operation
thereunder has been made after the fact,
when it was too late for the FAA 10 review
the cperation. Therefore, the FAA has
concluded thet it is in the Interest of
safety for a prior determination as to
which party to the lease is responsible
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for conducting the operation to be made
by the agency, rather than leaving it up
to the parties to decide. For the same rea-
sons, the FAA is not adopting the recom-
mendation that, rather than require prior
examination and approval of a leage ar-
rangement, the agency exemine the lease
after the fact with the presumption that
the lessor has responsibility for the
operation until the Administrator sub-
sequently determines otherwise.

. Finally, a comment was recelved ob-
jecting to the provision for the amend-
ment of the operations specifications of
the party found by the Administrator to
be conducting the operation because it
waa felt thas econoinic hardship would
resuli from operations delayed pending
such action. As discussed previously, it
15 the opinion of the FAA that delays,
if any, will be minimal and that the
entire proceduyre as proposed will Jead to
effective advance planning by the certifi-
cale holders concerned and result in
leasing arrangemenis which will reduce
or avoid the administrative problems
several of the commentators foresee.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment, and due con-
sideration has been given to all relevant
mattér presented,

In consideration of the foregoing, Part
121 of the Federal Aviation Regulations
is amended, effective December 5, 1870,
by adding a new section immediately
after § 121.5 to read as follows:

§ 1216 Lensing of sircrafi.

(a) Prior to condueting operations,
each certificate holder must provide the
Administrator a copy or a written mem-
orandum of the terms of any leasing
arrangement whereby the certificate
holder agrees to provide an aircraft and

at least a pilot flight crewmember tol-'

another person. )
(b) Upon receiving a copy of an agree-
ment, or & written memorandum of the
terma thereof, the Administrator deter-
mines which party to the agreement is
condueting the operation and issues an
amendment to the certificate holder's
operations specifications containing the
following:
{1} The names of the parties to the
agreement and the duration thereof,
(2) The nationality and reglstration
numbers of each aireraft involved in the
\1

agreement,
_ {3) The type of operation ‘e.g. sched-
uled, passenger, etc.).

(4} The areas of operation.

(5) The regulations of this chapter
applicable to the eperation. -

() A statement sf the economic au-
thority. if available,

(¢) In making a determination under
paragraph (b) of thiz section, the Ad-
mipistrator considers the responsibility

_under the agreement for the following:

(1) Crewmembers end training.

(2) Adrworthiness and performance
of maintenance.

(3) Dispatch.

(4) 8ervicing the aircrait.

(6) Beheduling.

(6) Any other factor the Admitiis~

trator considers relevant.
(Becs, 313(s), 401, 804, 607, Federal Aviavon
Act of 1088; 40 U.H.0. 13504(s), 1431, 1434,
1427, sec. 8(c), Depariment of Transportation
Act; 40 U.B.C. 1886(c))

Notr: The reportlng and/or recordkeeping
requirements contajned herein have been
approvéed by the Bureau of the Budget in
accordance with the Federal Reports Aty
of 1042,

Issued in Washington, D.C,, on Q¢
tober 29, 1570
J. H, SHAFFER,
Administrator.
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