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5DEPARTMENTOFTRANSPORTAHON
: } ', Federal Aviatlon Administratlon
'_14CFHPan121 o

Research and Speclal Programs
- Administration i

:i4BCFRPan199 i
. Federal Railtoad Admlnistrat:on

-

~f4sanPan219 =&~~-:-'~‘
: 'Federal Highway Admlmstration
: 49Canan332 o ,
Federal Translt Admin?stration

:490FRPaﬂ654
[Docket 49384]

. RIN 2120-AE43; 2137-ACZ1 2130-AA81
- 2125-AAT9, 2125—A085, 2125—ADOS 2132—-
- AR3B .

: Alcohol Mlsuse Prevention Program
- for Personnel Engaged.in Specified L
- Aviation Activities (FAA); Alcohol
“-Misuse Prevention Program (RSPA);"

" -Alcohol Testing; Amendmentsto

- Alcohol/Drug Regulatlons (FRA),L
. Controlled Substances and Alcohol '
- Use and Testing (FHWA);- Prevention of

Alcohol Misuse: In Trans:t Operatlons

AFTA)- .

- AGENGIES' Federal Aviation'

. Administration (FAA), Research and -
Special Programs:Administration -

.* (RSPA), Federal Railroad: ' =~ )
- Administration (FRA), Federal Htghway
- Administration:(FHWA), and Federal *
' Transit ‘Administration: (FTA), DOT-
"* ACTION: Final rule, request for

:‘SUMMAFW. On February 15, 1994, the S
. Department of Transportation published
final aicohol testing rules, mcludlng a
requirement that evidential breath -
- testing devices be used to'conduct - .. -
- algohol tests. The Departmerit also
* published anotice of proposed
rulemaking seeking comment on
whether blood testing should be used in
. ‘very limited circumstances (i.e.; for”
" reasonable suspicion and post—aomdent
' _tests, where ovidential breath testing -
~was not available).. After reviewing the .-
comments, the Department has demded
- ‘not to authorize blood testing as B
. ‘propesed. The Depa:tment’s operatmg g
" administrations are amending their ~ -’
- "alcohol testing rules to require
employers to submit to the: Department
reports of reasonable suspicion and
. post-accident tests that coild not'be
conducied because breath testmg was
_ unavmlable. - AL

: DATES The amendments o the FAA

RSPA, FRA; FHWA, andFI‘A alcohol

testing regulations are-effective January:
* 1, 1995, Comments concerning the .. .-

reporting requirement added to'the five -
opeTating administration alcohol testing -

-regulations should be received by -

January 17, 1995 Late filed. comments

" will be censidered to the extent
practicable. | -

ADDRESSES: Comments should be sent to

- Docket Clerk, Docket No. 49384, Room -

. |410? Department of Transportatton, 400.
- 7th Street, S:W., Washington D.C.,

'20590. This'is a consohdated docket

‘that will accept comments on the:

amendments to all five operatirig

.~ administration rules involved.

Commenters wishing to have their
comments acknewledged should send a

~stamped, self-addressed postcard with -
their comments. The Docket Clerk w111

date stamp the card: and retum it to the
commenter. :

FOR FURTHER INFORMATION OOHT ACT‘

- 'Robert C. Ashby, Acting Director, .
Department: of Transportation Office of

- Drug Enforcement dnd Program
" .Compliance; 400 7th Street, S.W.,
; Washmgton, D C 20590 {202—366—-

3784). -
SUPPLEMENTAHY INFORMATION. Thts

rulemaking concerns the Department of _‘ |

- Transportation’s alcohol testing

. requirements. Larger employers are
. Tequired to begin alcohol testing in
" accordance with'the Department’s

regulations on January 1, 1995.-Smaller
employers are requ1red to begin testing
onJuly, 1995 or. ]a.uuary 1,1996,.as -
prowged 4n applicable operating

" administration rules: Those employers
* who are scheduled to begini ‘testing .
i’ January 1, 1995; are expected tobe: -
. Teady to begin testing on that date, -
‘including acquisition of eqmpment a.nd

-trainingof personsel, No .

postpenéments of this comphanoe date:

have been granted. Since émployers will
have been on notice of this compliance
date since February'15, 1994, the
Departmerit believes that emiployers will

“ havehad a reasonable time to prepare

The NPRM -
When the Department proposed the .

- _alcohol festing rules.that it adopted in

February 1994, one of the most ..

~important, most frequently: commanted-
. upoh issues was.the choice of testmg

methodology. After ‘carefully -
considering comments about 4 variety of
methods and dewces, including -~ .
arguments concerning the degree of

" discretion employers should havein-
. choosing a testing method, the -
 Department decided that the use of

evidential breath testing devices {EBTs)-

- Comments

wis the most appropnate approach ta.
- take. The Department discussed the.

reasons forthis decision at some length:

in the preamble to its alcohol testing

procedures rule. See 59 FR 7342—7347

February 15, 1994, . -
.At the samme time, the Department

-sought comments, through a notice of

proposed rulemaking (NPRM), on
whether the Department should

~authdrize blood testing for alcohol to be’
used in certain specific, very limited .

cxrcumsta.nces See 50 FR’ 7367—7371

. February:15, 1994. Under the proposal, '
blood would be used “only in those

reasonable suspicion and post-accldent
testing circumstances where itismat

_ practicable to use breath testing.” Id. at

7367. The Department specifically noted

" that blood testing was “not intended,

under the proposal, to be an equal

-alternative method that an employet can
_choose as.a-matter of preference " Id

The NPRM did not propose re-opening - - -
the u.nderlymg decision thatbreath :

testing is'to be the basic testing method
. under the rules. )

- The rationale for the: proposal was
that “in some-circumstances, the’ .- -

unavailability of EBTs* * .* may make

breath testing impracticable.” Id The : *
Department noted that S

* [Rleasonable suspicion and post- -accident

_tests are'more likely than other kinds of teats-

to happen, at uApredictable times and in
remote lacations * * * {Iit may be

. substantially easjer and less costly to arrange
- for a blood alcohol test ithan a breath test] -

in thess circumstances. In some cases, it may |

. be 1mp0531ble toget an EBT to.a remote "

location in tmle to conduot ! meanmgful test.’ -
W .

; ‘Under such c1rcumstances the NPRM
- said, it might be better to test using

biood, despite its known d15advantagee .

. (which the preambles‘to both the Part 40

final rule and the NPRM spelled out},
than to beunable to complete a

- reasonable suspicion or post-accident

test. The NPRM noted that there would -
probably be asmall humber of such

tests per year (roughly estimated at 2500 .
-per year), which-could mitigate the .

- -effect of these disadvantages.

The remiainder of the NPRM proposed
procedures that.would be used in the

‘eventthe Department adopted the -

proposal, These proposals addressed .. -
such sithjects as.collection procedu:es, :
qualificatién-of testing personmnsl;. I
laboratoriés and laboratory procedures, R

"and "fatel ﬂaws" that would mvahdate fr--; _

tests

The Department reoewed 185
comments onthis NPRM. The .
commenters included 15 transportatton :
emp]oye:s or the1r assoc:atmns, g.
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testmg 1ndustry orgamzatrons, 6 umons,
and. 155 individual transportation -
employees. Several months aiter the -
close of the comment: penod the
Department received additional -
correspondence on thi$ subject, but the
‘comments arrived so late it the -
tulemaking process that it was not
“practicable to consider them. o‘
. Comment was divided on tl;le basic

issue of whethér blood testing shiculd be
authorized. Employee comuments were: -

uniformly against the proposal. Six. -
Aunions representmg transportatron s
workers.and 155 individual
.transportatton ‘employees.opposed -
bleod testing: They cited-a number of -
‘reasons. Blood-testing was fod. 1nvasrve,
.causing pain and.fear in many ..
employees and’ severely invading .-
‘employees’ privacy. There-was no-:
possibility of immediate conﬁrmauon
Thére would be too much erployer -
discretion as to'when blood could be . -
‘used which could ‘lead to abise (e.g.,

¥l

averuse of blood by employers] Some of -

these comments expressed concern’
about incompetent or dangerous -
colléction practices. Two add.rtronal
commeriters:(one of whom- favored

ising blood testing) expressed c‘mcem : 5 ‘shoild be used for blood testing, six -

. commients favored using state~cert1fied .

-about confrontations arising from:.:
‘employees who =ol:u]eoted to gwmg
blood: - :

Twenty-ﬁve commenters, most o
*.hem empleyers or ‘employer. .
associations, favored blood. testmg .

. Thirteen of these endorsed the- NPRM
“proposal. Most did so.on the. basrs that
it would be less. costly and more
convenient to be able to use blood .
testing for reasonable suspicion and.
post-accrdent testing. Spemﬁcally, e
- commenters were concerned that, in the

absence of a blood option for these types.

“of testing; eriployers would have to buy
an unreasonably large fumber of EBTs-
* to cover all their work locatzons The.
_other 12-.commenters in this group ~
-favored much wider discretion for -
employers saying that blood" testmg
‘should be'available for. confirmation in
) ypes of | testmg, with non-ewdentlal
“devices-(sach as sahva e e\'uces)

" pipeline industry were pamcularly in*
" favor.of this approach noting that. only
~ressonable: ‘suspicion and post—acmdent :
i aleohol tests are requned for t.‘oeu' A

industry; wluch has employees Iat menyfj :

' remote sites{, "

“A'related issue. was how to deﬁne“ o

‘ “readrly available.” The NPRM .

, proposed that blood could be: used

> when breath ,testmg_ was not ‘ readrly
available,’” an ed for comment on .
W t_that term hould mea vae k _

i; -'(CAP], and three: othe!
N Taby

commenters beheved that a speclfic :

" nurnber of hours (e.g., tWoor eight} . .
-shotild be used as the criterion. That s, -

if breath testing could not be performed
. within that number of hours after the
-event leading to the tést, then bloed
oould be bsed. Nme commenters, tothe
contrary, said that ‘employers should be -
. able te decide when breath testing was |
readrly available; based on such- factors
as cost, convemence, oF preference

.(One comment; onthe other hand, sard _ E

employers should never have tl:us ;f
-discretion.) Thé latter view was. : -

" advocated by sevéral'of the: commenters
“vwho favored a broader use'of bload -

" testing than the NPRM . proposad, as 1t

- would reduce the mimber of occasmns

‘" on which'bréath testing would be -

‘needed and perhaps make it possrble for
~‘'some-employers to avoid breath’ testmg
altogether Two commenters, . -

" representing aviation management. and

~ labor, respectively, disagreed: about

 Whether EBTs would typically be: © specifically limited the NPRM to

‘available in airports. Two other-
" ‘commenters proposed more complex -
schemes for determrnmg when blood
testmg could be used.

' On the guestion of what laboretones

laboratone 5, when they were.
] 'ald th

adequate at least until Department of
‘Health and Human Sérvices (DHHS)

~certification-for blood testing -

' laboratories, though these c:ornmenters ir

. differed among themselves about -

- whether DHHS-cer,trfied laboratones

should be the only laboratories.
‘permitted to test bldod in DOT- .
mandated tests. Two other comments
 favored using laboratories certified by
" the'College of American Pathologlsts

] ﬂv-a:lable,

testmg prooedures, So .
cormenters argued that state
‘procedures are tnreliableor that it

* would be too confusingts apply a- .
variety of state standards, partlcularly

- for employers who' -operate in more: than
one ‘state: Two, testing mdustry '
organizations suggested using an-.
existing’industry-blood’ collectlo:n
“"gtandard. Eight other comme
* thoiight that state: procedure
. "procedures. developed at thi
-of the, emponer, should: be .
adequate o '

supported usmg :

Nlne commenters thought employers

“should either be authorized or. required -

*.to “stand down” employees based on'a
posmve screening test, pendingreceipt .

" of the results of the blood confirmation

“test from the laboratory. Eight comments
' favored’ allowmg an employee’s-.

. SUpeIVisor to act as the collector for the - :
. ‘screening test, the confirmatlon test,or

both; at least if other trained collectors.

- were not available’ One comment

opposed everallowing a supervisor to

act as a collector. Withrespect to fatal

" flaws, nine commenters agreed {and two -

:'disagreed) that a sample collected by an

"-unaunthorized collector should be -
regarded as invalid, eight said it should

.' ‘not be afatal flaw if the procedures of

~ the wrong state were used for collection.
" There were also several comments- '
concemmg ' the detarls of blood testmg

< Kits." ‘ . -

DOT Response -‘

- The Department r:learly and

‘consideration of whether blood testing: .
~‘should be used for situations in which - -~
" breath testing was not readily z available " -
-for reasonable susplcmn and post-
accident tests, or in ! “shy lung”.

“situations. For thrs reason, the issue’

:raised by some commetiters of whether L
_employers should have the flexibility or.
- discretion to use blood testingasan.. ‘

v alternative to breath testing, even when L

- bréath'testing is readlly availablein. -

e reasonable suspicion and post-acci de £
- *certlfied Taboratories became: avallable;‘ T : P aent .

... Ten comments favored DHHS .

‘testinig or eveén in random or pre- ©

* ' employmert testing,.is- outs1de the

scope-of the rulemakmg -
Moreover, weremain. conv:nced for e

" the feasons explained in the preamble to
" 49.CFR Part 40 published on February -
15, 1994, that the Department rhadea - -

" sound-decision to designate evidential

breath testing as the basic method of© . -
- alcohol testing to-beused in DOT .

. programs Consequently, the"

Departinent will niot authorize the use of
biood testrng as.an alternatrve to breath R
in the wide range of circumstances.... -
recorimended by.some oommenters
With respect to-the NPRM proposal o
itself, the Department is miridful of the’
concerns expressed by employees and:’

- unions-about the invasiveness of blood
- testing, As the Department: recogmzed :

" in the preambles to the NPRM and to.-
“the February 15 finakrule, blood testmg .
is the most invasive.type of testing .~
: ‘available, and is likely to create more

“ anxiety among emp]oyees than other
~méthods. Blood testing is the only

' testing thethod that, if conducted -
improperly by-an ill-trainedwr - -
“inattentive collector; can do senous T
- physical harm to an employee '
Moreover, whrle we recogmze a pomt
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made by some. commenters that ‘
employees haveaccepted blood- alcohol
+ testing-in some, cxrcumstances, we th1nk
that the.greater invasiveness of this..

" pproach would, on the whole, make
‘employee acceptance of the program:. -
-more, rather than less, difficult to:

. obtain. Employee acceptance is one. -Z ‘

factor that Ieads to.the success of-an-

g alcohol misuse prevention program. - ..

~Anothet factor we have taken into

‘consideration is the added program. ;. -

~-complexity that would result from-. -
including blood testinginthe.. /.
Department’s programs. ‘Laboratories -
would have to be certified to test the .
- blood samples. As the.division among -
. cominenters.on this poiat: demonstrates,
“the best solution to this problem is not
. clear. In our view, DHHS certification
.- would bé the highest standard for .
~ accuracy and reliability of testing. - -
. However, there would be cons1derab1e
--costs tolaboratories and the - T
Department as well as some delays in
-program implementation, if DHHS had"
-to-create a 1aboratory ‘certification . ;.
. program forblood alcohol testing, as 1't
’has Tor-urine drug testing. Assuming -
. that the number of tests invelved.is -
. synall {see discussien ’oelow} it xmght
- well not be cost effective for laboratones
-to go through 2 DHHS certification -
process. State-certified laboratories. .
-appear to Vary: in reputation: for quahty
-aswell as in terms of avmlablhty, not all:
' states have state or state-eertxﬁed '
laboratories. that would accept ..
- /specimens for purposes of DOT— »
mandated testing. -
+ As Tnentionedin: the preamble of the
NPRM the Department has'expressly :
. declined touse laboratories certified by ..
pnvate orgamzatons {such as the: CAP]
- in'the/drug testing context, and the

:comiments did not provide a persuaswe ;

. rationale-for taking a different course -
- with respect-to alcchol testing. Using -
state or privately certified laboratones
‘as.an interim measure until DAHS-
' certified iaboratones are'ready could. .
* create concern dmiong employees.and.- ..
‘employers about ensuring: the highest. -
- Jevel of accuiracy.in the program..The

“othier. procedural issues discussed in the :
T ratloxmle for addmg blood testing t the

Comments—DOT natxonal umform

- procedures vs. reliance on differing state - program is .
. - employers.will *miss” post-acmdent
-and:reasonable suspicion tests: That is;

~..procedures, whetherithere should be:
_standard DOT blood testing kit: a.nd
S What should be ifuit; what should I
..constitute fatal, ﬂaw, etc —also suggest

N  stands an employee down in this:
. isituation, should DOT rules mandateé’:

complelety, and stand-down'are’. "
‘-‘-mcapable ofresolution. Butisit .. -
werthwhile; from the point of view, of

“'availghle within elghtheurs wpost..

posmve for alcohol The blood tost -
result will hiot be.available from the '

- laboratory. for two.or three days. What

-~ happens to the employeein the- - -
meantime? This isa problem we do not

- face with-evidential breath testing,. smce

- aconfirmation test result is available .
- immediately, a point which we view as

- sxgmﬁcant advantage ‘of breath testing.
- In the drug testing Tules, we explici y
prohiblt on-site testing, in part forthe
reason that we consider it inappropriate.
- for an employer to take-any action -
.against an employee, absent a conﬁrmed
-and verified positive test result. © . -
(Com:em about the accuracy of devices .
.was.also involved:in this decision.) A
similar sitwation would-occur if an.
empleyee had a positive on-site
.- screening test for.alcohol and the -

E ,employer stood him orberdown

" pending receipt of the laboratory

- conﬁrmatmn test result. On the other

. ‘hiand, from a safety point of view, there’

. -is much torecommend to employers -

- that theystand an. employee down after

. “a positive on-site ‘screening test; since.

.o one wants to send {forexampleja .
. -truck.driver:back onto the road when we -
.- have a test result suggesting that the
- driver-may have alcohol in his or her
.system. The comiments on the: sub]ect .
. favored. standmg employees down in .,
thls situation..””

- Should the Department contxary to
the drug testing rules, permit or require
the employer to stand an employee .
- down'in this situation? If the employer

..that the employer pay the: employee fer

. the*‘stand-down” : period? In-any case? -

Only if the confirmation test is negatlve"‘
These are difficultand. troubhng
- guestions; t to. which the best answers are
: far from, self—evxdent A

Thls is'nof tosay-that the Lssues of
-invasiveness, added pmcedu:al

. .empléyers,- employees, andthe. .
" Department; to-create a new: component

: -of the-alcohol testing prograrm carrymg

these problems with jt? The basic.. 7

at; in its:absence; s -

" there will he situatiensin which, -
because breath testing cannotbe made

Teasonable suspicion test.-

SOMmeE: mlmbebof these::

' t]iat th'e 'regulatmns call for wili not take

data:we have from situations where .-

Teasonable.suspition/cause tests: have
-been‘administered for béth drugsand = -
; .lalcohol suggests that there- may be.:~ o

are “mlssed’ because of the.

> unavmlabIhty of breath tésting that
“would be:
. Our expectatlon is.thatthere would be-

t” by blood testing? -

d small number of such sxtua'tlons First, g
“occasions for. post-aemdent and"

.. reasonable suspicion tests are hkely to

be far fewer in number than dccasions
for pre-employment and random tests. -
‘The motor carrier-industry accounts. for ;
7.0 mxlhon of the approximately 7.8~
millién trénsportation employees who E

- will'be subject to alcohol testing. .

FHWA's very stringerit criteria for post-

‘accident testing [only a (1) fatal accident:

or (2} an accident in which the dnvel; is -

.-.-issued a-citation for a moving violation
_ plus either fa) there is dmablmg damage
. -to & vehicle or (b} an injury requiring
- ‘immediate medical tréatment away from -
_the scene resultsina pest-accr.dent test)

mean that only a'small percentage of all

. motorcarrier accidents are likely to - -
- Tesult in post-accident tests: The nature

of drivers';jobs, which do not inveolve -

.+ frequent or long-term' observation by .~

SUpervisors, suggests: that there will be *
relatwely few oceasions for reasonable
~suspicion 1 tests. The pipeline mdustry L

. .. in‘which:most accidents happen

"+ because of mon-pipeline’ empioyees SRR
“ damaging pipelines (e.g., construction
“crews.digging intoa pipeline}, and in 7 :
- which employees may often-operate in-

o remiote locations with little supervisiorn; - .
_appearsto.share this zelativelylow " ‘

probability of reasonable suspicion and

'.‘jf' -post-acmdent tésting. We also antxclpate-

few *'shy lung™ situations; and Part a0
“hasa provision'to- deal with'them.: -
Other ipduistries; which inivolve gloser -

: supemmon of employees andfor -~

broader definitions of triggering -

* accidents may produce SOmewhat

. greater rates of post-accident or’

- reasonablesusplcmn test mtuanoﬁs {In-

. one'of these, the Tailroad industry, post-:

- acc1dent ‘blood testing is'done by FRA. !
- undera long-standing rule using an FRA

contract lab. Nothing'in this today’s

‘action in any way’ ‘changes FRA's" . . -
o - existing Tequirements involving blood

- testing.)However, since the absolute - -
numbers of employees in these *. "

. industries dremuch: sma.ﬂer, they wdl
*-have less of an effect-on the total - .
*.number of such occasions. Even in these- :
.industies,the mumbers may not. be very .
_high: Data from t}1e aviation mdustry :
: -'-for ‘example, suggests that there have

. -been relatively-few post-dccident or -

o -Vreasonable cause drugtests {e.g:, 720 out--
-1 0f 268;809:total tests. conducted in ‘1993

nder the FAA mile) - -
.~ ‘This brings-ustothe next factor What .
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: substantrally fewer such tests for ;
alcobiel than for drugs. For example,
recent railroad industry data suggest .
that of the total of such tests, alcohol .
tests made up only about 17 percent of
the total. -

Finally, we expect that a: substantzal

and post-accident testing sitnations can.
be “caught” by breath testing. Thisis . .
particularly frue in those industries’ .
(e.g., the rar]mad fransit, and amatlon
industries) where employees perform..-
‘most safety-sensrtrve duties.on known -
 routes or in known locatiobs, and where._
supemsmn is more readrly available.
Even in the motor carrier industry, the -
provision in the FHWA rulé that allows
" use-for purposes of the DOT testing -
program of results of tests conducted by

law enforcément can help 10, reduce the -

. incidence of “missed” tests:
- However, there are likely to be some’-

. sitiations in which no testing method— .
'1nc1ud1ng blood-+can be brought to béar.

" in time to conduct a post-accident: or
-reasonable suspicion‘test. The oft-
mentioned example of a truck accident -
at 2 a.m. on a-rémote highway in the
middle of the desert may well be-an

' example of a situation in which blood,
as well as breath, teésting willmotbe -
available in & timely manner. Certainly
it would be a doubtful assumption that.
all, or perhaps'even a majority, of tes‘ts
that would be “missed” with breath
would be “caught” with blood. -

Conséquently, if we added blood-
testing to the alcohol testing program as’

 proposed in the NPRM, we would e
Incurring the disadvantages of sucha -
step in order to-catch a subset of a
subset of the universe of all reasonable
suspicion and pest-accident alcohol
tests required under the Department’s

"rules. This universe itself will probably
not be & large one. Many of the tests can
be caught by breath testing. Of those.
that cannot, many could not be caught
by blood testing either, - -

In the NPRM, we made & rough
~estimate of perhaps 2500 situations per
year in which blood weuld catch a test
that breath could not. Commenters did’
tot present data suggesting that the * = -~
znumber would be significantly higher;
we tend to t_hmk at this time, that. the
“estimate may have been too high.
“We have concluded that it is not -
worth subjecting’ employgestoan -
~invasive testing procedure andi mcurrmg
the other disadvantages of adding blood

“alcohol testing to our programto . -
éapture this probably small number of
‘cases. For this reason; weare -
.withdrawing the proposed authonzatxon
of the use of biood in some post-
accident and reasonable suspicion test '
s1tuat10ns and we will not mclude -

" conduct the test:

-with their employers to ensure '

 blood testxng as a part of the DOT
* alcohol testing program ‘As noted -
, below, we are issuiing a final rule .-

establishing a temporary reparting.

.Tequirement concerning missed

' reasonable, susplczon and post—accldent :
" tests.
percentage of the reasonable suspicion

. 'We believe that followmg tl:us course :

‘ w111 be less disadvantageous to -
" employers than some.commenters

appear to believe. There is 10

" requirement in the DOT rules—and -

.-never has heen—that employers buy

- their own EBT for. every conceivable
_locatxon in which a reasonable .

. suspicion ar post-accident test could -

oceur, including every company facrhty

.or location, We expect that comipanies
-may move EBTs around from facility to*

facility for scheditled tests such as pre-

employment ard random tests. For the -
" non-scheditled: reasonable suspicion .

and post-accrdent tests, we expect -
employers to take reasonable steps to -

ensure coverage We recogmze that tests

will not be able to'be completed in somie

instarnices. “That'is why, for example, the :
_ reasonable ¢ suspicion and post~ac01dent ;
* testing provisions of the alcohol rules -
‘issued by the operating administrations
‘on February 15, 1994, tell employers to -

chscontmue attempts at testing after -
eight hours but requu‘e them to keep a
record explammg the mablhty to -

~-Consortia and thgrd “party service .

. pre\nders can often provide both more .

. economical service and wider coverage
* than -employers would find possible-on. .
their own, Reimbursable agreements s

among employers, even across various:

" industries, could make EBT and BAT -

services’ ava11ab1e {n Yocations wheré a:
single ‘employer would xiot have ..
coverage. The operating admmlstratmns
will also provide guidance and work

appropriate coverage by employers

Finally, the Departmnent Tecognizes that
there will be some sifnationsin which

abdication of the effort) cannot result i in

- a'test being completed. That is, we
acknowledge énd accept the fact that -
“there will be some “‘missed” tests. .
_The Department's judgment on this =~ - ol
reasonable suspicion or post-accrdent e

1ssue is based, to a considerable extent,

~ on the premise that there will notbe -
“.excessive numbers of © ‘missed” tests.

This premise, while based on a logrcal
view of how our program will work, is
not, at this stage, based on hard data_

* This is because the alcohol testing

- program has not begun yet, so there is

little data on which we can'rely. (That

-is, the first MIS reports for alcohkol are
"not due untit March 15, 1996. The first
© MIS reports for drugs arenot due until

March 15, 1895, s0 we do not even have
' comprehenswe data yet for drug testing
.. .in' most of the affected induistries which
" ‘might serve as a basis for inferences
- about the'alcohol testing program.) For

this reason, the Departmentis =
modifying sn existing regulatory -

: requlrement to generate relevant data.

- All the operating administration
alcohol testing regulations include a

- requirement for employers to prepare

and maintain on file a record of when

-a post-accxdent or reasonable suspicion .

_ test is not administered within eight

" hours. At this point, the employer must
“stop attempts to administer the test. ’
' This is, in other words, an exxstmg

requirement to document & rmssed”
test and the teasons for it: This.
requirement applies to'all cevered
employers.” -

.Fora three-year pened begmmng

g }anuary 1,,1995, the Department will -

require those employers who transmit
an MIS réport to the Department to .~

Aransmit a copy of these records along

with their MiS report. They should be.

_sent to the same address as MIS repoits . .
. are sent for the operating administration
 involved. Reports should be sent to‘the

operating ddministration only at the .
- time that MIS reperts are sent. That is,: .

" the employer should send a year’s worth o
© " of reports (a separate report for each

“missed tést™) to the operating .

- administration at-one time. Employers
should not send reports concerning tests -
- which are conducted within the 8-hour

period, only concerning tests that are -

- not'conducted because more than 8 .

hours have passed since the' tnggenng
event: {The existing rules also’ Tequire

employers to document whena! " "
‘reasonable suspicion or post-accident

. test cannot be cenducted w1thu1 two |
" hours. This requirement remains in

* effect, but employers are not requiredto
" report to DOT concerning tests that are-

conducted more than two but less than

_ " ' eight hours after the triggering event.
the best good faith efforts-on the part of
- an employer (as distinct from an. :

This is because such tests, while

perhaps of diminished value, are not

truly “missed tests.”) - .
e rule specifies the mformaﬁon that— .

- would be part of the records. The

uired information is the followmg
?1) Type of test. Is the test a

test? (This information is Dot required .
from railroad employers, since FRA has =~
always conducted post-accident blood
tests and does not conduct post-accident .
breath alcohol testing parallel to that

.. conducted under other operating
. administrations’ rules: All “nrissed
tests” under the FRA rule would be
- reasonable suspicion tests.) -

(2} Triggering event. What was. the

-date, time and location of the acc;dent o
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2 .OF supemsor 's determinatron of i
- "reasonable.suspicion: thatled te the Y
.. requirement. for the test?” - '
' mfa) :Employeé:category.. What type of
safety-sensitive'function was the « .
- employee performmg‘i’ In: respondmg to
;. this item, employers:should use'the
. : ernployee gategories listed in each 'of tha
- ‘operating: -administrations” regulatwns
2 (g i miass uansrt, opératorofa -
- zevenue:service vehiclé, operator ofa:
-z noR-revenueservice vehicle, controiler-l o
.> dispatcher;maintenance:personnel; -
.-secutity: personnel). These regalatory
. -vategaries; rather-than: the-employer’s
.» job title forthe individual, should-be
: used for this purpose. Underno . -
. circumstances should the- employee s
- name orother identifying mformatmn
. be provided. (This information:is not -
- . required in reports.to FHWA, since all
- FHWA-covered personnel are drivers.}
- {4) Explanation. The reason(s) the- test
- “could not be completed within 8 hours:
- That i§, what prevented the employer
_ from conductmg the'test w1th1n this -
_ tlme period using breath testin,
""" -{5) Possible Use of Blood: If bglood
~ testing would have béen available to .-+
. complete the test within® eight, hours the -
- récord would inchide the name, -
address, and’ telephone. number'_'_of the

~. haveocctirred. (This informatii il

" help the Department to estimate the
“frequency of situations in which blood .

- -testitig would have been avarlable where;

§ "breath testing is'not.) - ;

© "~ The Department will analyze these '

reports {which, since they concein 1995,

1996, and 1997, will include three .
years” data for }arge employersand two

. years' data for'small’ employers) in 1998,

- We will revisit, at that time; the issue of

- whether tb,ere are sufﬁcmnt numbets of -

~ post-accident-and; reasonable suspicion ..
.- testing occasions which are misged by
* breath testing-and could be: eaptured by
~'blood testing to-make the ion t
¢ blood:tésting for sonie of i
~technology) a worthwhile step: Whrle
this dats: collection: requrrement is
~‘responseto the issues raised by the

NPRM; and s a logical oittgrowth of o r__';safety, Recordkeeplng-ﬂﬂd porting.

,_ .49 GFR Part 219'"
~specifically proposed. in that document:: -

_consrderatron of those issues andithe
. ‘comments-on them; it was notitsel ...

. Therefors, we are asking for comment
- on the reportmg requirement. Becauise
we believe it is importantto-be in'a:
~/position to have responded to comments
--on the reporting requirement; before :: -
- “Janwary. 1, 1995, when alcohol ti g
“begifis and records of missed tests

-reportsthat are due March.
* have established a 45-day, rather- than a -
~ 60-day; comment period.onthe ...

- teporting requirement. This. opportumty !

L Comments on that decision will be -
consrdered as outside the : scope of this) . 5 e
g request forcomments.. . . :

-, the' Department's Regulatory Policies -
-and Procedures: While'it makes'on]
- small changes to the Department‘s :
- existing alcohol testing reqmrements rt ‘

“pertains to a Department:wide -

:revrewed by all concerned Departmeﬁtal

‘the. Depa.rtment certifies that the :
. Tequirements- imposed by this Tule will--. .
-niot have a significant econémic effect’ "
' S s revrsed to read ‘A% follow

-‘entities.” There are not sufﬁcrent

S Federalrsm assessment under Executwe

:Llst of Sub}ecm

ﬂ,.Axrcraft Aﬁr&ﬁ pilots, Aifmen, -

49 €FR Part 199-

; - safet .Moter
* would need to start being key fer_th_ S y

g -149cmpm~es54 a0

for comment concerns only the *

.reportmg requirement itself,-and rrot the
* -underlying decision: to,withdraw the -

- proposal to allow blood testing.

Regulatory Analym and Nohces

The Department ‘has determured th;at .

thxs rule.is a significant rule for. :
purposes:of Execuitive:Order 12886 and

regulatory program, and has been’ -
offices and the Office of Management

and Budget {OMB). The costs and:.

" benefits of alcohol testing were fully

‘analyzed as pait. of the finsl fules 1ssued
'.:February 15,'1994. Bécause’ the rule '
- does i impose a new reporting - "
. requirement, we ‘have submrtted this
- fequirement to:OMB for review under
 the Paperwork Reduction Act. The new
“reporting requirement 1 willnotbe- -
" effective until OMB has:approved: 1t.
'DOT will publish aFederal Register

i - niotice when:OMB th
“testing site at which blood testing ceuld i Kne ce when Aapproves the

on a substantial. number of smalt

Federalism lmpacts to warranta’

Order’ 12612

- Air camers, Air transportatron, 7. -

. Alcohol testmg. Dmg testing, Pipeline

. Alcohol-and drug abuse. Rallroaﬂ
afety. Reportmg and recordkeep ;

_reqinrements
49CFR Part 382
- Alookiol testing, Co oﬂed substances
“testing; k Highways ids,’

safety;:

Alcohol testmg. Grant programs—-—

- transportation, Mass transit, Reporting -

'and mcordkeepmg requrrements Safety

) Ad’mlmst‘mtzon

Admrmstmtér, Research and $pecra£ i

2 ActfngDeputyAdmimstmtor, Fedemt

‘Rarimadﬁdmrmstmtmn i :

s 'RodneyE Slater, T
. Administrator, Fedem?‘Hrghmy

: _:14 GFR CHAFI'ER,I

e PART 121—CER ,IFICA,TION AND oy
. .OPERATIONS: DOMESTIC, FLAG;. AND"'-
- SUPPLEMENTAL AIR CARRIERS AND,
COMMERCIAL OPERATORS OF " 7

", paragraph 1IL:

.. paragraph- (a) and adding.a new:
IR paragraph [b), to read as. follows

", - submit.to the FAA sach record 'of a test _
.+ required-by this section that iexiof completed L
records:

-"tests that are not completed:within & hou
- shall be submitted to the FAA by March’
©/1996; March 15;1997; and March 1551
~for calendaryears 1995,1996; and, 1997
.. respectively. Employers shall.append thes

+‘record shall lncluda the followlng
s information:: - -

Transportat‘mn- g

Admm:strator Fedemi Awatron

Programs.. Admmrstmtwn
S MarkLindsey. e

: Administration. -

Gurdon] Linton, " PR
- Administrator, F’edeml Tnmsrt
Admrmstmﬂon a

. For- the Teasons set: forth in the

preamble. the Departrientof - .
.. Transportation. amends 14 CFR Part 121 -
"49 CFRPart 199,49 CFR Part 219; 49

CFRPart382 and 49 CFRPart 654 8.
follows :

1 The authon y crta

Authority: 49 U,S.C. 106(g), '1354(a)"1355

. 1356,1357- 1401, 1421—1430. 1485, and -
1502 o i

2.In- Appendix»} to; Pm:t 121 :
is amended- by
designating the éxisting textas "

. L * '.s-*. .
2. (a}t i RO

' (b) For the years stated in: this paragraph
‘employers who siibmjt MIS report&shail

within:8-hoirs. The employer’

records;to their:MIS swbmtssions.i‘iach



51tewhere bloed testing o'ould have?oecun'e
R e

+ . informationt; . s :
M Type of test (reasonable sus' 'czonlpost- :

i and Tocation);

o mfomlatton],

St read as- follows
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i @employee nanie-or othendennfymg
. mformatzon] :

zthm 8 Howrs; and b
7 (v) If blood anohol testmg co f

- “completed - within eight hours, the'name, *
.addrass; and: telephone: miitiber-of the testing

B RGN '.

oI Appendtx g to Part’ 121

:. :paragraph-II . 4 is-amended by - .~
... " designating the existing ‘paragraphs [b}
© “and{c)-as paragraphslc) and (d), et
- respectively, and adding a new
- paragraphi (b); to read as _follows_
- Il Tésts Requifred ~ -." ~

E T T * W

o D.'Reaeonab'le‘fsuspicion testmg ' S

-)"f* ‘ﬁ. Sk 2 A

4 e Fow ) - o

- [h) For the yea.rs stated in tlns paragraph
' ‘employers whio submit MIS reports-shall .

* " 'submitto the FAA each Tecord of a'test -

. required by this.section. that:is not completed
*" within-8'hours: The employer’s records.of -
.+ tests that are not completed within 8 hours -
- . shall be'subtiitted-to the FAA by March 15, -
"' 1998; Marchi15,1997; and'March 15, 1998,
< * for calendar years1995, 1996, and 1997, " -
.- respecnvely ‘Employeérs shall append these

' retords t&their MIS submiissions, Each

B record. shall mclude the followmg

. - accident}; R
(i) 'I‘nggenng event (mclud g date, t1me,

[+ {iH) Eniployee categery (do’ 'not mclude
: employee nameé or: other Jdentlfymg

7 - {iv) Reason{s) te cotld. not be completed
- _wwithin 8 hours; an
(v) I blood alcoholtesting could :

d thin eight hiours,.the nam
telephone nufnber of thie testing

.. address; ait

O sate where hlood testmg cox.tld have occurred

-'* 4,'* Lok *
. QCFRCHAPTERI

PART 199—DRUG AND ALCOHOL
_TESTING

-4, The’ authonty c1tatmn for Part 199
rev1sed toread as: follows: S

Authorlty 46 U S .C. 60101 et. seq 49 CFR

‘158, 0 -
R Sectxon 199 225 is amended hy
- designating the existing text of .

" patagraph (a}(2) as paragraph Ia](?.](ll B

: -.‘,-. _and'adding'a new: paragraph (a) {2} (n],

. §190.225', Alcohol tests. required

= ‘.;*‘._k .*,_.‘._ *[.‘ ol ok .
(a] Post-acczdent * xox ﬁ_' o

"];:Type of test (reasonab-l 1 'splolonlpest»

R susptczon/post—aecxdent), :

could have occurred.. ..

o (b)(4){ii) and: (b)[4}(n1] .85 paragraphs :
- [b)(4)(3i1) and. (b)(4}{(iv), respectively; .-

- Teports shall’submit to RSPA each

o * could mot. li;e completed within'8 hours:
‘ SPA. by Mar

- . “information);-

. -.com}:-leted within 8 hours; and :

e T ke e '_*\_'-.,::*‘

{2)) ¥ =
. (i) For they

record ofa' .est required by this
that is riot:completed within'8 hours
The employer s records.of tests that -

15,-1996; March:13,1997; and March
;1998; for: ealendar yéars 1995; 1996
-and 1997, Tespectively. Employers's shall
apperid'these fécords to'their MIS -

. “submiissions. Each Tecord s'hall mclude :
" “the following information: - -

- {A) Type of test-(treasonable

-(B) Triggering event (mcludmg date, :
“tnne, and loéation); = . i
{C}Employee category (do not mc:lude

| ‘employee name or other’ 1dent1fymg

,mformatlon)

S [D): Reason(s) test could not be

oom leted within 8 hours; and. . .~
laIf blood alcohiol testing: oould have

. ‘been compléted within eight hours; the .

name, address, and telephohe number of
. the testing site where:blood testmg

'!é SO '* LU N '-,,..‘*-" - :
*6: Section 199:225 is amended by
. designating thé text of paragraphs

and addmg anew. paragraph (b)(4](11), to
‘ ._read as follows: .. -
-_*, ® *.“ * L .
(b) Reasonab!e Susplcwn Testmg
* * *\ L
@xoE
“(id) For the > years stated dx tlus =
paragraph employers who submit MIS

record of a test required by ‘this sectton
that is not completed within. 8 hiours
The employer’s records.of tests that-

"15,1998; for calendar years 1995,1996,
and 1997, respectively.: Employers shall

* ‘append these records totheir MIS'+
submissions. Each record shall 1nclude 3_ :
. the following information: - :

{AYTypé.of test (reasonable L
suspmmn! post-accident); -
. (B) Triggering evént [mcludmg date,
t1me. and location); ...
- (C) Employee category J(do not mclude
employee name or. other 1dent1fymg

(D). Reason(s) test could riot be

If blood alcobol testing. could have

- been compléeted within eight hours, the. -
' -_name, address, and telephone number of
.. theé testing site where blood: testmgj a

-.could.bave’ ‘oceurred,:

L append these records.to their MIS.

~"the following information: :-
" () Triggerin
‘tlme. and location);:

S 1employee name: oF: other 1dent1fy1ng

9 Anew’ parag ph (d] Bt added‘ o’
'§ 219;300 to read as follows . .' '

(d)(l] If a test requu‘ed by tlns sectlon

;{‘, is not. admm]stered within two Hoars-
: followmg the determination unider this.

section; the railroad shall prepare and
~maintain on file a record statingthe -7+

". Teasons the test was not properly .

- ‘administered. H'a test required by this
- section is not administered within eight -.

-hours of the determi ‘

itdtion under this"
‘section, therailroad shall cedse attempts
‘ta admlmsteran alcohol test and shall

" state in the record the Teasons” for not

- sublmtted 1o FRA upon request of the

Admm‘tstrator
-(2) For the yéars stated in'this -

. paragraph employets who submit MIS
-reports shall submit'to the FRA each .
“tecord of & test required by this sectmn -
-*that is not completed within §'hours: .

 Thie' employer’s records of tests that are’. "

" not completed within '8 hours shall be -
~‘submitted to the FRA by March 15, o

Lot 19963 March 15, “1997; and March 15,.-
- 1998; for calendar years 1995, 1996, a.nd‘ :

1997, respec i Employers*shall

submissions. Each: record shall mclu:de B

g-event (inch ding date o

(i} Employee category {do u it

mfonnatmn},
{iii} Reason(s} test could not be
completed within 8 hou.rs, and:
“{iv)-1f blood alcohol testing could ©

have been’ completed within eight "~ .
“hours; the name, address, and- telephone

" number of the testing site’ where blood -

ltestmg could have occu.rred

§ 219. 302 [Amended] : :
©.10. Sectmn 219,302 is- amended hy

removmg paragraph {f)
- 48 CFR CHAPTER Ill

PART 382--CONTROLLED 7.~

- SUBSTANCES AND ﬂALCOHOl;.ll-..I.SE

AND TESTING' i
11. The auth rity c1tat10n for 49 CFR

e Part 382 contmues to read as follows y
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Antlmnty 49 U.S.C. 31136. 31301 et seq :
-31502; and 49 CFR 1.48, .

" 12. Section 382303 is amended by :
- designating the existing text-of

-paragraph (b)(2) as paragraph l(4}a.nd
pasegraph (8)(2) as paragraph .- March 15; 1988; for calendaryears 1995, -t1me, and location); ~
- 1996, and 1997, respectively. Employers. -

. . shall append these récords to their MIS . -
- submlssmns Each record shall mclude
the follow ;
{i} Type.of test {reasonable susplmonl :

-adding new paragraphs {b}(z) and (b}{3}.
“to read as foﬂows
""saszaos Pest-accmemmwng
B B3 L * L]

(b}xtt(l)n**ﬁ,
(2) For the years stated'in this

paragraph employers who submit MIS. ™
-reports shall submit to.the FHWA each -

* record of a test required by this section
' lcomgleted within 8 bours; and -

- that is not completed within 8 bours.

'The employer’s records of tests that are

‘not completed within 8'hours shaltbe
- subiaitted o the FHWA by March 15,
- 1998¢ March 15, 1997; and March 15,

1998; for calenidar years 1995, 1996, and-‘

1997, respectively. Emplayers shall
append these records to. their MIS.

. submissions. Each recard shail mclm:le

the follewing information: .

.+ (i) Type of test (reasonable suspmon!

\,-past-acmdent) '

(i) Triggering + event {meludmg date

) tune. and. locauon}

{41} Reason(s) test could hot: be

Jcompleted within 8 hours;and ‘/ A

7, (iv) If bloed alcohol testing could

have been completed within eight

“hours, the name; add}:ess, and teleplione
‘number of the testing site where blood
testmg could have occurred..

- (3) Records of tests that could not be

..complated in 8 heurs shall be submitted
“to the FHWA at the: fallowmg address:

- Atftn.: Alcohol Testing program, Office
-af Moter Carrier Stanidards (HES-1),
Federal Highway Administration, 400

Seventh Street S.wW. Washmgton, DC adding & new paragraph fb}[.?]. to read o

20590 - :
o * L * * *, S N !
13. Section 382,307 is amen'ded by ]

* designating the existing text of o
. paragraphs (e){2] and (e}(3) as
paragraphs (e)(4) and {e}(5).-
~respectively, and adding new
“paragraphs (e}ﬁz) and {e}(sj, to read as
: folIows e

g 382 07 Reasonab!e susplcmn testing
ko * - ‘k I '\k *® -
...ceI*t* L

'(2) For the years stated in- tlns
- paragraph, employers who submit MIS
-reports shall submit to the FHWA each

‘record of a test required by this section . .

demgnatmg the existing téxt of

g6sa. 8 Postsaccndem tesﬂng

. * * *_ -

. [bli'l t e

_that is not. completed within 8 hcmrs.

- The 'employer’s recards of tests that .
. . could not be completed within 8 hcmrs 5
- ghall be submitted to the FHWA by -

March 15, -1996; Mareh 15,1997; and

information: .

post-acmdem}

(if) Triggering eirent'(mcluding date. B
' nme, azid jocation); '

(i) Reason(s) test could. notbe.

1£ blood alcobol testing could:
have been: cumpleted within eight .

e houts, the riame; address, and telephone S
- munber of the testing site-where blood
testmg could have occurred. .

(3} Records of tests that cou}d not he

" completed in & bours shall be sabmitted.

to the FHWA at the following address:

- Atu: Alcohol Testing Program, Oiﬁce of .

Mator Carrier Standards (HCS—1), -

- Federal Highway Administation, 400
- -Seventh. Street, SW., Washmgtan,DC

20590 )
*._ *--" *'. ,* :-*"
: 149 CFR cmprsn vt .
" PART 654—PREVENT!0N 0|=
ALCOHOL MISUSEIN TRANSIT
OPERATIONS

14. The authority c1ta.t10n_ for 49 CFR

- Part 654 is Tevised ta read as-follows: -
' -Authority: 49'U.S.C. 5331; 49 CFR 151,

- 15. Section 654.33 is amended by

paragraph (b) as.paragraph {b](i} and

T ag follows: .

(2} For the years stated in thls

within 8 hours shall be submitted to the

+ .. FTA by March 15, 1996; March 15, -
©1997; and March 15, 1998; for catendar _
 years 1995, 1996, and 1997, - - v
. respectively. Employers shall append
_these records to their MIS submissions.

" Bach reourd,shall include the. follomng
. information:

" (i} Fype of test freasonable Susplmon/

- ‘post-accident);

({i) Triggering eﬁent (mcludmg date. )
(i} Employee categorjr {do not -

.include employee name or other -
. identifying mfmmaufm) ' '

{iv) Reason(s) test could not be:
completed within 8 hours; and’

(v} If blood alcahol testing could have -
been campleted within eight hoirs, the

" “.name, address, anid telephene number of
- the testing site whete blood testmg

" could have occurred..
e * % s -

16 Section 654.37.15 a}nsxideé by
désignating the existing text of

. paragraphs (d)}(2) and (d)(3Yas
. paragraphs (d)(3} and (d}{4),

respectively, and #dding a new
paragraph (d){2), to read asfollows

§654.37 Fleasonable suspicion testlng

‘* "k * i -4_7* .

(d] P i :
- (2) For the years stated in thxs

*'paragraph, the employer shall submit to -
+ " 'the FTA each record of a test required - -

- by this section that is not cempleted

. within 8 hours: The employer's records .-

-~ 'of tests that conld net be completed

within 8 hours shall be submitted to the

. FTA byMarch 15, 1996; March 15,
-1997; and March 15, 1998; for catendar
_ years 1995, 1996, and 1997, . .

" respectively. Eranoyers ‘shall append
'_ ~these records to their:MIS subinissions.
.- Each record shall mcIude the followmgﬁ:

. information:

(i} Type.of tési (re&sanabie suspxclon/

~post-accident); .

(1) Triggering event (mcludmg date.. '4

time, and locatmn] ts

(iii) Employee category {de not
inglude employes name or other

paragraph; the employer shall subreit .t.o . identifying informationl;

the FTA edch record of a test required .
_ . by this'section that is not comopleted
“ within 8 hours. The employer’s records - -
" .. .of tests that could not be cempleted:

{iv) Reason(s} test could not be
completed within 8 Hours? and :
- () If blood aléghol testing: could have -

L been compléted within eight hours, the
* .mame,-address, and telephone number of -~
 the testing site where hlood tesnng )
~ could have occurred N
" {FR Doc. 94-29643 Filed 11-29-94 12:03
pml :
" BILLING CODE 4910-62-P ~
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