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- DEPARTMENT OF TRANSPORTAT!ON
. .;Federal A\nation Admmlstratlon n L
14 CER Part 121 o
Coast Guard B

: :746 CFFI Part 15

e Research and Specnal Programs;,
- Admlmstratlon .

49 CFR Part 199 L _
: Federal Bailroad Adm!mstratlon' .
49 CFR Part 219 e
Federal nghway Admlmstratlon S
-3;_'.49 CFR Part 382 N

o Federal Transnt Admlmstratuon

.49 CFR Part 653 _

'_:'[osr Docket No. 48498]

| RIN2105-AB94: : .
'Random Drug Testing Program

. AGENCIES: Office of the Secretary,
_ Federal Aviation 'Administration,” -
" Federal Highway Administration, .
" 'Federal Railroad Admlmstratmn,’ '
. Féderal Transit Administratiom, -
. Research-and’ Special Programs
- Administfation, and the Umted States .
Coast Guard; DOT. -

~ ACTION: Finalrule:

- ‘Transportation issued six final rules

. The rules-included requirements for .
-educatioh, training, testing.and -~

- employment, post-accident, reasonable
. suspicion (reasonable ‘cause); periodic’

" SUMMARY: In response t6 pubhc S
' ‘comments, petitions sibmitted by -

- -industry, and o their owh initiative,” - -
.. positions. After.aphase-in of one year,
" the random: testmg provisions of the-.

.. Tule réquired a minimiim testing rate of
‘at least 50. percent per year.

‘. ‘the Federal Aviation. Adm1mstratlon
" {FAA), the Federal Highway . L

. "Administration (FEWAY}; the Federal
Railroad Administration {(FRA), the

: Federal Transit Administration {FTA), ) ‘
" . requiremients was delayed in FTA and
FHWA due'to litigation. Employers.
- 1'3regula,ted by FHWA began random -

. the Research and Special Programs- -
“Admdnistration (RSPA), and the Umted
' Stafes Coast Guard (IISCG) (the -

" operating administrations.or “OAs”)
‘have revised their random drug testmg
" rules. As revised, ‘the rules provxde that

‘ the UA may lower the minifmim-
* ‘tandom drug testing rate to 25 percent -
if'the industry-wide (e g., aviation, Tail) *
random positive rateis less than 1.0 .
percent-for 2 calendar years: while

' testing at 50 percent. The rate will -
" teturn to 50 percent if the industry . -
random positive rate is 1.0 percent or:

. -higher in any subsequent calendar year."
The industry-wide random positive rate -
; -for each transportation industry will be

' calculated from data submitted to the

- OAs and annousiced yearly by the . -

respective Administrator or the

. Commandant of the Coast Guard Besed B

S Current Aleohul Testmg Reqmrements

on thls revusmn, the random drug
- testing rate for the railroad-and’ avratlon
“inrdustries isTeduced by the FRA-and -
" 'FAA Administrators, respectively, to 25

percent effective January 1, 1995.

© " DATES! Thls rule is effectlve Ianuary 1
© 1995,
- FOR FUF“'HER INFORMAﬂON CONTACT. FOI‘

general questions; the Office of Drug

(202} 366~3784; For guestioiis regardmg

a specific operating administration;~
-please call the.following people: FTA— -
- Judy Meade (202} 366—2896; FRA~

Lamar Allen {202) 366-0127, FHWA~—
David Miller {202) 366-2981, RSPA—
Catrina Pavlik {202). 366—6223, FAA—-' -

: * Bill McAndrew (202) 366—6710, .
o ,USCG——LCDR Mark Grossetti (202) 267—
- ,1421 S

7' . SUPPLEMENTARY lNFOHMATION.

. _Current Drug Testmg Regmrements

-In 1988, the Department of.

mandatmg antt drug programs for

- certain transportation workers in the . .
_ aviation, interstate motor carrier, - -

-~ pipeline; maritime and transit .

- . industries, and- expanded the

requirements of the existing FRA. rule

sanctions. The testing component of -
each/program included pre- *

{for those subject to periodic medical:

'7 examinations), random; and refurm to’
duty drug testing for approximately four.

million-workers in safety-sensitive

Tmplementation of the- testing .

testing of intérstate drivers.in 1991 and .
1992, and will begin random testing of

intrastate d¥ivers in 1995 and-1996, FTA -
. ‘will begin random testing of large transit
g operators in-1995'and small transn

operators in 1996

5,

.On February 15 1994 (59 FR 7302), -

- the FAA, FHWA, FRA, FTA and RSPA .
. published final rules limiting alcehol -
_use by transportation workers. Four of

.the OA rules (FAA, FHWA, FRA and.

- FTA) were requiréd by the Omnibus. -

. Transportation Employee Testing Act of

1991, RSPA adopted similar; but more

llmlted reqmrements based on 1ts own
' ) different rate based on drug use’

statutory authonty o

 The FAA, FHWA; FRA and FTA rules

f require random- testing of safety-

“gsensitive employees in those indiistries:

'~The rilles provide for an initial-

minimum-random alcohol testing: rate of g
"25 percent. The mdustry s (e. Bos
" aviation, motor carrier, rail of transit) -

' random alcohol rate may be adjusted -
_‘based oh a performance standard related

" to its randomni aleohol violation rate.
.'Enforcement and Program Compliance, . -

Because.of safety concerns, two. years of ©
data are necessaryto justify lowering . -

"the random alcohol testing rate; one
. year of data is sufficient to raise it. The

OA {in conjuncticn with the OST Office -

:' -of Drug Enforcement and Program.
' Comphance) will review the data and -

announce in the Federal Register the
minimum annual random alcohol

 testing rate applicable in:the calendar

year following pubhcatmn Ifthe .
industry violation rate is 1 percent or B

. greater during a given year, the random’

alcohol testing rate will bs 50 percent -

- - for the calendar year following the OA
- Administrator’s announcement that the
- rate must change If the industry. -
“violation rate is less than 1 percent but ‘

greater than 0.5 percent during a given

.~year (for two years if cutrently at 50 -
percent),. the random alcohol testing rate:

* will be'25 percent for the calendar year

- following the OA Administrator’s

announcement that the rate:must

" chiange. If the indstry violation rate is
* less than 0.5 percent during a given year °

(fortwo years if testing at a higher rate),-

" the raiidom alcohol testing rate will be
- 10 percent tbe next calendar yea.r

The ANPRM | - _
‘On December 15, 1992 (57 FR 59778] -

: : DOT published an advance notice of
_“proposed rulemaking (ANPRM) -

requesting public comment and. -
. submission of data concerning whether -

“there aré less. costly alternatives to the .-

current randomi testing program that can -

- maintain an adequate level of deterrence”
' and detection of illegal drug use. The :
‘ANPRM asked for comment on.a -
" number of alternatives to the current 50

_percent random testing rate that DOT.
could- consxder ‘These altematwes

-included:

(1) Mal(.lng' an across—the-board

;modlﬁcatton of the rate forall DOT anti- 7

(2 Mogfymg how the random testm,g '
rate is 1mp1emented {e. g frequency of .
testmg, etc); - -

{3) Making: a selectwe modlﬁcatlon of

: "-the rate by:

. [a) operating : ad.mmlstratlon (e. g .

‘ FAA orFRA could mochf‘{ itsrate);

-{b) ]ob category le g p ots; tram

.en ineers);:

¢) any ‘other category that warrant_ed ;
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o prevaience or other factors (e g age or

: geo raphic regmn), .

Estabhshmg a performance

; standard pro :

- 1(8) Permttnng employers w‘ho take

.~ specified additicnal steps to deter drug:

use toTediucetheéir random testmg rate;
(6] Modifying the random testing rate .-

. for all operating administration rules for - .
- meeting on technical issues related to -
. workplace random testing in &

"' specific time period, subjectta”
; ' reconsrderatxon after the results are

- ?[(z]onductmg demonstratmn

. programs in each operating . :
‘administration before further actmn w
takengor.
©..(8) Comblmng some of‘the
- altemauves

Commenitsto the ANPRM

Over 115 commerits were ﬁled in :
‘response to. the ANPRM: Commenters' e
‘mcluded governmental agencies, trade

associations, regulated entities, umons, R
conrtractors and consultants, and e
“individuals. Suggestions ranged from:
abolition of all random testing . "
| requirements to greatly increasing the -
- current 50 percent testing rate. o
- About two-thirds of the commenters
. favored a random testing rate of 25"
- . percent or léss, Thesé corementers . .
. argued that the drug problem is notas -
widespread as originally believed, and
“that'a 25° percent rate would prowde

‘substantial savings while maintaining a -
. -given calendar year. The NPRM asked .
for comiment on a variety of ways to fine  maritime interests, seven by transit,

. serious deterrent effect: Many focused -

ol thecostoftheounentprogram and

argued that the savings from reducing .

. the increimental number of tests and -
associated non-productive time Would

- be significant. Others took a broader

. view and noted that othér types of tests,
. training and educatmn were also -

" déterrents. :

-~ QOveradozen commenters supported
- the current minimum 50'percent - .
- random testing raté, They argued thata -
- decrease in thetesting rate would -
ircrease recieational drug use and

‘undermine the detefrerit purpose of the
" program: Soveral stated that thedata

© were inadequate to justify 4 reducticn

. and that costs would-not drop because: .

- the lower volumé would result in Kigher

- per test:costs. Otherstook an *if it am’t
broke, don't fix it” attitude.. ..~

7. Afew commenters argued that the -
rate should be increased. These °

- commenters stated that-a greater

. perceptmn of getting catight would

Tesult in Jess drug use. One noted that

. at’a’50 percenttesting rate, some

. employees are never tested while others.
,_ are ‘tested two or more times per:year..

.- In terms of a tripgering group, most
:.' favored an mdust.ry-mde approach

" There was sorme sipport for setting the .

rate\‘ y(]ob categones tempered by 1 the

o conoern that such drfferenhatxon notbe.
- arbitrary. A few comimenters. suggested .
.- that employers should have flexibility to. - to random drug testing at the percentage -
- ‘set the rate at whateverlevel they =~

: thought best ’based on the1r own pest

' . presentations’by experts from federal
+.agencies, the military, ‘academia; and. "
. private industry, was attended by over
~ 200 people. Transenpts of the. meetmg :

‘proposed rulemaking {NPRM) on.
.February 15,1994, (59 FR'7614); The -

- NPRM proposed that the random testing . 5 aadition, RSPA and USCG proposed. <

an operating administration if the
- industry-wide random positive rate

“. - back to 50 percent if the industry . - .
- random positive rate were 1.0 percent or - -filed identical, or very similar, <

_ calendar year. Under the proposal, it
"~ was pessible that different industries - -

.- minimum requized percentage for |
* random testing of covered employees : .
- -during the calendar year following -
publication, Any random testing rate ..

' dovered employers submitted to the
* . individual operating administrations:

.- years.prior to the MIS reports, we '
_ proposed initially to rely on the data -
- submitted under reportmg requlrements ranging between 25 and 10 percent for -
. that have been in place since FAA’s.and: - the entire industry or airline segment or -
- FRA's randorn drug testmg rules were =~
' originally issued.

random drug testmg under. the drug

testtng ruIes of more 'r.han oneDOT
agency, the. employee would be subject

_ rate established for the calendar.year by
.the DOT agéncy regulatmg more-than 50"

-experience. . percent oitﬂt;e employee’s safety- -
' - sensitive functions. Similarly, the . -
Tmhmca} Meehng ‘ . ' NPRM provided that if an' employer
The Department held a pubhc - were required to- conduct random drug

' testing under the drug testing ; nilesiof
more than one DOT agency, the - .
- employer could either establish separate '
- pools for random selection, with each
" pool containing covéered employees.
subject to testing at the same 'required
rate; or-establish one pool for testing all *.
" covered employees at the highest . -
” pércentage rate established for the

Washington, DC, onFebmary 1 and2,
1993. The meeting, which included:

are 1ncluded in the docket_
The NP‘RM P : .~ caléndar year by any DOT agency to
: e whlch the employer is subject.’
-The Department pubhshed a netlce of .~ " The proposal included several
prov151ons fo provide employers greater
" Rexibility or to provide greater clarity. -

" minor amendments to conform their
“rulé to the Departmental system and’ -~
: e11m1nate ‘unnecessary prowsmns

rate could be lowered to 25 percéni by

were-less than'1.0 percent-for 2-

- consecutive calendar yeats while teetm_g Comments to the. NPRM

at 50 percent. The rate would increase - There were approx:tmately 70

~comments filed. (Some commenters.

comments in different dockets or several ‘
- times during the rulemakmg )
- Approximately forty: comments were
~filed by aviation commenters, nine'by ~
- the motor carrier industry, eight by .-

higher for any entire subsequent - -

would be subjéct to-different ratesina

. tine this basic approach.; . - .. . three by pipelines, and two by rail. -
“The NPRM also, proposed: that each . Forty-four of the commenters were
_year each Administrator {or - regulated eritities, eighteen represented -
- Commandant.of the Coast Guard) would - trade associations, four represented - .
; ~pubhsh inthe Federal Register: the: unions, two were from consultants, and

one was from a govem.menta.l entity.-
* Almost all the commenters supported
. reduction of the tesﬁng rate and the .
mcreased ﬂextbﬂrty in tying the tesnng

“change indicated by industry .. . 1ate to the ‘positive rate in a specified -
- performance would then occur at the - POPUIatiﬂﬂ The commenters differed,"
“beginning of that calendar year: ' however, on how low the rate should be

and what positivé rate was low enough
to ]ustrfy reduction. Forty-two.of the
commenters, includingall of the
.-aviation interests, supported ale .’

"~ In the NPRM, the' Administrator’s - _
demsmn to.authorize a decreasé {orito
Tequire a return to the 50 percent rate) -
would be based on the overeil positive

.Tate in the industry. The primary source ' percent testing rate, in some form. The
-of data would be the Management ~

" Air Transport Association/Airline ~ -, .
'Industrial Relations Conference, for
© example, wanted a permanent rate of 10
percent for the larger commercial air’
* carriers’(Part.121 and:135 certificate.
. ‘holders.) Alternatively, they. suggested
.. that the Department set a testing rate

Information System {MIS) reports' ﬁ-om

For the aviatien and rai} mdustnes, for

adopt the three-tiered system:in the -

L ... alcohol testing rules. The Regional -
The NPRM proposed that ifa, gwen . Airline Association, on'the other hand
covered employee were: sub;ect 1o ,; suggested that 10 percent of covered ,
. employees be tested anuually for erther P
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dmgs Or. alcohol The Metropohtan
-Transit Authority of New York; the .
Amencan Movers Conference, the - -
Transportatxon Trade Department of the
AFL-CIO; and the American Trucking -
Associations also argued for a 10 \
_percent testing rate. :
Twenty-three commenters supported
the NPRM proposal of a reduction. to: 25
percent. These included allof the =, "
f marine commenters (Americai ., o
‘Maritime. Officers, American Waterways
'Operators, Intand Steel, the o
International Association of Drilling
Contractors, the Lake Carriers’ ~+° -
Assomatron, Sailboats; Inc., Sealand
.-and the Transportation Inshtute] all of
- the pipeline commenters: [Columbra g
-~ Gas, Enrofi and Questar]. the -+
" Association of American leroads, six;
“moter carriér commenters (including the
American Bus Association, the’ Owner- '
Operator Independent Drivers - :
' Association and the Regular Corimon
Carrier Conference), several transit -

_commenters {the American Public .. -

. Transit Association; the South Bend

' Publi¢ Transportation, and the -~ 7

-" Washington: Metropolitan Area Transit"

"+ Authority); the State of’ Mlchlga:n S

- Department: of “Transportation; and the *_

Institute for'a Drug-Free Workplace. In -

- general, these-comments reiterated and
supported the arguments made 1n the

- .NPRM.

Abuse Management the Bay Ares Rapld
Transxt, and Conecticut Transit, .
" supported mamtammg the current’50
-, percent testing rate. They stated that the
. current fules are effective; that F: SLEA
“reduction in the rate alone wouldnot -
produce srgmficant savings; and that. .
“DOT shonild explore other cost-saving .
“alternatives: One:transit system: beheved
that a reduction in the testing rate by -
DOT would indermine local discretion
to continue testing at a bigher rate:

Commenters suggested a number of
‘variations to the reduction mechanism -
.proposal in the NPRM. The Regu]ated
‘Common Carriers. wanted the oo
- Department to use a'2:0 percent posmve
“rate benchmiark for 25 percent random
testing. The American Trucking

. - year with no adverse effection safety. - '
. ~ATA surveyed 300.ATA mptor cartier '

 operator, The Air Line Pilots

complex suhnnssmn It wanted DOT 10

. lower the testing rate to 25 percent: by
. January 1, 1995; drop to 10 percentifa

- motor carrier’s positive tate were less-

 than 1.5 percent; change the 2 yearrule
. to 1 year; and randomly collect past data
from carriers. ATA clained that ‘

reduction fo 25 percent would save the
motor carrier industry $300 million per.

Ineinbers concerning their drug testing’”

experience in calendar year 1992, Of the

120 members who responded, -
‘approximately 75 percent of the

percent rate, Of the 2,745 tests "
conducted, there were 36 positives, -

~which equals a'1.31 percent pasitive
rate. Accordmg to ATA, this shows that '

there is no significant difference in the -
positive rate based on 50 pergent oi 25__
percent testing. It'was not clear;

: however, whythe respondents were o
testing at d1ffe1'ent Tates. R
Eighteen commenters addressed t.he .
- issue-of what is the appropnate '
- grouping for triggering a potenhal
- reduction in the testing rate. Thirteen
o commenters (mcludmg the Amencan B

Regulated Common Carri

" pumber.of smaller aviation.and motor. ..
catrier interests) suggested the rates be
 determined; for each company'c or - .

~-Association and the Allied Pllots
Association suggested that the rates be

- determined by job category. Ssveral

comments favored a breakdown by

mdustry segment (e.g mterctty husee, -

aviation contractors, offshore moblle
dnlhng units) or by state, “- :7 -
Most of the commenters were’ anxtous

. '_to institute a reduction in the testing -

rate'as soori as possible and to ensire:
that the testing rate would'niot be rarsed
without good catise. A number-of

o relattvely 1oné time before there was eny- g

possibility of reducing the random -

© testingTates inmost of the mdustnes
“These.commenters, therefore, warited .

‘the Department to expedite. or */fast.
‘track” the potentral reduction in testlng o

rates, Many marine and motor carrier, -
commenters, for example, asked  that
DOT either randomly collector ' "o

_specifically require repoits of past: years’ -
‘data that employers are required to
* maintain: These comméenters’ suggested

that DOT should consider this - -

o retroacuvely-collected datato: detenmne
~ whether areduction is warranted.
‘responders began testing ata’50 percent
. rate. They conducted 22;577 tests
o271 posrtwes, whichequals
- percent positive rate. Twent -
- percent of the-responders tested at a 25

There were a number, of comments on -

- the appropnate number:of years for-

lowering or raising the random testing.

 rate. For example, severdl commenters .-

strongly argued that DOT should allow :
the testinig rate to be reduced based on
one year of data. The Air Transport
Association stated that an increasein .. -
the testing rate should be based on N
‘either 3 years'of data that demonstrate

“aclear’ upward trend ora mg;nficant
;. increase in any 1 year.. .

Several tommenters-were concerned ’

'. that recent chianges in the U.S.

‘Department-of Health and Human

- Services Mandatory Guidelines for

Federal Workplace Dmg—Testmg

o Programs, as mcorporated in 40 CFR
-Part 40, will résult in more frequent

. identification.of the’ presence: of THC.

27 (the active mgredlent in marijuana)
s screemng tests, thus leading to an - .

. - increase, in ‘the:numberof positive: te ts.

- all the pipeline submissions, and’a . - - “These commenters-argued thatthie".

Departmient shiould make a- speczal S

‘accominodation in the rules 1o account
- for: thls expected mcrease

Gy Ava.t!able Data

Inaddmon to the pubhc comments to -

B Vt.he rulemaking; the Department -

considered the following drug’ testmg
data in'the regulated industries, the
Department’s ¢ivilian workforce, and -

the U.S. Coast Guard military- personnel
The data do not include refusals to be
tested. Thie operating administration
 data reflect phase-in-of random testmg ~
from 25, _percent.to 50 percent unless {
otherwise noted _

Assocratlons (ATA} had d lengthy and *- commenters were concemed by the A\natmn

RANDOM Tesrme e
B : _:1'991j:‘15'. B
Total Nuiber of Random Tests . 170186 S 3
“Number of Positives . 1,258 ]
- Percent F’os»tlve ........ ~Q74:)

('These numbers are shghtly different from the' NPAM due 1o funher exammtmn and comection ot seme reported data)
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71990 -

1992

ot PnsiAccrdentTes_ts“ it

2

.  Number-of Postives .

'Percent Posnrve

08 S

459 .

33

7 REASONABLE C.qUSE DRUG Posmve RATEs

1990

SRT I

1983

_"‘hkmbaromosaﬁm

e e —

112?'_. =™
¢2 i

s1a78 ]
SRy ) ER S
SRR £-1 AT

BT

prat
.29
78

: PercentPoshie

. RANDOMTES‘DNG -

1990

fagr

18827 L

_..Totamumberof.nanaomres&”"- et

© a5

" Percent Postive ...

L 50,436

447

i Z‘"‘ o79f ;

POST-ACCIﬂENT DRUG POSITIVE RATES

" 1887

~1989. 1 991

1992

C8.0%]

13%

" REASONABLE CAUSE DRUG POSITWE BATES

T18%Y

2.0%

1987 | Tresst o

s

“In ]uly 1991 the FRA mmated a

. comparative. study of different random :

" testingrates and the impaét on® :
. deterrence; as measured by the posmve ?

“rate. The: smdy ‘compared four railroads.
-* _toconduct a démonstration project te: -
- *study the feasibility of random. raadsxde; . participate in the programbeciuse they -
.are representative of various geographic
"-.and population characteristics: During -~
" the course of the year-long study in each

. state, over 30,000 randem. drug tests::

festing at 50 percent (control group) -
- with four Tailroads testing at 25

. _(expenmenml group): The positive rate: -
' " testing. It was partly designed to “ serve

-for the conitrol group when the study.
- was initiated was 1.1 percent; for the -
experimental group it was 0.89 percem
In the Srst.year (uly 1991 through: }une .
-+ 1992}, the contre} group positive rate -
- was.0.90 percent, the experimental .-
- group’s-was 0.87 percent. Forthepen_‘
July 1992 through June 1993, these-.
- “groups had: positive rates of 0.80 percent
-and 0.94 percent, respectively. During:
. the third year, the expeyimental rate was’
- 0.86 percent and the control Fate was -
- 0.77 percent. The three-year totals were
~-0.89 percent for the expenmentals and
082 ?ercentfer the controis S

T 70 RET

Motor Can're{;s

The Omnibus Transponatlon e b

' 'EmployeeTestmgActof 1991 {P.L. 102~

143, Title V, Seéction 5) required FHWA

‘alcohol and controlled substances:
as atest nf.andestablmharemrdon,

‘the effectiveness of state-administered
testing in detecting individuals, such as. -
_independent owner-operators and. -
e independeént drivers) who might ..

.- otherwise avoid detection though the
- carrier-administered testing directed- by wi S
i, without sanctioxi. The percent positive
.34, The pilot program was adm1mste~red-.‘- -
-1 ¢ould have avoided the testing site if

- Assistance Program {MCSAP],_whlch s
- a federal grant program that:assists
states in enforcing'motar vehicle safety s
= Iaws and reguia,tzons The pﬂot programw :

the [Oranibus Act} S.Rep. 162-54; p;
unider the Motor-Carrier Safety -

SULAe% )

19%

9%

e samp].ed dnvers lmidmg commerczal
“.drivers licenses operating, only on.

- interstate hlghways and major state a

«roads

' The state.s of New ]ersey, anesata
Nebraska and Utah were selectedto - -

were conducted. Minnésota and. New "

#: %" Jersey combined probable cause testmg
~with requests for voluntary urine:
- -samples: In some states; drivers could

tefuse to submitto the drug tests -

‘may-also be understated because dnvers

they wese aware of the testing through '

" ‘communications on CBradiss or.other. -

informal information ne;tworks. 'I‘he
resuits were as fellows :



-Spect
. Refusals .
Percent Retused

'I_‘h study notes that p051 Ve ratés. for ;_ .posnwe results 311 pement Th :
employe 'based rand m dmg testmg S audits represent. Tess. than 2 percen f

o stat1stlcally unblased samp'lmg
E -:_zmethods o

]
B ¥ 967 mterstate motor carner drug : . ‘ o Al yes
-testmg programs in the fitst six months U8, DOT Emponees Coiat 25 percent The follow1_ gtable

f FY-1993, 28,250 random tests were. ~Tnthe Department’s federal employee: summarizes DOT fe‘iel‘ﬁl employee

on ucted There were 878 y enﬁed testmg program, the random 1

“Total Num.berof R: ndom Tests Aol PRI ¥.Y.y 3 EE
- 'Number of Positives . eensnpesmreratenteiasizeraans § 0T
_Percerit Positive

.y noted earher, the USCG has been

; conductmgrandom drug tests'on 1ts

;.act:lve duty and Teserve uniformed:
1 =

: ro;.mated,. The percentage of posmve
- results for randor_n tests in each ﬁscal

" PICEN POSHIVE il i bl | 157%
Tobng Rale . S

© company o segment of the workfors
e prevides astrong incentive for
I employers with successful p_

- earriers‘and moto - Goack operatmn_,
: '»—_before ?hey : :

o nnplement and DOTto oversee and L
- enforce.an industry-wide | program L
..Some Goinmenters, such as. mﬂme
pilots, said that such an approach is:
- ’unfaxr Slmllar y i

. these decisions mirror.the réast
sed in’ the ﬁnal rules concem’

- take-thrs approach for seVeraI reasnns It
~allows usito-focus on broad-safety issues '
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tlre Department for exampler, dwrded an; ecollectlon and samphng metheds that & constant group of “hard—core"
~ industry into large and small gperators, ddress these issues to the exteat’ .~ - 'mdrvrduals of less than 1.0 percent of _
| parncular large Operatoswith very low' - possible anid make sense'in the. context - the’ p0puIatlon who are detected.. "
. positives may ask to be separated o - of: 1tspart1cu1ar 1ndustry ‘Where mot all . positive over a period of time; the S
‘certain categories of employees within'.* " employers are ‘included in the reported:: individualsare unaffected by = -
“one-of the: groups may ask then to b - data; the operating ‘administration will " deterrence-based-testing because of
dlstmgmshed ~ i decide how 1 ‘many covered: employers - addiction orbelief that they 'can escape .
Breaking mdustrxes mto d1fferent * must be required to-feport or be" - detection: Several comimenters asked us -
subgroups would have many - ?sampled ‘this decision-will be based oix. * toraise the lével; prunanly 40 make it
- aundeésitable'conséquences: As a

+ the nuumber of employers (not otherwise: ~ easier for their industry to qualify. fora
‘practical matter, it would be. extremely * “fequired to reéport) that mist be. sample

s'rediiction in the testing rate; We' were - .
. difficult and.costly forDOTto " - ' " to enireithat the reported data from the - unpersuadéd, however, by these; " "

" admiiiister and enforce. There would be. * safipled employers relisbly #ect the" ,commenters because we beheve it i
- less pressure on very poorly’ performing - * data that would have bee ;recewed ifall’

« subgroups to improve, especially when - weie reqmred toreport. Hov
“the existing industry-wide rate-was) . .. . decision on‘whether the reported data . :
“tlose to 1.0:percent. There might be. . E'rehahly‘support the conclusion: (¢ L program, and is: !
-.greater incentive to cheat; especially if . - audit of compariy- records shows ight of what'we beheve are ac
the ‘rates were determined. by, company - ‘S1gn1ﬁcant falsification of reports) * goals:” :
“ or small subgroups. Significantly more" . - rémains subject to DOT's discretio If - As mentioned-above, ma.ny

employees would fall into more than - - the reported data dre not sufficiently = commenters; particularly in'the avxatwn :
' one category, which would causé: _j‘ ;7. reliable; the operating' admmrstratmn - industiy, s’r.rongly supportedd 10 - L
Unnécessary confusion. in ensurmg +-“wilk net permit the random rate - .. pércent testing Tate. They noted, 1hat the E
.‘random’selection and: recordkeepmg It . adjustment to oceuf. - " alcohol testing rulés provide a three-trer

would be much harder for consortia to'* -, Each operat.mg admuustratmn will i ‘syster (50.percent /25 percent /10, :
"keep track of and ensure the mtegnty of . pubhsh anotide in the- Eederal Reglster . percent), end believe:that if. performance
. the data, Finally, it might Iead te - :-stating ‘what the random testing rate will .. were adequate, an industry, or industry
groupmg by demographlcs ~ . - be.inthe following year.-Any: random : subgroup. should be permitted to test at -

".-a10 percent’ mte To'the extent that: -

- rate adjustment will oceuriat the: ©
osts are'_reduced wrt.h the nu;mber:u

The Testmg Rates R S ‘-begmmng cf the calendar year in, order
- The’ ﬁnal rule marntams the uutral 50_. o i
percent random drug testing rate. We.. . - :

_ believe that this is the appropriate . . vanety of qther tools suc a5 press -
testmg rate for mdustnes that ar reles pecial mal ing ;

testrng rate to be lowered; :

- based on demonstrably Jow asinual - + estify rate’is th mmnnnmieffeqtnfe
-positive testing rates. The- decrsronwr E '\_ it i th . Tate 1o’ ensure deterrence fordrug ¢

" primerily bé based.on data submitted to- * positive:rate is 3 ) ‘ ‘

the Dep a.rtment

-testmga 50, percent Such-a

: ace-hased approach.re Wards »
ile. mamtammg ag- ?adequate deterre ce and. de,tectl
well as " Sorie employer:commenters stated:
filed - - covered employeeswere‘unaware-of ihe :

employers must submlt ata fora given .
‘calendar year by the following March
-15th. The 0fﬁce of Drug Enforceiner
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most drug use is’ ﬂlegal anddrug testmg
. helps ensure deterrence and detectton of
- even off-duty use.:

- -Considering the’ v1ta1 pubhc mterest
“in’ ‘protecting the safetyof our. == "
transportatton system and the data that
"show: the deterrent and detection ~
_“benefits of high random rates. for drugs,
the Department cannot justify. .
pemut’ang a reduction to 10 percent
. Statistically, lowenng the rate to 10 .
. percent: -‘would result in less” -

- Tepreséntative data since $6 few .
~-employees would be tested. Fewer tests
“resultin less detection. So few tests .
. woiild:be conducted at’a 10 percent rate -
-that it might take a long time'to notzce
a.ny adverse effects. or ‘trends. -

“(Data’ Requlred To Ralse or Lower .
Testmg Rate . -~ - i

~The Department is requm.ng two years

of data before a potential reduction i in.
i agiven mdust_ry this technical change
* should imake litle difference: That we

"the testing rate becatise we want to
" tnake sure that the use of drugs is, in

- fact, demonstrably low and the data -
- reflect more than'a 5tat1st1eal aberratton
oran unusual year.

On the other band, ifan mdustry s .
data indicate a positive rate at or above
1.0 percent in; mycdenda year, we .
wﬂl raise the testing rate based on onIy
one year ’s data; Qur pnmary interest is-
:‘ensuring safety and it is-important to .

- take a-conservative approach Under. our:
approach ‘however, there is up to one:
“years’ time lag between a rise'in positive .
“test results and an increase inthe
‘random testing rate. In-extraordirary -
circumstances that endanger. public |
“safety, we may heed to take emergency .
action before the‘begmmng of the :
calendar year.: . o

One-Ttme Exceptton o

‘There is ohe relatively minor c:hange
from the NPRM. Large transit companies -
" and intrastate motor carriers will begin' .
" fandom. testing-on ]anuary 1, 1995, and -

" small transit compantes and-intrastate
“motor carriers.on January 1, 1996. If we -
.required a positive rate of less than 1.0
-percent for two years of testing.at a 50 ,
- percent Tate for the transit and motor
‘carrier industries, the rate could not be -
- Jowered until January 1,'1999, at the™
garliest. Becduse interstate:motor. -
. catriers have been festing for several :
years and transit and intrastate motor. .
_'carriers canlearn’ muich from other -
: transportatron employers that have been

* testing for'a number of years, and. -
" because FTA.and FHWA will have. -
received a srgnrﬁcant amount of data _
- over the first two yéars, we wilk prowde
_a-one-time eéxception from this general -
"“rule and allow the random testing rate -

. to-be reduced based on only one year of -
data from the. ennre mdustry and two- -

o

T OtherProwsmns s o

** more than one DOT agency, the
- employee is subject to random drug’ .

‘under the drug’ testmgrules of more -

Years from 1ts large’ entmes The :
“Secretary, in consultation with the’ FTA'

- and/or FHWA Administrators-does, "

however. exphcrtly reserve the:
- discretiofi to require another yearof -

a notice’ stﬂng that the rate'will not be

o 'ehanged until one’ more year of data has

“beén obtamed

. Weare not makmg any change in. the =

" rule to-account forthe change in the

'j; o man}uana initial test cutoff Ievels The -
o c:hange merely altows foi more unne

specimens that contain marijuania’ =~ ..
‘metabolites to be identified. To the - :
extent that there is minimal druguse'in

will now be‘more suécessful in correctly
identifying positive samplesisno

' reason to make the DOT drug testmg ‘

rules mare lenient. Improvements in;

- technology that permit us-to identify -

- users-who'previously escaped detection -
‘are not a reason for lowenng our o

. standards. -~ '

. . The remainder.of t.ha proposals in the %

NPRM drew no.public comment and are.

. adopted without change The ﬁnal rule

_provides that if a given covered. -
‘employee is stibject to fandom dmg
- testing under the' dmg testing .rules of

testing at the percentage rate estabhshed

.+ for the calendar year'by the DOT agency -
- regulating more than 50 percent of the: -

employee’s function: Similarly, the final
rule provides that if an employeris .
required to conduct random drug testmg

- than one DOT agency, the employer

“‘may either establish separate: pools for- -

-, random selection, with each pool -
" containing covered employees sub]eet to
testmg at the same required rate, or

" establigh one pool for testing all covered

emiployges at the highest percentage rate

~‘established for the calendar year by any
DOT agency to wlnch the employer s -

subject.
Ii]the employer conducts random

- festinig through a consertium, the -

number of tests to be .conducted may be -

calculated for each individual employer
- ormay be based on the total number of *
-~ covered émployees sub]eet to random .-
~testing by the consortium. In orderto.
‘énsure deterrence, the dates for' .
' administering randorm tests must be -
-'spread reasonably thmughout the <l
calendar year. - R

:\.

The ﬁnal rule contams a number of

-definitions that mirror the alcohol - :
- ‘testing tules. The term * ‘positive rate” is "
. - -defined in the definition section of each .
' .operatingadministration drug rule as,
-data from the small entities if he or. she N
Lot ideems it necessary for safety. If the : -, -
* Department’s:review.of the'data .~ -
.- indicates that it is insufficient to make ‘- -
“.la determiination ta lower theTandom _
. testing rate to'25 percent,'we will issiie

“the number of positive results for:
random tests conducted under this part

_plus the number of refusals of random’ o

tests required by this pait, divided by

.. the total number of random tests . "
'.‘conducted under this part plis the -

~ number of reftisals of random tests . -

- required by this part  “Refuse to’
subrnit” means “'a covered employee -

[whe] fails to provide a urine sample as.

' required by 49 CFR Part 40, withouta.
-valid‘medical explanation, after. heor . -
-~ she has recexved poticeof the = - .

.. reguirement tobe tested in- accordanee

" with the provisions of this part,or =~

engages in conduct that clearly obstructs

_the testizig process.” As a practical -

* matter, this means that: refusals totake .
- random’ ’

drug test count as a positive -
result and would be added to the total

pumber of random tests conducted for -
_the purpose of calculating the industry -
'positive rate. Since they are treated as
. if they:are positivein terms of most of
~the rules’ consequences; we believe; t.hey
-.should bé counted inthe totals: -
"' “Moreover, without this approach, the

system could be easily abused. For - -
example, employers with lngh posmve
-rates might have an incentive to subtly
commurnicate that employees who test .-

. posmve will be fired but employees

- -who refuse to be tested will receive little
" or no punishment other than facing -

: ,‘removal froi ‘duty and evaluation, The

FAA, FRA and USCG also have other
sanctions fof refusals,” * -
‘Adulteration of a urine sample is :

-considered a réfusal to test because it

constitutes an obstruction of the testing

. process. As such, adulterated specimens "

are included in the calculation of the

- industry positive rate. Administrative or
~procedural errors during the testing -
. process, such as breaking the container :

: holding tha: sample, that resultin -

canceled tests are not counted in the

" totals when calculating the mduStry -

random test rate.

-Modal-Specrﬁc Actions =

“The Coast Guard is also removing
existing (and no longer applicable)

' regulatory language thatallowed -~ -
-existing marine employers to ‘begin their -
Tandom drug testing at.a 25 percent | '

annual rate (46 CFR 16.205(d)). This

?protnsxon was included to reduce the
_-initial burden that the then-new random
© drug testing program would impose on - -
- employers: Because the provisionno
- - longer serves any purpose, and may lead -
_to.confusion, the Coast Guard has o
- removed tlns regulatory language


http://should.be

" testing data in 1994, and to report-that

- Transportation admrmstenng

. ~industries are less than 1.0 percent If.
- the positive rates are below 1.0 percent
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S RSPA is revrsrng the random testrng
" cycle to a calendar year beginning on
~.* January 1

“'Decemiber 23, 1994, Management
‘Information System final rule requ:res
ooperators to-collect specified drug

inforimation to RSPA on an annial basis

- beginning in 1995. Previously, operators
* had conducted random testing and |

.The FAA is adding three deﬁnmons

 and amendmg a third. definition to rnake o

- ‘the drug testing rule clearer and to”-
. parallel the alcohol tesnng nule.
' “Contractor company™is defined to-
mean “‘a cornpany that has employees . -

" wlhio perform’ safety-sensitive functtons .

- by contract for an: employer »+DOT

: jagency ' is"defined to mean “‘an agency ..
(or “operating admtmstratron') of the -

Unitéd States Department of:..

<. regulations requiring drug testing (1a .

: + CFRpart61 et al; 46 CFR part 16; 49 -

. 'CFR parts 199,219, and 382}in-. -

- ‘accordance with 49 CFR part 40 " The .
“FAA is also adding’ 4 provision to clarify

mlr:rent requ:rements concernmg access |

. to records. The provision provides that
- an employer Tequired to conduct e
" random drug testing under the anti drug
rules.of more thdn orte DOT agency

. shall provide each such ‘agency access to_
the employer’s records of random drug *

. festing, as determ.med to be necessary
by the agency to ensure the employer s

S comphance with the rule, This-,

provision is designed to resolve 50me.
- ‘confusion regarding compliance .-

" monitoring of multi-modal poole S
o v cost savings of approximately $9 million

. pei-year for the aviation industry if the.

* testing rate is dropped to 25 percent. ..

‘USCG estimates an annual cost savings -

-of between $0.8 million t0:$1.6 million. ..

.- annually for maritime; RSPA estimates -

" $1.4'million or more peryearfor . -

- pipelines; FRA estimates $1 million per.

" year for the railread mdustry, FHWA -

. estimates $107 million per year or more
*for motor carriers; and FTA estimates an
-average of $7 million per yearof more .

+ " for transit, Further detail is available in -

- the OST final regulatory evaluation and -

Implementatton Dates L
--Based.on the: 1992—1993 data

““subrmnitted to FRA ‘and FAA, the ra:lroad :
. _.and aviation industries may begln '

" testing at a minimum. 25 percent .

. random Tate beginning January 1, 1995

because their positive rates were less- - -
Y than 1.0 percent ih-1992'and 1993.

“ . ‘Pipeline and marine employers will -

. continuetesting-at 50 percent until they .
. have 2 years of data showing that. .

_" random positive rates for their. .

- for 1994 and- 1995, then testing rates .-
... may be lowered to 25-percent begmmng
_]a.nuary 1,71997,.7

‘Interstate mntor Cafriers are currently

' 3testmg at.e minimura 50 percent testing

" rate and will continue to do so until the
o .posrtrve rate for the entire motor carrier’

_“industry (both interstate. and intrastate

: _; and motor coach Dperanons) is less than

1and endmg December 31. The .

o random drug testing at a minimurm 50
: percent testing rate on January 1, 1995,
.and small transit operators will begm e
' random testing at a 50 percent 1ate on.
- january 1,1996: If the.1995 and 1996 -
" data for large transit operators combmed

. cntenon will contmue totestata
.- -minimum 50 percent random tesung
. rate:: :

" evaluations, which. are avarlable in: the
‘Tespective dockets.. N

7 Executxve Order 1 261 2

_ " This final rule; has been analyzed in -
: accordance with the principlesand -
' criteria contained in Executive Order :
*'12612; and it has been determined that
Jit does not have sufﬁc1ent federahsm :

'41 0 percent Large mtrastate motor

‘carriers will bégin random drug testing.

_j‘_at a minimum 50 parcent testmg fate, on

January 1, 1995, and small intrastate

. moteF carriers wrll begm random testmg
_ “at’a 50 percent rate on }anuary 1,1996;

- Wewill allow the motor carriér industry *
tbreduce i its testing rate to 25 percent
“beginning on January 1, 1998;if the -~

" 1995 and 1996 data for thoserequrred

. maintained récords on an Apnl-Apnl or -

" August-August cycle. The revision will-

-allow operators to'conduct random

-" - testing and collect their drug tesong '
- data on a calendar yeat cycle. .

to conduct random testing under the -

- FHWA rule demonstrate'a posmve rate .
.of less than 1.0 percent.

-Large transit operators » will begm

with the 1996 data for simall transit
‘operators demonstrate a positive rate of
less than 1.0 percent; we will allow: the
transit industry to reduce its testing -

1ates to 25 percerit beginning on Ja‘nuary

1; 1998, Industries that do-not meet the

Regulatory Analyses and Nohces ‘ _
DOT Regulatozy Po]rcres and Procedures

. The final rule is consrdered tobea B '
stgmﬁcant rulemaking under DOT
Regulatory Policies and Procedures, 44

" FR 11034, because of the substantial’

public and Congressional interest in th1s

“subject. A regulatory evaluation has -

been prepared and is available for:~

- ‘review in the OST docket, This final -
- rule was reviewed by the Office of .
* Information and Regulatory Affairs °
--pursuant to Executive Ordér 12866.

FAA estimates an-average potentral

the QA preliminary. regulatory

1mphcat10ns to warrant the preparatron
‘of'a Federalism Assessment.

Regu]atory Fleijrlriyﬂct
- Based on the currént positive testmg

“rate data; the aviation and rail mdustnes

will qualify for a reduction to a 25% -

- testing rate in'1995. Although this -
- -change will result in substantial cost

savings; there will be little ¢conornic™ = -

-impaction a substantial number of small

entities in those industries. It is drfﬁcult‘

. to'project which other tranisportation
_.-industries are likely t0 qualify fora -

' reduction in the testing rate. The
. remammg transportatlon industries

(motor. carriers, pipelines, maritime; and

‘ .t.ransn] include many small companies.

.- If the random testing rate were reduced.
-in any of those industries, there mrght

.bea significant cost savings, as -

~discussed in the accompanying

- regulatory evaluation. In addrnon, to the

extent that the rate:is lowered it might.

have a negative econoniic impact on

those who provide services:to - .

o ernployers covered under therules, -
- some of whom are small entities. Under
the best: c1rcumstances, however. motor

carriers, transit and pipeline industries

. could notreduce their testing rates until
1998, We therefore certify that this rule.
will not have a significant-economic .

~impact on a substantial number of small '
“entities for at Ieast the next: several

years

Paperwork Heductron Act

There are a number of reportrng or

recordkeepmg requirements associated
~ “with DOT-mandated drug testing:Some -
. of the requirements are currently part of -
" the OAs™drug testing rules and some.
- have been'incorporated asd result of the.
- final rules setting up the management

mfonnatron systems that were..

. published in-the Federal Register on-
‘December 23, 1993, To the extent that .
fewer random tests are required ina-
given transportation mdustry there wrll :

be a proportionate reduction in

- recordkeeping, but no change inthe . S

“reporting requtrement :
‘Issued in Washmgton, D C on November‘

22,1994 .
-Mortn'nerL Downey. .
-erlriy Secretmy 7

FAA'

;'14 CFR Chapterl -
_ 'VtLlSt of Suh;ects m 14 CFR Part 121

Air carriers, Aircraft; Aircraft prlots

" Airmen, Airplanes, Air transportation, -

‘Aviation safety, Drug. abuse Drugs,

: Narconcs, Pilots, Safety,
: Transportatlon vy

For the.reasons set. out in t.he

) preamble, the. Federal Av1at10n L
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Admlmstratlon amendsd CFR hart'
121, 4 fol .ws~

PART 121-—CERTIFICA’ ION AND .

OPEBATIONS 'DOMESTIC, FLAG, AND
", SUPPLEMENTAL AlR CARREERS ND g5
i COMMERCIAL_OPERATORS OF

e is: drawn ﬁ'om the: statrstacal repons reqtnred
“by:section X.of this appendix: In: order 10
- -ensure reliabjlity of the data; the: S,
" Administrator considers the quality nd o
~.completeniess of the reported-data, may. .-

. énployets, and may make appropriate’
s modifications in-calculating the industy
_wo. - positive rate. Each year; thie. Admrmstratcr ,
o will publrsh in the Federal Register the .
' minimium anmial percentage rate for random
¢ "drug testing of covered employees. The new:

. minimuin ‘annual percentage refe for random
.- ‘drug testing will be’ applicable starting -
. January- 1of the calenda.r yedr: followrng.‘

3. When them nrmum annual percentage
for random. drug testing is 50 percent, th

Administrator ma lower;thts rata 625
o lovees fEth

recerved-undemthe reportmg requtrements of .
" this appendix for two consecutive calendar
v . yedrsindicate that the reported posrtwe rate
». . Isless than 1.0 percent. -
_ '~ 4. Whén the minimum aninal percentage
' rate for randorh drug testing is 25 percent,
. and‘the data received under the reporting * .
i : - -reguirernents of this appendix forany
Contmctor company rigans 4 company that‘ calendar year indicate that the reported
has employees who:perform. safetyasensrtwe . positive rate-is équal to ot greater than 1. o
functtons by contract for an emplcyer
. -DOT agency fieans an.agency:{or + -
: “opera ng ddministration”} of the- Umted
- States Department of Transportatton
- administering regulatrons Tequiring; drug
-testing (14 CFR part 61 et'al;;46.CFR part. 16 J
49 CFR parts 199, 219, and 382) in
accordance ‘with 49 CF_’R.part 4.
"Positive rote meansithe r
Ares_ults for.randor drug tests
- under this appendix plus thie.
. refusals to take.random tésts requrred by
- appendix, divided by the total number.
‘random.drug tests conducted under this
., appendix plus the number of refusals to talce _
random tests Teqil __d- by:this appendix;. *-+%.6, The employer shall randomily select’a
--Refusal to subniit means that an mdwrdual ‘ sufﬁment namber of covered: employees for':
fatled 1o provide 4 urine sample as reqmred - testing during each calendar year to equal an
“*by 49 CFR part 40, without a genume *" annua)Tate not 1ess than the minimum
- ‘inability toprovide a specimen (gs - " annual percentage rate for randorn drug :
. detetmined by a medical’ evaluatton]. after he~ testing determined by the Administrator. If
-or'she has received notice of the requrrement the employer conducts fandom. drug testmg
.to be tested in accordance with this . . throuigh a consortium, the riuriber of
appendrx, or engaged in conduct that olearly *.: émployees.to he'testéd may be caleulated for
obstructed the. testmg proces “each mdlvrdual employer or-méy be based: on.
‘ : AR I " the total number of covered employees.: -
gy Append1x7 Section V Per Y raph coyeted:by:the consortium who are: subject to
X 1srrevlse to read ' follo randomidrug testing at the same minirmum:-
. annual percentage rate nder thts pa’rt or any
- DOT drug, testing Tule: B
ch employer shall: -ensure hat; random
drizg tests conducted under this. appendtx ‘ar
upennounced and that the dates for ©
administering random tests are spread. .
reasonably throughout the calendar: year
-8.1f a given covered employee is subject -

minimum annual percentage rate for random
* drig testing to 50 percent of all t:overed

employees s
V-0 5:The selectton of ernployees for random
drug testing shiall be made by a screntrﬁcally
valid method; such-as & randorm-number © - -
table.or & computer-based random number -
générator that 1§ matched with émp
Social Security nurnibers, payrall -
ldentli' ication numbers -or ot.her compar

have an sgial chance of. bemg tested’ each
timie selections’ ade. " "

" rules of more than one DOT agency, the

" empldyee shall be’ sub]ect to random drug =

. testing at the ped

;" the calendar; year by the: DOT agency
regulating more:than 50’ percent of the :

" employee’s function, - -
‘9, Ifan employer is requlred to conduct

. .random drug testmg under the drug testtng

" rate-for raridomd g testing is based on'the”
reported positive rate for the entire: mdustzy
~AlL mformatton used for thts detenmnatron

- -'.‘,employerrnay— B

"_-Da\ndR Hmson, : RATRRTE VA
- Administrator; Feder_u] Awatron P

percent; the Administrator will increase the' .

. COntmues to’

¥ 7301 and 7701; 48: CFR

- added in alphabetrzed order to read as:
follow g2

_-?_gte 105 neﬁnitionsoftems usedlrl tms :

T

fientage rate: estabhshed f‘or.‘:

“ralés of more ﬂtan -one DO'I' agency, the

[a} Establish’ separate pools for randcm

] : e selectton, with-each pool containing the -
. covered employees who are subject to teshng
* obtain: additional information o Teports: &om_ .

‘at the 'same, required rate; or - -
() Randoily select covered. employees for '

- testingat the highest percentage rate :
* establishied for the calendar, year by any DOT ‘

agency to which the employer is sub]eot.

10, A employer required to conduct * ’
random drug testing under the anti drug mles;
of more than-one DOT agency shall prov:de

‘each ‘such-agency atcess te the employer’s

" records of random drug testing, as -
:‘determined to be necessary by the agenc’y to
 ensure:the employer s comphance wrth the o

m.le

f DC n November 22--\

Admmzstrotron
USCG' R

_' ] CFFI Chapter ! ;
List of ! Sub]ects in 46 'CFR Part 16

Drug testing, Marine safety, Reportmg ;

o and recordkeepmg requtrements, Safety,

Transportatxon e s
For the reasons set out in: the BN
preamble. the Coast’ Guard amends 46

' ;CFR part 16, as follows:.
PART 16—CHEMICAL TESTING

1. The authonty citdtion for part‘ 1.6' 5
i follows. R
2103, 3305 7101

f'Authom-y 46 U

part.."

x S "*'. .;‘*. o

Posmve rate means thé number of -

positive results for random drug tests ”
.-‘conducted urider this part plus the-
“miimber of refusals to take randonr tests

required by this-part, divided by the

. total number of random drug tests::

‘eonducted under this part plus the: .

“‘number of refusals to take’ random tests

I‘equrred b "thts part. ‘

Hefuse to subinit Tiigans that a’

créwmeniber fails'to ‘provide a uri o
- sample as requtred by 49 CFR part 40;

withouit a:genuine inability to provide. a

: - 'specinen (as determined by a medical®
. ito randont drug testing under the drug testmg -

eva]uatton] gfter he'or she has received -

. notice of the requrrement to be tested in-
- accord j
“ part, or engages in conduct that clear]y
- obstructs the testmg progess. -

e * SR * *

with the provisions of this: |

3.In §16. 205, paragraph (d] 1s “‘ '

removed and reserved



- based random number generator that i 1s
-+ matched with crewmembers’ Somal
“Security numbers ‘payroll .-

... tested each time selections are made -

- shall continue to exist throughout his' or
" ~her employment. ‘As an alternative, ~
~ random selection may be accomphshed ‘
" - by periodically selecting one-or more -
I ‘Vesséls and testing a1l crewmembers.

- covered by this. section, prevrded that
-‘each véssel subject to the marine : :
g employer s test program remains equally--
* subject ¥ L :

o B R '.a-:.-

‘ ::_‘iof this $ection, the minimum annual

_ s;-'_'mth this:p

. increase or-decrease the minimum =~ © " -

" ‘annual percentage rate for random drug.
*, Atesting is based on the reported random -
- positive rate for the entire industry. AN
- information. used for this determination -
* is drawn from the drug MIS reports.

' ;'relrabrhty of the data, the Commandant’
* considers the quality and completeness .
-~ of the reported data, may obtain: .
* . additional information or Teports; from .
.. marine employers; and’ ‘may. make .
. apprapriate inodifications in calculating -
. the industry:random positive rate. Each. .
+.year, the Commandant will pubhsh in-
% the Federal Register the minimum .
" annual percentagé rate for random drug
. testing of covered crewmembers, The L
~new minimum anmal percentage rate
" for fandom drug testing will be .
- .-applicable starting January 1 of the.
calendar yéar following. publication.

ok pereentage rate for random drug testmg
1.i§'50 percent, the Commandant. may-
~lower this rate to 25 percent ofall -

. -covered-crewmembers ifthe. *
- Commandant determines that the data

a recewed under the repomng '

L rédei-ai:;,kegi',steivz ivoi. 59, No:.231../ .mday',;n;ecember‘; : ‘z,: 1994 -/ Rules and Regulations -

- 62227,

4 In § 16 230, para,graphs {c) and (e) reqmrementsnf 46 CFR 16.500 for two

j. - aretevised, paragraph (f).is’ redesrgnated -consecutive: calendar years indicate that .
. as paragraph (k), and new-paragraphs: (ﬂ
. through (j) are added to read-as follows: -

- § 16.230 Bandom testlng requtrements.

(3] When the minirmum ammal .

* T e e . is'25 percent,’ andt'hedatarecexved
(c) The selectton of crewmembers for ~inderthe: reportmg reqmrements of 46
" random drug testing shall be made by a - . CFR 16,500 for any calendar year .
- “gcientifically vahd method, suchasa ~ indicate that the posit rate is eqnal to
- randorh number table or'a computer-"". " -gr. greater than 1.0 percent, the - A

;' Commandant w111 increase the *

** raidom drug testing to" 50 percent of all

. identification numbers, \other ‘-covered mwmembers

’ " comparable identifying numbers: Under M ] sh 11 d I
“{he testing freq uency and selection” - : (g) arine-employers-shall ran om y:
- process uséd, each.coversd, crewmember * select a sufficient number of covered -

" ‘shall have an equal chance of being - * crewmembers-for testing during each

" calendar year'to. equal an-annual rate-

. “not less than the minimuii annval . :.-
' percentage tate for random’ drig testing
o determmed bythe Commandant. If the -

and an employee s chance'of eelectron

: .'testmg through 4 corisoftium, the
S namber of crewtmembers to betested -
:'I‘_ may be' calculated for each individual -

-total number of covered crewmembers
covered by the consortium who are

 subjecttg random drug testing at t.he

- same minbmum annual percentage rate
:under thls part or any DOT d.rug testmg

electmn. o

VS THRE

‘(o) Except as provrded in paragraph (f)

- percentage faté forraidom drug tesung : 'rule _
. i?:&z:;geim ¢ .Of covered - o m Each marine employer shall’ ‘
-~ (f) The annual tate for mndom drug ' ensure that random drug tests, o

'testing may be ad;usted in: accordanoe \COﬂdﬂCted under this part are .

- “unannounced and that the- dates for:

'+ administering random tests are spread .
reasonably throughout the calender

» year;

ph.-
(1) The Commandant s decrsron to

required by this prt: In order to ensure 28ency for the same marine employer, .-

; irandom drug test giat the percentage
[rate-established for the calendar year by

percent of the crewmember s function.

:(j) .8 marine eraployers required to
. conduct random- drug testing under the.:

agency, the marine employer may-—
Sy Establish separate’ pools for

: "random selection, with each pool ,

_containing the cevered crewmembers -

‘ who are subject to: testmgat the same

3 (2) Randomly selectlsuch :
- crewmeémbers for testing at: the h13hest
-percentage rate ‘established for the "

/(2) When the minimum aninual -

the positive raté is less than 1.0 percent :

percentage rate for random drug testing: -

 maring employer ‘conducts random’ drug' addmg e, followmg deﬁn trons i
e 3

- marine employer or may be based on the

i) If a gwen covered crewmember is -
“‘subject to random’ drug tésting under the
drug testing rules of more than cne DOT'

- the DOT agency regulating more than’ 50

’ -drug testing rules of more than one DOT -

(_.‘.l-calendar ar hy an: ).Ta eTi to
ye_ o y g Cy s.0 . information used for this determmatxon

Issuedqn Washmgton. DC, November 22
1994 i

VADM Al B Henn : : -
- Acting Commondunt Umted Stetes Coa ah

-Guard

RSPA 0
49CFROhapterI

: L:stofSub)ectsmtlQCFRPartl% R

- Pipeline safety, Drug testing, =
Recordkeepmg and reporting. -
' For the reasons.set out in.the -

‘ preamble ‘RSPA amenﬂs 49 CFR Part

199 as follows:'

PART 199—BRUG AND ALCOHOL
TESTING R

1. The: euthority cltahon for Pert 199
1s revised to read as follows o

S Authonty 49 Us C. 60101 et seq.. 29 CFR

1 53, . :
2 Sectron 199 3 is amended by

alphabeucal orders -
§1993 Deﬁnitions. N

* - * *_-. . *:. * K _'
Posmve rate. means the number nf

i posmve results for random drug tests -

"conducted under this: su.‘bpart plus the:.

number of refusals of random tests-

tequired by this subpart; divided. hy the :

g total number of random dru tosts’ -

‘conduicted urnder this snbpart plus: the :

~  number of refusalsiof mndom tests b
o reqmred by thrssubpart.

Refuse to submrt meane that & covered
- employee fails to provide aurine -
‘sampleas. required by 49 CFR Part 40,
‘without a genuine inability to provrde 2
~ specimen (as determined by a medical”
“evaluation); after'he or she hag recewed
‘notice of the requirement to be tested in -
.accordance with the provisions of ttns
- subipart, or engages in.conduct that" - - ..
clearly obstructs the testmg process 2

®._.- -I’" “*'.*. *

- 3. Section 199.11 is amended by © -

' revasxng paragraph {c) to read as follows:;

§ 199 11 Drug, testsrequired.
L OERE B DR 5, :
{c) Bandom iestmg 1) Except as.. -
.- provided in paragraphs {c]{z}through
-, (4) of this.section, the minimum annual.
- percentage rate fof random drug tesung
shall be 50 percent ofcovered T
employees : :
(2) The Admmrstrator s decxsron to
‘inciease or decrease,the minimum.-
annual percentagerate forrandom: dmg .
testing is based on the reported posmve
‘rate-for'the entire industry: All-

ds drawn from the drug MIS reports -
qmred by this subpart. In orderto”



; :"day. December,gz 1994

"‘:_f;Ri:tl'efs and f.‘Reg"}:i lgti:ens- ot

s dates for ad.rmmstenng randem tests are .
..spread reasonably thmughout the
N .Lcalendar year... G
A8)Ifagiven ¢ covered employee it
- subject to.random d.mg*tesung under the.
drug tésting rules of more than one DOT
agency for the same operator, the " -
employee shall be subjsct-to randomi:
“-driig testing at the percentage rate.

e .
appmpnate mod1ﬁcat10ns in ca]culatmg
ot : ar, the

'Feder ]; Reg:ster ‘the mln'- R ann;
&percentage ‘rateifor ran_dorn ‘drug testing
of h DOT agency régulating more than 50
percent of the: employee’s fanction. -
{9)If an operatar is reqmred to

‘ blish. pa'rate C
selectmn 'w1th ch pool ontammg the
oyees.who are subjeet to
tthe sime required rate; or
: Randomly select such. employees
.= for testmg at the highest percentage rate
‘established for the calendar year by any

the reporung reqmré;ments of § 199. 25 :
for twor consecutwe calendar yea:s-. .

is ~Iess than 1 0 percen

-{4):When the minimum:
percentage rate for random
is 25 percent, and the dat;
upder the. nepcmng Tequin :
§ 199.25-for any calendar:year mdlcate
that t.hereported pesxtwe Tateds. equa ..

'sub]ect :
ax 1*" ok

.*.‘

-anmn ,percentage rate for
“;ran mn '_dmg testmg to 50 percent of a}l

“i, -Administrater will pubhsh in:
_.Federal Register the'minimum: L
. “percentage rate for randoni-driig testmg o
. of covered employees Thenew-.

establishéd for the caléndar year by the ‘

: ,' follows
._“conduct random drug testmg under 18

I ;.‘random drug testing rat

Refuse to subrmt means that 8 covered'

e empleye ails-to provide a urine

- sample:as: reqmred by 49.CFR Part 40, -
L 'Wltheuta  genuine inability to prowde a-
-specimen (as determined by a medical

evaluation),’ aﬁer he or she has. recewed -

'riotice of the reqmrement to be tested in.-
“accordance with the provisions-of this
‘part, or engages-in conduct that cIearIy

obstructs the testmg process

'Jk*-‘: L *,‘.,*.

3. Sectlo ] 9 602 15 added as

§219:602 Adm;nistrator'" -detenmnation of g

‘(a) Except as provided in paragraphs -

: (b) through (d) of this section, the -

‘ ninimurh annual percéntage rate for.

. ‘random drugtesting shall be 50’--percent o
" of covered-employees. .. -

(b)Y The Admm:strator s dec1smn to

.in¢rease or decrease the minimum =,

L BOT agency, o‘wh1 ch the operator s -annual percentage rate'for random drug:

testing is based on therreported: posmve
rate for the.entire industry. All -

" information used for this detenmnat:\on L

is drawn from the drug MIS reports:

" tequired:by this part. In order to enstire

reliability of the data, the Administrator

. considers the quality and’ completeness
- ‘of the reportéd data, may obtain.”

additional information or reports: ﬁ‘om

-railroads; and: may make: appropnate RN

modifications in-calculating the
industry positive rate: Each 3 year, the

:minimum annal percentage rats. for

'  randor drug testing will be applicable
"startmg January-1 of the calendar year

followmg puhhcauon :
- {c) When the'minimum ahnual

s .percentage rate for Fandom drug testlng

' is 50"percent; the Administrator may -

‘employees for testing during'each ...
calendar year to'equal anannual rate -
mot; less than theymammum ki

ad_dmg, - alphabencal’o::d”
definitions f '

or maj be hased on- 1
employee coirbe,re 'ihe

it -determines -
-7 7 - the reporting requirements.of § 219 803 S

E md1cate that the reported positive. rate ; 7"

. toor g:reaterthan 1.0 percent, the .
: _Admmxst.rator*mll increase the -

- Minimum @ v

- random drug testing to' 50 percent of ail s

" whichi ensures that eveiy covered:.

Jower this raté to 25 percent of all”

" covered emplcyees if the: Adm:mstrator e
that the data received under. -

fortwo conseciitive calendar years -

§2 4 i
that the rcported‘posnwe Tate IS equa]

al perceritage rate fcr, L

© covered: emplcyees

d employees for =

“(e):Selection of cove
ting shall :

ve, neufrel criter
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o For the reaserrs stated in the

employee has a substantrallyi-equal‘: ) ;
; FHWA amends_49 CFR

He -.PART 382—CONTROLLED SRR
5;-SUBST ANCES! AND ALGOHOL USE

: X .- ANDTESTING "7 S
Imhoad. The selectron ; ethnd shall be R R SRR
“cdpable:of verification with respect to. 1 _‘The authonty for part 382
the tandomness-of the selection prccess; :

,-contmues o read as follows

« () The railroad shall randcmly select o Authority: 40 USC. 3113? 31301 ets seq,

4 sufficient number of covared ‘50 81502;and 49 CFR 1 48. =
employees for testing during each L5729, Section 382:107 is amended bY
:cilendar year to. equal an annual rate -  adding, in alphabetical order; a -
_‘notless than the minimum d@nnual .. definitionfor “‘positive rate” gnd

percentage rate for random drug testing - “reviging the definition‘of ) efuse to
..determined by.the Administrator. If the, - subm % as fcllcws g -2 _

.-railroad conducts randorn drug testmg : jj e
", through a consortium; the number of s v
~‘employees to be tested may-ba = i 7w Wl :
Calculﬂted fol' each Indl'Vldual ralll'oad e POSIHV& mte means the number of
~ormay be-based on the total number of - “positive results for random’ controlled
. covered employeés.covered by the - - ‘substances tests conducted under tlns
"‘consortium who are sub]ect_to andom part phis the number-of refusals of

* drug testing af thie same minjrium - . 'random-controlled substances tests =

~.annual percentage:rate under th;rs part : requn'e‘i by ﬂns part, divided by the DR

“or any DOT drug testing rule. -+ "' . . total‘of random controlled substances, -,
{g) Each railroad shall ensure that ... tests conducted under this part plus the :

randcm drug tests.conducted-under this - number of refusals of random ‘tests-
. part-are ynannounced and that the da‘tes '-reqmred by ﬂns Paﬂ _
for administering random fests.are .+ -ty TH i om e
: spread Teasonably: ' e
calender year’ :
“- 7(h)If a'given covered employee-is
 $ubject to random ‘drug téstin; under the
drug festing 1 rules of more than'
- agency-for thesime railroad; the
-‘employee shall be siibject- andom
“.drugtesting at'the percentagerate’ "7
+ establiskied for the calendar year'by.
“DOT agency regulating more than'50-
‘ percentof the employee’s function. . ',
~x (i) 18, railroad. 1s required t ‘to eonduCt-_
ST & ‘

,\provrsrons “of this part, .
: (2) 1F&nls to’ provrde

'a ency, the railroad may— -
. #(1) Establish separate-pools fo
random selecuom witli each- poel

notice-of the requirement for: urine;
I:testmg in accordance with the:.
provisions of this part; or-

A3) Engages in’ conduct tha lear
obstructs the: :

axographs w thmugh
tion; the: inimum annual -
rcentage.rate for rando oh

1l be 25 percent'of t _,the

Ny Heﬁrse to. submzt (to ari a]cohol or:’ ;
3 ; d i "

s

'. . alcohol ‘testing is based on the reported
- violationrate for the entire mdustry All

L information used for this

-* is'drawn from ‘the alcohol management

e “received-under the reporting: -
" requirements of § 382,403 for- tw N
- consecutive: cal dar years i 1nd.1cat that

bl *Ad.tmmstra 4may Tower this td

_.percent of-all drivers if the FHWA . . -

¢ Administrator determines that the d ta
. received under the reportm

ne - regliirements s

" consecutive calendar years indicate that

:*a.unual percentage Tate for randoim
“alcohol testing‘of drivers. The new:

- mininium annual percentage- rate for
- random aléohol'testing will be ™

._“ apphcable starting January 1 of the

' calendar year following publication. -

fb] The FHWA Admrmstmtor 5
decrsrcn to increase:or decrease the

" minimuni annual percentage rate for

information system reports required by,

- §382.403 of this part. In-order.io ensu.re R
" reliability of the data, the FHWA
‘Administrator considers the quahty and:,
'~ completeness of theteported data; may
- ‘obtain addi
; from | emp (
. appropridte modifications in calcu]atmg .
. the 1ndustry melatmn rate. Each year; . .

al mformatron Or: repcrts
, ahd may make. '

-(c}(1)When thé minimum annuak-. -
percentage rate’ for random alcohol, .

. "testing is'25 percent or more, the FHWA.-

Administrator may-lower thistate to 10

--percent-of all drivers if the FHWA

Admrmstrator determines that the: data e

£ 382,408 fortw

P L5 -td) (]
evaluatibn), after he or she. has reeewed - percentay
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[e] The FHWA Admmastrator s ., = _.
'decxsmn to ificrease or'deciease the -~ -
-minirum annual percentage rate for

- controlled substances testingis based on-

the reported positive rate for the entire

" industry. AW information used for this -
.. determination:is drawn frof:the . .
controlled substancesmanagement

_-information system reports Tequired by E

" §382.403 of this part. ln order to ensure -

* reliability of the data, the FHWA

- Administrater considers the quahty and -

“completéness of the reported data, may -

- obtain additional information-or reports -

- -from'employers, and may make | .

" appropriate modifications in calculatmg

~ the industry positive raté, Each year, the
FHWA Administrator will publish in
the Federal Register the minimim -
annual percentage rate for random :
‘contralled substances testing of drivers.
The new minimuin annual percentage

_rate for random controBed substances. -
testing will be applicable starting =*"

* January 1 of the calendar year followmg

-pubhcatlon e

(D) Whenithe mmunum annual

‘percentage rate for random ‘Gontrolled -

_:substances testing is 50 percent, the -

--rate to.25 percent of all drivers'if the -
“"FHWA Adminisirator determines that -
- the data received under the veporting
‘tequirements of §382.403 for two -
consecutive calendar years indicate that
the positive rate is less than 1.0 percent.
-However, after the calendar year 1994 of
. random testing for interstate:motor
 carriers under part 391; subpart Hand
the initial calenidar yeir oftesting by ' -
large employers under this section, the
"FHWA Administrator may lower the
-'rate for calendar year 1997, ifthe . -
‘combined positive testing rate isless -
‘than 1.6 percent, and if it would be in -
" the interest of safety .

-(g) When the mmunum ammal o
,percentage rate for random controlied
*“snbstances testing is 25 percept, and the

data received under the reportng - '
re%lmrements of §382.403 for any
" calendar year indicate that the reported”
positive rate is equal to or greater than
1.0 percent, the FHWA Adm1mstrator
~will increase the minimum annual -
-percentage rate for randor controlled

have an equal chance of bemg tested

each-time selections'areémade, . . :
(i) The employer shall randomly

* select a sufficient number of drivers for

testing during each calendar year to

equal an annugl rate not less than the

- minimum annual percentage rate for .
- random alcohol and controlled -

substances testing determined by the. A
FHWA Administrator. If the employer

.-conducts randomttesting for alcohol.

and/or controlled substances through a

-..'consortmm the Tamber of drivers: to be .

" the consortium who are subject to

tested may bé calculated foreach -
- individual employer or may-be based. on

the total nusiber of drivers covered by

random alcohol:and/or controlled

- substances testing at the same minimum

' annual percentage rate under this part
“or any DOT alcohol.or controlled
.substances random testizig.rule.

(7} Each employer shall ensure the‘t“

' random alcohol and controlied

substarices tests conducted’ undeT this

. “part are unannounced and that the dates

. *for administering random alcohol and -
- controlled substances tests are spread

- . reasonably throughout the calendar
 FHWA Administrator may’ lower this' T '

year, j
{k) Each: employer shall requn'e ‘that

" each driver who is notified of selection

for random alechol and/or controlled
substances testing proceeds to the fest

- site mmedxately, provided, however, - -

that if the driver is performinga safety—
sensitive fumction at the time-of

* notification, the:employer shall instead.

. ensure that the driver ceases to.

arform
the safety- -sensitive functibn and '

- proceeds to the testmg s;te as soon as
-~ possible. - -

{1} A driver shall only be tested for

- -alcohol while the driver is perforning -
safety-sensnwe funcuons, just’hefore

. the driver is to perform safety-sensitive
- functions, or just after the driver has

‘ceased fperfornnng stich functions. |

{m) If a given driveris subjéct to
random alcoho! or controlled substances
testing under the random alcohol or
controlled substances testing rules of
marg than one DOT agency for the same
employer, the driver shall be subject to

~ random alcohol and/or.controlled

-. substances test:ng 1o 50: percent of all .

-, drivers. -

=(h) The. S“electmn of dnvers for R

- random slcokol-and controlled:

" .substances testing shall be made by a
~“scientifically valid method, such asa’

. random number table or & computer-
*“based random number generator that is
" matched with drivers’ Social Security
numbers, payroll identification
numbers, or other comparable
1dent1fymg numbers. Under the.

* selection process used, each dnver shall

substances testing at the annual
percentage rate established for the
calendar year by the DOT agency -

- regulatinig more than 50 percent of the
driver’s function. '

{n) If an employer is reqmred o

- conduct random alcohol or controlled

substances testing under the alcohol or
controlled substarnices testing rules of
more than one DOT agency, the
employer may-— ..

(1) Establish separate pools for

" random selection, with-each peol

contammg the DOT-covered employees

who-are sub]ect to testmg at the same
. required minimurm-annual percentage -

’ rate. or

{2) Randomly select such employees
for testing at the highest mirdmuim

- annual percentage rate established for
.- the calendar year by any DOT agency to
- which the employer is suh]ect :

Issued'in Washmgton, De. on Nove.rnber 22

JET Y G O
'RodneySlaber, ' ' o

Administrator, Fedem”ﬁghway e
Admm:sﬂ'anon . o

FTA. y
48 CFR Chapter VI

 List ofSub)ects in49 CFR Parl ssa

Drug testmg, Grant programs-
transportation, Mass iransporiation,
Reporting and recordkeeping
requlrements Safety, Transportation.

For the reasons set out in the
preamblé, the Federal Transit
Administration amends 49 CFR Part .
653, as follows '

‘PART ess-pnevsmon OF o
PROHIBITED IRUG USEIN 'mmsrr
'OPERATIONS .

1; The authonty cuatlon for Part 653 f- T
is revised to read-as foliows

Authority: 49 U.S.C. 5331 49CFR 1.51.
2.In §653.7, the definition.of

- “positive rate” is added and the -

definition of “refuse to submit"” is
revised as follows: “».

- §653.7 Definitions.

* PR AR T

Posmve roie means the: number af

" : posmve results for random drug tesis

-conducted under this part plus the

- number of refusals of ranidom tests L

required by this part, divided by the
totalnumber of random drug tests -

. conducted-under this part plus the

number of refusals of random tes'ts
required by this part.
* L3 * B "

Refuse to submit means that a covered
employee fails to provide a urine
sample as requn‘ed by 49 CFR Part 40,
without a gemiine inability to providea
specimen {as determined by a medical -

~evaluation), after he or she has recewed :

notice of the: requ:rement to be tested in .

: accordance with.the provisions of this

part, or engages in conduct that clearly
obstructs the testmg process ‘

Tk ik * . * LR

3. Secnou 653 47 1s rev1sed to read as
fo]]ows '

| §653.47 Random Tesﬁng

(a) Except as prov:ded in paragraphs
(b} through (d) of this section, the .
minimum annual percentage rate for -
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_ random drug testmg shall be 50 percent :

" of covered employees.

- -{b) The Administrator’s demsron to E

. increase or.decréase the minimum- "

_ annual’ pementage rate forrandom drug
testing is based on the reported posmve

_rate for the entire. industry. All - -

* information used for this determination &
" to or greater than 1.0 percent, ‘the .

- Administrator will iricrease the

_ minimum annual percentage rate for.

. is drawn from the drug MIS reports -
_tequired by this part. Tri order to erisure
reliability of the data, the Administrator

considers the quality and completeness ‘

of the reported data, may-obtain

additional information or reports from :
" random drug testing shall be made by a

- ‘scientifically valid method, such asa

" employers, and may make appropnate
. modifications in calculating the - .
' industry-positive rate, Each year, the =
- - Administrator will pubhsh inthe
Federal Register the minimum annual

. percentage rate for random drug testmg .
-+ ‘numbers, or other comparable.

of covered employees. The new = .~ -
“minimum annual percentage rate for
random drug testing will be applicable
' -starting January 1of the calendar year .
- foliowing pubhcatron
" >{c)’'When the minitnum annual .

percentage rate for random drug testmg _

"is 50 pércent, thé Administrator may -
lower this rate t6.25 percent of all

covered employees if the-Administrator -
detérmines that the data received under E
- the reportmg requirements of § 653.73

- for two consecutive calendar years . -
indicate that the reported-positive rate’
_is less than 1.0 percent, However, after
" the initial two years of random testing
by large transit operators and the initial
first year of testing by small transit

‘eperators, the Administratormay lower
*the rate the following calendar year,if -

the combined positive testing rate'is less

“than 1.0 percent, and if it would be in- . -
- the interest of safety. ' o

' is25 percent, and the data received
-~ under the reporting requirements of
-§653.73 for any calendar year indicate

. made

. determined by the Administrator. If the
. employer conducts random drug testing:

(d) When the: mlnlmum animal _
percentage rate for random drug testing

that the reported positive rate is equal

randonr drug testing to 50 percent of all’
covered employees. - . .
(e) The selection of employees for.

random number table or a computer:
based random number generator that is
matched with employees’ Social .
Security numbers, payroll. 1dent1ﬁcat10n

identifying numbers: Under the -

- geleéction process used, each covered - -

employee shall have an-equal chance of
being tested each time selections are -

(f) The employer shall randomly Co

select a sufficient niumber of covered .
employees for testing during each -

calendar year to equal an annual rate_ '

‘riot less than the minimum annual . -

percentage rate for rapdom-drug testing. -

through a consortium, the number of
employees to be tested mayhe © -

-calculated for each individual employer

or m&y be based on the'total number of

“covered erpployees covered by the

consortim who-aré subject to ra_ndom
drug testing at the:same minimum = -~

annual percentage Tate u.nder tlns part

or any-DOT drug testing rule.

(g) Each employer shall ensure that

: random drug tests conducted under this

part are unannounced and that the dates .’

 for administering randoim tests are

spread reasonably throughout the -
calendar year.:

(h} If a given covered employee is -
subject to random drug testing under the -
drug testing rules of more than one DOT
agency for the same employer, the
employee shall be subject to random
drug testing at the percentage rate -
established for the calendar year by the

‘DOT agency regulating more than 50
" percent of the employee’s function.

(i) If an employer is réquited to -
conduct raridom drug testing under the

- drug testing rules of more than one DOT -

agency, the employer may— _
(1) Establish separate pools for
random selection, with each pool

. containing the covered employees who -
- are-subject to-testing at the same-

required rate; or:
(2) Randomly select such employees

- for testing at the highest-percentage rate .

established for the calendar year by any '
DOT agency to whrch tbe employer is

‘ .su’o]ect

Issued in Washmgton, bc on November 22,-

: 1994

Gordon J, Linton, . " - : '1;'-
Administrator; ‘Federal Tmnsrt .
Administration; :
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