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Aloohol Mlsuse Preventlon Prograrn :
~for Personnel Engaged in Speclfied

' Avlation Activities -

5 AGENCY, Federal Avxatlon
-'Admmlstratmn (FAA) DOT

oL ACTION: Final rule.

,actmns should request a copyof -
- Advisory Circular 11-2A, Notice of

_published a notice of proposed-
“rulemaking (NPRM) in wluch it -

' SUMMARY: This final rule. prescnbes

.. regulations establishing the aviation -
- industry alcohol misuse prevention
- program. It includes requlrements for an
--:alcohol testing program for air carrier .

' ernploy‘ees who perform safety-sensitive

o .dutzes, in 1mplementat10n of the FAA-
Telated provisions of the Omnibus -

. Transportation Employee Testing Act of
- 1991, which was enacted on October 28,

1991, Employees who-perform safety-
"+ sensitive duties directly or by contract -
‘for aviation employers that hold a

) cert1ﬁcate issued undeér certain FAA.

.. ‘regulations, operators as- defined in the
" regulations, or air traffic control

" facilities not operated by the FAA or the

2 U S. military must be subject to an FAA-

- mandated alcohol misuse prevention -

© program, (AMPP). This final rule

*. requires alcohol testing of these -
" employees, proscribes certain alcohol- . .
. hearings with copies of any material.

related conduct, and establishes *
- specified consequences for engaging in
. alcohol inisuse. Empleyers must

. ‘provide written materials to covered
- .employees. explammg the program ang .

: Leducating employees about the dangers

. of alcohol misuse. Employers must-also’
" submit reports to the FAA on the results

* 'of th gram. This fule is intended to. - s
|97 the pro ; : _ .currently restrict the consumption of

“ensure that public safety is maintained

by preventing alcohol misuse by safety~ .

"~ sensitive avmtxon employees :

' pATES: This rulei is effective on March
17, 1994

e ‘FOH FURTHER INFORMATION CONTACT

. Office of Aviation Medicine, Drug

. Abatement Division (AAM-800), "
Federal Aviation Administration, 400
7th Street, SW,; Washlngton DC 20590

i telephone (202) 366-6710.

- SUPPLEMENTAHY INFOHMAﬂON
. Availability of Final Rule’

Any person may obtair a copy of tlns
firial nile by submitting a request to the
;- Federal Aviation. Administration, Office
- of Publi¢'Affairs, Attn: Public Inquiry -
Center’ (APA—-23D} 800 Independence

A

" other DOT agencies; the FAA held a
.- series of public’ hearmgs onthe

. _been placed in the docket. The

Avenue, SW Washmgton DC 2{1591 or "
- by.calling. [202) 267-3484. Reguests
. must: mclude the notme number of tl:us

final rule. . :
Persons mterested in bemg placed on
@ mailing list for future rulémaking -

Proposed Rulemaking Distribution -
System, which’ descnbes the apphcatmn
procedures : :

; Backgruund

On 'December 15 1992 the FAA_

proposed to require air carriers to

.. institute alcohol misuse prevention.

. programs similar to the antidrug

" pTograms a].ready im place {57 FR -
" '59458). The NPRM was published as
part of a coordinated effort by the Office
of the Secretary of. Transportatxon (OST)
and four other DOT agencies to address.

the issue of alcohol misuse in the
transportdtion industries. With the -

exception of the NPRM pubhshed by the :

Research and Special Programs .-

. Administration, the’ rulemakings‘were .-
‘initiated under the provisions.of the
_* Omnibus Transportation Employee
“Testing Act of, 1991 [Pub L. 102-—143
- Title V).

‘In con;unctmn with OST and the

regulations proposed in the NPRM. . "I;he

FAA- speczﬁc sections of each of these

hearings were recorded by a court .
reporter and the transcripts of the

subrmitted to the hearing panel have o

testimony and written materials were

Cnrrent Laws and Regulatlons '
A variety of laws and regulations

alcohol by some aviation employees
Federal criminal law prohibits any, .

person from operating-or. d:rectmg the
- operation of a common carrier whﬂe '

under the influence of alcohol. 18
U.S.C. 342. A blood alcohol level of 10

* percent is considered. presumptwe
.evidence that the person is under the
- influéence. 18 J.8.C.-343(1). -

. The FAA’s regulations concerning .

.- alcohol misuse are supplemented but =
" preamble to this final rule and the ﬁna'

not changed by this rule. Currently;

" underthe-FAA's rules, no person may '
-act or attempt to-act as & Cr_e:_wmember'

of a civil aircraft within 8 hourg after. -

" consuming any alccholic beverage, o

while under the'influence of alcahol, or

- while-havirig 0.04 percent by weight or ,
~‘inore of alcohol in the blood. (14 CFR

‘91, 17(a] )In hmlted c1rcumstances, the R
FAA's regulations require crewmembers'_ Al

to:submit to alcohol tests requested by

- State or local law enforcemerit officers RREE
~ and, upon request, fo furnish the resalfs - -~
- of such tests to the\Admlnistrator (s
. CFR'91.17(c).) Re‘usal to take a praperly -

authonzed law en{orcement alcohol test -
orto furmsh the results can result in the
denial, revocation, or-suspension ofan

. airman certificate issued urider part 61

or. 63. (14 CFR 61.16 and 63.12a.) "
Holders of or applicants:for medlcal

- certificates issued under 14 CFR part’ 67 L
are'subject to-additional regulations © |
rTegarding alcohol use. First, a diagnosis

of alcoholisi is a-disqualifying factor -

.- fora medical certificate. A diagnosed
. alcohglic must bie evaluated by the-
- Federal Air Smgeon and meet certain .
" récovery criteria prior to recewang a .’
medical certificate. However, to: '

facilitate recovery and to prevent the

“unnecessary loss of: skilled ‘employees, a
... program established by thé FAA, the'

* airline industry, and the-pilots’ unions - = .
" has enabled hundreds of alcoholic pilots -
- “to-safely return to duty. The program
‘combines confrontation, therapy, and :
" ‘stringently monitered aftercare;” .

Part 67 also provides that any

individual who applies for a medical
" certificate must permit access by the
: ;‘Adm1n1strator to mfonnatlon in'the"
-~ National Driver Register concerning -
*-drug- and alcohol-related driving -
.offerises; (14 CFR 67.3. }Ifan 1nd1,v1dual '

has'had two‘or more such offenses

*_within 3 yéars after the effective date of - -

the rule, the FAA may. suspend or- -
revoke a part 61 airman certificate held

- .. by the individual or deny the .-
. individual’s application for suc:h

" ‘considered.in. development of this finaI' certlficate (14 CFR 61.15. )

“rule. .:_'-Dlscussmn of Comments and Fma] Rule

.- . The Common Preamb]e

"A common preamble to all of the . .
related NPRMSs proposing alcoholl
testing rules was published on

Decembeér. 15 1992 {57 FR 59382, et ! R

seq.). This‘common preamble . contamed —

'a thorough dis¢ussion of the comments. -

- submitted to the DOT advance notice of
proposed rulemaking (ANPRM) . .. .

" published on. November 2, 1989, and an- .

overview of the general issues related to
alcohbol use in the transportation
industries. A similar nitroductory
discussion is found in the common:

alcoho) misuse prevention rules

_pubhshed by the other affected DUT

agencies elsewhére in today's, Federal _
Register. The cominon preamble also . ©

__responds to comments submitted to the
various DOT agency dockets that raise o

multimodal aspects of the {ina’ rules or
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incorporated into thiss finial rule e
reference. Because the majority of the
issues rajsed in'comments were :
addressed in the common preamble, the
FAA views comments addressed to.
other DOT agencies as part ‘of its docket,
even though copies of those commaents
aro not physically stored with the other

, comments.lnterestedpersonscan

" Alcahot Mr'stzse Ptevenﬁan H-ogram

The essenhal prcmsmns of the AMPP _

. rule. The rule uses three primary
-for reducing the threat of alcohol misuse

request access t6 those comments _
through the FAA docket. Any; aspects of
the final rule that are not discussed - .

e

belowareaddr@sed mthecommon o

preamble.

proposed by the FAA in the NPRM have
remained largoly unc.hanged in this ﬁl:al
too

in aviation. First, by amending parts 65,

. 121, and 135, the rule prohibits certain

almhol-related conduct by amployees

+ petforming safety—sensmve duties.

. Second, under the provisions cf new .
- appendix J to-part 121, such employees -
© mustbe subject to: pre-employmani, .

. random; post-accident; reasonable

suspicion, retumn to duty, and follow-up
alcohol testing. This testing is federally-

- mandated but will be administered by

v

" the affécted empioyers Third, in
.accordance with requiréments in

appendix J, employees subject to the -
rule must be provided with materiels

designed to educate them about the -

provisiens of themle and the

' consequences of engagmg in alcoho]

rmsuse

- .Other Beqmrements Imposed by
" Employers, Requirement for Notice .

Only a few commenters addressed the

~ issue of possible conflicts or confusion

B regarding company-required programs

and FAA-mandated programs. Thesa
commenters {representing both labor
and management) focused on'the issue
of alcohol test results 6f 0.02 to 0.039.
The commenters noted that although the
FAA’s'NPRM proposed specific actions

-for test results falling within this range, -

an employer is not precluded- from
taking severe-emplaymeént action-based

.. on these results Should the employer s0
. choose. A number of labor organizations

wanted the FAA to preclude such aclmn

: _'-ln its fnatrule. .0 -

The FAA hasnot adopted thesa

"comments. The choice of whether to
_ continueto employ an individual

should properly remain within the
discretion of the erployer. We also note

. that employment or other consequences

- outside thase reqmred by the-rule may

. '::be suh}ect '(o hoth State law and Iabor—

mana ement negotiation.

respect to the establishment of a

separate company policy, a number of
-comimenters noted that companies .’
already had alcohol testing or
prevention programs in place. Thesa
commienters stated that established .
programs should suffice for comphance
with the FAA's ritle, or that tha FAA's -
‘ule would unneoessanly duphcata '
these programs. " ‘

" Tha FAA recogrizes. that as'was the
case when the antidrug rule was first " -
1mpIementad somé employers might
‘have programs that encompass some or

" all of this rule” 's requirements. To ensure

complete and uniforrn compliance w:tth
a single regulatory standard, howeéver,
‘we are not permxttmg company. o
rograms to substitute for programs
? required by this rule. Should an aviation
.employer determine that, as 2 matter of -
any policy, a‘different program
ﬁd be: meiemented ‘'or continued,
!he program must be'clearly separate
from the program required under this
rule, with appropriate notice given pnor

" to tests under this rule; The FAA wailb

nat permmit comming g of employer-
dlrected and FAA man ated pmms

Emp}oyers Reqmred To Estab):sh
Progmms

The NPRM mﬂected the FAA'sbest
assessment, based on the devalopments
inthe FAA's mdustry antidrug program,
of the categories of employers that
should be subject to the alcéhel misuse
rule, Like the anndrug rule, the FAA
determined that the mintmal benefit to
public safety that might accrue from
inclusion of operators that did ot hold

. part 121 or part 135 certificates did not

‘warrant the cost and intrusiveness of. -

_alcohol testing. A few commenters .

“addressed this issue and requested -

- additional relief for the smatl avxatmn

employers #e did proposa.to cover. The

- FAA has assessed its requirements and -

has elected to retain most of its
regulatory provisions unchanged from
the NPRM. We have, however, reduced
the reporting requirement burden,

- which will bé addressed below.

The final rule will include essentially
the same classes of employers as are -
covered by the anti-drug rule: 14 CFR

-part 121 certificate-holders, 14 CFR part'

* 135 certificate holders, sightseeing -
operators who rheet the criteria of 14,
CFR 135.1{c}, and airtraffic:control
{ATC) facilitiesnot operated by the’ FAA -
or by or under contract to the U.S. '

- military will have to establish alcohol‘ :

‘risuse prevention programs.
Companies with employees who
perform safety-sensitive'fénictions by

“~contract for these employers will be

pemntted to. estahhsh and manage
programs under this appendix. .
-However, while a contractor company
that man es its own program will - -
of the functions required of - -
.an "ploEe: in appendix’],the -
" certific ofders. operatars, and ATC
facilitiés will remain
“ensuring that all cov

main responsible for ...
amployees

*“wha perform services for them are:
: sub)ect taan FAA-mandated program.

Emp!oyees Sub}ect ta the Rule

The NPRM pfoposed toretain 7
essent:ally the same coverage as the "
‘antidrug rule. The covered categories, -

included: persons parfanmng any of the . -
Tollowing duties: fight crew:mamber,
- flight:attenidant,’ fHg t instruction,” '~

-aircraft dxspatch aircraft maintenance,
ground security coordinator, aviation
screening, and air traffic control. The
“categary of flight test persanniel was not

" included because it was redundant. The

- category of ground security coordinator’
" ‘duties was specified separately to wﬂect. .
. the'coverage intended by the term ", " -
"av;atmn security” in the antidrug mIe

« In order to determine if any changes
" should be'made in the categories of
covered employees, the FAA asked a-
number of quéstions in the NPRM. The :
- questions were intendad to solicit .. -
“-comment on whether the increased
 benefit to safety that could accrue- by
mcludmg other functions would -
warrant the imposition of an alcohol -

- testing requirement on individuals -

performing thosa functions or if,
consistent with safety, categoriesof -~
1?ﬁployee:-: could be ehmmated from the -
o, '
The commients on this issue ranged
from those stating that'since the ule =
- was unnecessary it should provide anly -
the minimum coverage required by the .
- Act to a few comiments stating that every
aviation employee whocould even: -~
possibly affect safety should be sublect
to alcohol testing. Most labor .
organizations favored the former

" approach. A number of commenters

suppoiting limited application of the
rule recommended that only
- maintenance personnel who actually
return.aircraft to service should be -
covered by the rule: A few commenters
suppoﬂed adding to the coverage
-proposed in thie NPRM: These | -
commienters pnmanty identified
_refuelers and deicers as categories of
employees that should be subfect to.
alcohol testing, =

The FAA has chosen to retam the'
categories of covered emplayees .-
proposed in the NPRM. Although a
system of checks and inspections does -
* exist to ensure that maintenance

" gctivities are propetly performed, the
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FAA has determmed that it is essential-
that the individuals who perform -
aircraft maintenance activities be
subject tothis rule..(The term .
preventive’ maintenance has been added .
to maintenarnce not because the FAA"
_ intends to increase thé reath of the rule,
" but rather to ensure that, as was~ .~
intended in the NPRM; the rule clearly
. palral)lels the coverage of the antldmg
crula)
" The FAA carefully revxewed the
- comments suppomng the inclusion of
additional categories of covered -
- employees. For.a number of reasons, the.
. FAA has elected not to-adopt.these - -
- recommendations. First, the FAA is-
aware#hat the costs associated with thrs
" rule will be significant. Each additional
requirement that was considered was

‘therefore scrutinized with réspect to the '

“ cumilative ‘burden that would accrue.
“Based on that consideration, the FAA
‘has determineéd that'the possible ..

“'miarginal benefit that might be- achleved

" by adding categories of covered

employees is‘outweighed by the burden
associated with such a change

_Prohrbrted Alcohol Helated Conduct

This rule witl prohibit specific
-alcohol-related conduct by covered
employees and will also prokibit. an
-employer from using'a covered. -
‘employee if the employerhas actual
- knowledge thaf the employee has . . .
. engaged 13 such conduct Each of the
£ minimize the restnctron on'the '
otherwise lawful use-of alcohol by -
- ¢overed.employees. With the exception’
of use of alcohol after an.accident, each -
prohibition is limited to prohibiting . .
alcohol use that may &ffect the. = -
‘performance of covered functions. Some
cgmmenters requested that the FAA list *
the specrﬁc actions within-a safety-
 sensitive function that trigger coverage-
under this rule. Given the: variety of -
“tasks encompassed within each- category
and the differences'in the . coridiict of.
‘aviation operations by different . "
~employers, however, a comprehenswe
' regnlato -listing of such activities is -
not possible. Therefore, ag was proposed
in the NPRM; ‘coverage under the rule’
‘will bedetermined’ by the employer
‘based o1l the requirements of the FAA's
regulatrons and thé employer's
experience and knowledge of the
emﬁloyees duties, .,
e identification of the aotwmes that,
will subject. employees to thisrule shall
.be included in the company: pohcy*
requrred airider appendrx] end are-
: sub ect to FAA revie
' The specifi¢ prohiibi
Alcoho] Conceritration: The' OST
commo preamble contains g detailed

T reqmred to.administer a neasonable
. “suspicion test. If notest could be

-performed; safsty would.still be”
-protected because the employee’ must be

“urider the employer 8 mdependent

discussion of the prohibited alcobol -
concentrations and a disposition to the
comments regarding this issue. It should”
be noted however, that although this:
rule will contain’a bifurcated systemi of

“test results and consequences {6.02=
-0,039-and 0.04 or greater) the rule wﬂl
--not affect the current regulatory’

-provision in 14 CFR91.17 under: wluch :

* ‘crewmembets are.subject to sanction by a
*the FAA for having'a blood alcohol
" concentration of 0:04% or

eater, ..

. Performance of.covered functions ..
the under the influence of. alcohol: As_{
noted above, the FAA's current = =
regulatmns prohibit any persoix from .

. acting or-attemnpting to act as a

crewmember while under the mﬂuence'.

of alcohol. While the FAA's experience  *-
Jin enforcmg this" provrston indicates
~that it is a useful tool in preventing .

. alcohol misuse; it has been determmed
-that such a ‘prohibition in the context of

.'an émployer-based program, with no, -

“intervention by, a Federal agéncy or. right
to review, could lead to unacceptable

‘treatment of employees. This provision - '
- has therefore béen removed as a

violation of the rule, ‘
The'concept of *“under the mﬂuence

+ remains present in this final rule,

however, as part of the reasonable . '

) _susplclon testing requirement. Under B :

*.: . the firial rule, if an'employer were to. -

: :determme that sufficient evmdence i
- existed to behevezthat a covered'

employee was under the. mﬂuence of
". alcohol, the employer would be. -

removed from: performing safety-‘
sensxtwe uties temporanl

“. This tule dees not limit
employer's: authority to remove the
employee from the performance of . .

. safety- -sensitive duties if thegmployer

believed, notwithstanding an alcohol

test result of less than 0.04 orno test at

" all, that the émployee was impaired. As
noted previously, the employer st -

.. rémove the employee, at least " -

-_temporarily, if the employee's. alcohol

-concentration was .02 or. greater but

less than0.04 or if no test couldbe
performed. However, any action other

- than & témporary. removal in either the .
. absence of a test result or with a test

resultinder 0.04 would have to be

authonty
On- d’uty iser A number of

rmght be at: home on Teserve status for

" -below), these-commenters requested

'ornmenters expressed concern: that the
FAA’s proposed:definition of . :
« “performing safety*sensnwe functrons ;
;- gould-result in the application of the.on- K

o duty use prohibltlon 1o employees: who Yo 8 hours; however, the 8-hour rule

"'estabhehes an adequdte behavroral

) days ata time. Given the dramatic effet:t :

of a violation of this provision'(i.&; it
invokes the permanent bar addressed

clanﬁcat:on of this provision.* o
This provision applies to any roverea -
employee who, while not actually . . <+

:performmg a. safety—sensmve functxon. )
' could be called at any tirie to.perform. . .

The FAA intends the provision to reach .

.~ only employees who are‘at work. -
- Affected employees include, for:
= example, a'maintenance supewlsor who
“is'in her office who could be called at-
. anytime to take over on a mmntenance
- task. Such employees would have to
-.refrain from using alcohdl or would be .

in'violation of the on-duty use.. .
provision. On-call or reserve: employees .

- who are not at work, suchas those. -

inentioned above, will, however. be :

+ subjectto the prolnbrtlons on pre-duty '

use ofalcokiol, = r
Additionally, the rule should not be .:

_read as ‘permifting on-duty useto be -

presumed from an aléohol. concentratro': )

_.above the. prohlblted levels. This would

of necessrty require the apphcatlon of

. back extrapolatron ta the results, which,
* as'analyzed in detail in the common
~ preamble, is not permitted. To.assert a

violation of this provision, the employer
would have to have cléar evidence of .
. consumption of alcohol by a safety--.

. .sensitive employee (e.g;, an. admlssron. o
credible witnesses). One important .

_aspect of the prohibition'is that itis .

. “triggered by the consumption of items
.. otherthan.alcoholic beverages. Use of a .
. -medication containing alcohol while on

duty will violate thisruleand will . - -

“trigger the permanent bar provisions .
. discussed below. The FAA: -encourages -
~ employers and lahor organizations to
-..." take appropriate steps to warn affected -
s '_ employees of this prohibition. -

“Pre-duty use: As was ‘proposed'in. the -
NPRM, ‘this rule provides a two-tiered
- prohibition with respect to pre-duity use .5 g
of alcohol: No-eormenter opposed

. prohibiting alcohol-use by.a «
- crewmember prior to duty, and many
commenters wanted the prohibitiof”

 extended to up to 24 hours before a -

™ flight. As noted above, the FAA. already S

-.-prohrbrts any person from acting’or ©
- ‘attémpting to act as a crewmember .~
“within 8 hours after the consumption .of
. any alcoholic beverage. This prohibition -

" -:was based on a determination by the . -~
" FAA that a specified periodof = . .-
-~ gbstinence would decreasethe . -
“*- likelihcod. that an-individual would be'

tinpaired by alcohol while actingasa - - o

_.crewmember. The FAA is aware that ..~
‘individuals who'drink to excess may

still:be impaired even after abstaining
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,hrmtatron for the ma]onty of persons
“ ‘who are niot heavy drinkers: The FAA

has determined that the 8-hour limit.
Temains appropnate for crewmembers.
-Additionally, in order to-ensure’ - . -
consistency between the proh1b1tlons
- affecting FAA. and other air traffic -

controllers; the pre-duty use period for -

~ these employees has been changed to8

hours, - o '
Although with respect to Y

A crewmembers, this provision does, to
some extent, duphcate the restrictions

_in 14'CFR 91.17(a), it.ig limited in_ "

“application to the covered employees’ of

-~ the specified employers under the rule.
“The rule also prohibits the employers .

" from using covered employees who

-have impermissibly used alcohol—a- -
restriction:on .employers | that does not

- currently exist in the FAA’s regulations.

A number of commenters objected to -

the FAA proposal to add a 4-hour pré- -
. dutyuse limitation for other classes of -

- covered employees Some commeriters.

believed that imposition of a 4-hourrule
-on.all'covered employees would have
 littlesafety benefit while intrudirig
significantly into the lives of employees:
. The'FAA agrees that the nature of the
. safety-sensitive functions other than
--crewmember duties is sufficiently -
.~ different that an 8-hour limitstion.on ®
.. pre-duty use of alcohol for those classes
--could:constitute an unwarranted. -
intrusion by thé Federal government :
_ into the off-duty lives of aviation: -
industry employees. The FAA continues
'to believe, however, that the minimal
dlsmpnon that m1ght be caused by a 4- .
hour limjtation is outweighed by the:
safety benefit that is achieved by = -
_ moderating the use of alcohol by safety-
: senisitive employees: before they perfonn
their duties, . - .
-The FAA is also not. adoptmg a.-
; suggestion made in the pubhc heanngs
'regarding other DOT agencies’ rules:
under which employees subject to short
notice calls to work would have to.-
* abstain from consuming alcohol for4 '~
- hours, prior to duty or aftarbeing- called .
~ to-duty, whichever is shortest. The FAA.
- does notbelieve that in the: context of
- the aviation industry. there is-any -
situation-in which the nead for. the
L employee to perform safety-sensmve =
_-functions is so exigent that-a 4- or -
g ho’ur limitation should be wawed
> Use fo]]owmg an décident: As’
proposed in the NPRM, a covered ‘
.- employee with actual knowledge of an -
- accident involving an:aircraft for whrch
- he orshe: performed a. safety- sensmve
function at or near the timeof the. * - .
“accident would be réquired fo refiain’

. from using-alcohol for.8 hours unless. . .

- the eimployee had been given a. post— .
accxdent test.or’ the employer had

' as proposed, would primarily affect.

_employers to attempt to control the

" Refusdl To Submrt to a Hequrred

* because alcohol testing was . . - |
. unconstltutmnal there should be. no.-

iy sub]ected to harassmg tests or who

determmed that the employee s

oerformance could not haye contnbuted .

" 1o the :accéident. The restriction on use,

those employees whose’ performance of
duties just around the time of the . -
accident may bave contributed to the
- accident and whose consumption of -

. “alcohol prior to the time of the acmdent :
would be relevant information..

A number of commenters questroned
the FAA’s ability to enforce this_ -
. provision and the employees’ ability to
.- comply. Seme commenters;stated that it
‘was unfair of the FAA to consider
* denying individuals who had been

" traumatized by an accident the relief

' that a‘drink might provide. The FAA .

- recognizes that the rule might be -

difficult to enforce, and we encourage.

-actions of the affected employess ds
:-circumstances permlt The final rule
.also includes, as in the NPRM, anactual
“notice requu*ement so:that employees
“who are unaware of an accident or who

do not realize that theéir performance of -

" guties may be implicated are not held

to have viclated the rule'if, -

-~ unknowingly, they use alcotiol dunng

" the post-accident period. The FAA notes
* that the prohibition only applies if an

+ gmiployee performed a safety-sensitive- .-

function on the aircraft involved in-an

. accident at or near the time of the e
. accident. The rule does not, for
. example, affect individuals who .

performed maintenance on the aircraft " :

.days or weeks prior to the accident.”
-Despite the potential difficulties .

_-associated with this provision, however,

-and the commonly accepted pract1ce of
- detail the types of alcohol tests that are

required under this rule and those of the
" other DOT agencies. There are, however,_
. certain.aspects of alcohol testing raised, " -
" by the commenters that are specrfic to
" " the aviation 1ndustry Those issues are
.. addressed below., .. .- .
.~ Pre- emp]oyment testmg As drscussed ‘
more fully in the'common.preamble, the:
* nomenclature used-to deseribe this type”
. of test has been’ changed from * pres o
employment/pre-duty,” as. used in the. " *
- NPRM; to simply *'pre- ernployment H
-should be noted that this change isnot "~ -
<intended to affect the substantive - :
requiréments for this type.of tesung, or" 'j'j-
-.to n'nply that the testing must ocour
- priorito. hmng an individual. ‘As was’ _
i ‘proposed in the NPRM, uridér this final "
" rule employers may conduct pre- .
employment testing at any time priorto’
"the first’ time the individual i is: nsedto .
. perform {i: e, 05" employed" iri}a sare:y-‘_
.. sensitive funcuon Anindividual may
be tested prior to-completien of tne .
hiring process; after he or she has been, -
: -‘hrred for a safety-sensrtrve posmon but

using alcohol to handle stressful -

situations, the proh1b1t1on is necessary :

to ensure that usé of alcohol before an’
Caccident is-not masked by allegedly .-
post-accldent consumptlon of alcohoi

.. Alcohol Test '
A number of commenters ob]ected to

“the FAA’s proposal to treat refusal to

subrnit to: random, post -accident, .
reasonable suspicion; or follow-up
testmg ‘as d rule'violation fas drscussed

" in the common preamoie), oras a:

. potential basis for the denial,-

- suspension, or revocation of a: certrﬁcate- .

-issued under 14.CFR part 61, 63, or 65.
A'few of these commenters stated that

- sanction attached to refusing tobe

. tested. The Constitutional's spects of. thrs :
* rule-are ;addres_sed in th

preamble “
A number of labor Eroups express
-concern that employees who were,

‘became aware that proper procedures :
were-not being followed (e.g., the breath

alcohol technician (BAT) reuses a -

- mouthpiece) would be placed in the
. position of havmg to submitto -
- . questionable tests or face possxbly

* severe sanctipns. As with any _

- potentially problematic test, the
:employee will have to determine -~ .
whether to proceed with the testorto
. decline. It would then be for the .

. employer in either situation to evaluate
‘the facts, review the provisions of this-

rule and in 49 CFR part 40, and make - -

_adecision on the validity of the test or -
the legitimacy of the employée’s . . :
".asserted bases for declining the test. The
' FAA would have to similarly evaluate -

all of the available information if the ™.~

'FAA considers. takmg action in the case -
.- of an allegéd refugal. As a practical:
matter, these situations can beavoided -
if each employer ensures that its - '
- supervisors and BATs are thoroughly
- trained and'if a knowledgeable
“employer representative is available to

respond.quickly to-concerns raised

. during the course of an alcohol test.

No commenter objected to'the FAA's:

decision not to attach any cousequences ‘
_ other than preclusion from performing a
. safety-sensitive function to an

individual’s choice 1ot to submit to pre-
employment or return. to duty testing:
These provisions are consistent with the

FAA’s choice in the-antidrug rule'not to : .
- base certificate action on refusals of pre-
g employment drug tests, and- therefore;
.- these provrsrons Temain unchanged

» Requzred AIcohoI Tesnng

The common. prea.mble drscusses in

.
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be‘nre actual commencement of stles, :
" or, in‘the case of a current employee,

© prior to transferring the employee from
performing non-gafety-sénsitive duties
to performi Rgh;};afety-sensmve duties.”

" In the NPRM; the FAA requested - .
specific comment on whether the -+~
proposed ‘procedure for using the results

" of prior pre-emplovment alcohol tests

. would beuseful. The majority-of .

. commenters, did not féel that the ™

. ‘provision should be retained. Labor - -
groups were concerried that the

' confidentiality of information regarding -
" employees’ past alcohol use would be

. breached by this provision, Many :
- employers expressed concern about the

- possibility of hablhty if they released
the results, eéven inresponse toa -

" specific employee consent. One .

commenter recommended that the FAA
develop a standard consent form tobe

. -used for release of alcchol misuse’ .

.infotmation from an emp’loyer to any

third party. Fmally. soie commenters. . -

stated that even if the use of prior fest -
.resu,lts was authorized, they would not -

. usé the option. They saw little utility in -

the option or expressed reservations -
" about relyingon tésts the quality of -

‘which the employer could fot ensure,
. Although the FAA recognizes that few

.- employers may choose to use the Optlon . ,
. sensitive functigns that contributed fo .

-of relying on an apphcant s prior test-
“results, the FAA has elected to retain .

. 'this option. The difficulties, ifany, . -

. associated with choosing this option
‘would be-ons accepted voluntarily by *
’the employer who so chooses. Further,
- the FAA notes that.even inthe absence
- of such a provision, a'prospective
* . employer could still seek information.

. regarding the past performance ofan - -

applicant. The FAA has not adopted the
recommendation to. prepare a standard .

. consent form for use in this or any other
- disclosure situation. The rule.does.” .

. “contain specific language regarding t the
- content of the congenit; the FAA . :

. BXpresses no preference asto the format '_

‘of the document, -
Fmally. one commenter stated that

thé pre-employment testing provision . -
" did not. meet the requirements of the Act

. 'because it does not require testing for -
_ use.of alcohol in violation of law or
" Federal regulation. While & strict’

- reading of the Act may indicate that this -

-+ "commenter i5 correct, upon review of -
" the Jégislative history, of the Act, the
" FAA believes that the pre-employment

, testing provision in thls rule meets the -

" intent of Congress.
. Post-accident testmg' The. NPRM 7
proposed that post-accident alcohol . -

testing would be essentially the same. as

in the antidrug rule. The triggering
- gvent would be an aircraft accident fas
. spemfically deﬁned in the Tule) and the

" empiovees sub]ect to testmg wouId be.
- the same—covered employees whose'
: .performance of saféty-sensitive

.crewmembers. from leaving the |

‘functions either contributed to an™

accident or carinot be completely.

discounted as a contribuiting factor;”
Although comrienters generally

supported the concept of post-accident -
testing, someé were concerned about the
* -practical difficulties associated with
’ determmmg which employees to test .

and ensuring the tests are performed in

thevery short and usually extremely | -
hectic period just following an accident.:
" ‘Some commenters specifically cited the,
- difficilty faced in determining if
-persons performing maintenance may
. have contributed to the accident and
- problems associated with reaching the

remote loca'oons in which- axrcraft

" accidents can occur. -

'I“hese same concerns have arisen in

' the context of post-accident drug.
' testing. With respect to identifying

employees to fest, both rules prowde

that the decisions must be based on the -
‘best-available information. Although thé
‘purpose. ‘of a post-accident alcohol test .
‘is to identify individuals who should be

removed from safety-sensitive duties,:

" the focus of a post-accident alcobol test’
is'avidence of alcohol use that may have

affected the performance of safety-

the accident. Test subjects should be -

restricted to those for whom an alcohol g
*test conducted after an accident would -
_‘be relevant to whether the individual -

possibly contributed to the accident as

aresult of impermissibly:using: alcohol

A mumber of commenters also

‘questioned the requn?ement that .

individuals who may be subject ta post—

“accident festing must; with limited
- exceptions, remain atthe scene of the
“accident. These commenters noted that

anaircraft accident is alwaysan .
extremely trauriatic event for the -
crewmembers involved and it would be
unduly harsh to preventithese . . - .

immediate vicinity of the acc1dent
The FAA accepts these concerns- and

has amended the provision in the final -

rule to require the employee to remain

" .readily available for testing. This could
“include going to a crew lounge or airline
'ofﬁce;'hOWever,;the'e_mp'loyee would, -

- have to take appropriate steps to ensure

that if the employer determined that the

_employee must undergo post*acmdent

' testing, the employer would be able to

. rapidly-locate the employee and have
him or her tested. It would nat, for, -

" example; be acceptable for the employee -

to leave the stene of the accident at an--

-girport without informing the employer
- ora designated point of contact of the.
'employee s locauon—even ifthe .

: ,employee remamed at the eurport and’ . -

technically ‘available” for testing.
The issues associated with remote 51te

* testing and condugt of tests withii the . -
- required timeframes are addressed in
* the common préamble. As mentiosed in

that dociment, the FAA is not adopting

" the recommendation that employers be-

allowed to. subshtute for FAA-mandated
tests post-accidént tests conducted by, -

.-law enforcement officers (LEOs} for law

enforcement purposes. 'The FAA already
bas in place a provision (14 CFR 91.17)
under which crewmemmbers requn‘ed to
submit to alcohol tests by LEOs may be. -
requ1red to provide the results of such

- tests-to the FAA. The possible conflicts ~
-between the employer’s obligations and
‘the intent of post-accident tests under

this rule and those of LEQs outweigh
any benefit that might be achieved from

~ such a.proposal. (As discussed in the ..

preamble to 49 CFR part 40, howeve,, a
LEC could serve as an employer’s BAT,:
but any tests would have to be -
conducted pursuant to this rule and 49
CFR part40.}) * .
Randomr testmg As requn‘ed by the .

_Act; the rule includes random alcohel -
~testing for covered employees The FAA
_has tailored the testing to ensure that -
‘testing reasonably serves the FAA's
. interest in aviation safety ‘Selection
" procedures like those in current FAA-
approved antidrug plans must be used -

to ensure randomness of testing. - -
The majority of cominents recelved ‘on”

" random testing {other than those :

~ asserting it was uncorstitutional and/or
- unfiecessary) cited the’ parucular .
‘difficulties associated with testing of

*‘crewmeinbers at or near the time of the

flight. These commenters noted, that pre-
flight time for. crewmembers, especially -
pilots, is very tightly scheduled, w:th
little built in flexibility. The :
commenters asserted that employers,
would be faced with two choices: elthe:

" arrange for-all crewmembers to report.”

for-duty early every day.{because; testmg

. .is'supposed to be both, unannounced
"‘and random) {6 ensure that the .
- employees were available for testing il

they were selected; or accept that a .
certain number of flights might be .

" delayed to accommodate the additional
time required. to conduct testing. These

~commenters asked that the FAA revise-

_atsrule to eliminate random testing or
_to permit all random testing to occur
‘after flights terminate.

‘While the FAA is extremely sensmve :
to the financial and operational

- implications of this rule; it cannot adopt

the recommendatmn of these "~

contmenters. Random alcokol testmg is -

required by the Act. An effective -

- random testing program must be . - -
 designed to detect and. deter all of the-
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prohtblted conduct pre-duty use of

: alcohol, on-duty use of alcohol, and .-

" reporting for duty or remaining on duty
with:an impermissible alcohol
concentration. Because post-flight

testing (especially on long flights).

" would realistically only address on- duty

_‘useof elcohol it weuld not serve the
- overall purpose of random alcohol |

* testing. Similarly, ifall testmg were. .

. performed before flights {as. -

- recommended by one commenter}, the
. testing program would haveno - .
- detesrént effect for on-duty use of

* ‘alcohol! The FAA interids'to work w1th
 the aviation industry o assist employers |

" in implemmenting the most: cost-effecuve

- random alcohol tesung programs

- possible. - ‘

. ... The final Tule retains the prov:smn
from the NPRM under which employees
selected:for testing must: prooeed a

* imediately fo the testing sjte. The. rule -
" also provides that an ‘employee notified-
~-of his-or her selection while in thé midst
.- of performing a. safety—sensmve function

" would be directed to cease performing -
- the function and proceed to the testing -
' sité as soon as possible. Obviously, the

_FAA "does not. expect any safety- - -
% :sensitive employee to simply. abandon’
-his or her duties upon notification. of
‘selectlon for random testing. Such an'

i Yloyee would higve to: arrange for a -

_ aceiment or-otherwise cease’ e

. 'perfonmng the safety-sensitive functxon

- ‘@s soonasit could be safel ly terminated.
The'term *immediately’” was used by.

. the FAA" intentignally: To the extent:

*possible; employees notified of selectmn-'

- for arandom test should take. whatever
: steps.are necessary to reporttothe . ..
‘testing site without any delay or detour.
“Thé time between notification and . =
) testmg should be the absolute’ mlmmum

- “necessary. The. FAA recognizes that'in

" some situations employees will have to- -

advise supervisors that the employees -

_must report for testing. Employers :
shonld ensure that they have mstxtuted
prooedures to accommiodate this -

- provision-(for example, the employer I
..¢ould:arrange for.the BAT to cocrdinate
.-with designated supervisors to approve.
_the employees” departure to a testing

*_site before notifying the selected
* employees). The FAA expects that, with

. limited exceptions, the time between =
- employee, Contrary to the concerns.

. nonﬁcabon and testing will be nio more
than the requisite travel time to the

z -testmg site. If notification and testing

" oceur at an' alrport this t1me should ‘be

- a matter.of minutes.

-the prowsmn for reasonable suspicion
‘aléohol testing,’ although some: labor- -
- ‘organizations asserted that two:

:.'supemsors should be requlred The I, c

- FAA has not adopted this: "

recommendation. The common

 preamble discusses in detail the -

substantive revisions to this provision.”:
Return to duty-and follow-up testmg

The specific requifements for these i

types.of tests are dlscussed in the

" cominon preamble.

NPRM the FAA% expenence mth
" ‘compliance:monitoring under the-

" j antidrirg rule hias indicated that the

-individuals managing employérs’ .
. programs are often unaware of the. -
_FAA’s authority to coniduct such: S
" inspections. While the Admmistmtor or

- his designee has such authonty even

-Retesting after resu}t of O 02 or greater ‘absent a regulatory provision, the FAA .

" but less than 0.04: In the NPRM, the-
o FAA sought mmment on whetherthe
“proposed “‘retest or return” procedure

gives employers enough’ ﬂexxtnhty [or

. too much) in handling covered. ~

:employees with Jow-level alcohol
concentrations. Because most.
commeriters supported & smgle cut—off

"o level, very. few addréssed this prowsmn
" One commenter stated that- if the

bifarcated cut-off system was adopted
all employees testing between 0.02 and -

0.039 shiould be subject to another test .

before returning to work; employers

~shiould not have the option of waiting-

until the néxt. duty penod in lieu of a
test . o
- The FAA has not adopted th1s -

- recommendatmn The primary.intent of

‘this rule is to protect safety, and that
-goal is adequately accomplished
whether an employee tests below 0: 02
or is made to wait at least 8 hours before

o performmg safety-sensitive. f'unctlons

i | No-additional benefit would be

+ + achieved by instituting a:return- to—duty
: testmg requiremnent for all: employees ‘

who test in the 0.02 10 0.039 range..

~Further, the rule does not preclude, and
- would in fact require, the employerto.

‘conduct a reasonable suspicion test if,

.. when the employee next reported for
.- “duty, the employee showed mdlcators -

.of alcohol misuse.

' ‘ Becordkeepmg and Reportmg,
" Confidentiality . - -

“The requlrements of the ﬁnal rule
with respect to’ recordkeeping are

E ‘largely unichanged from the NPRM. Tﬁe
. records must be maintained ina secure
. location and are releasable only as -

required under the rule or with. the o

. express written consent of the -
. employee. This rule requiires. the release

of employee- specific information to-a_ -

* subsequent employer or other 1dent1ﬁed
‘ individual if the original employer -

receives a written request from'the

expressed by some commenters, the. -
FAA believes that providinga -

. regulatory mandate for such release and .
. “removal of emiployer dlscreuon will

.. 'Reasonable suspicion testmg Most of .
.-the commenters to the NPRM supported ‘

minimize possible hablhty .
The rule also. provides express

authority tothe FAA to ¢onduict on- Vsite

inspections of employer’s alcohol .
programs. including the alcohol testing -

v

determmed that inclusion of such a.

- provision in'this rule i$ necessary- o

ensure industry awareness of the FAA’ s
authonty 1o monitor compliance.

Although the NPRM proposed:
reportmg of statistical information: by all
- employers and other‘aviation‘entities

. with'separate AMPPs, this final ruls has

been revised to limit the number-of o
 entities required-to submit reports, The

* FAA similarly amendéd its antidrug - -
“rule, primarily to relieve the burdens . .
" associated with these rules on siall © ..~
employers. The formats to beused for
reporting the statistical information are * - -
_ publishied as exhibits. followmg this = @ -
: Tule. No other. form, mcludmg another
- DOT Agency's form is acceptable for
submission tothe FAA, -

Consequences of Engaging irt Mzsuse of )
_Alcohol or Refusmg To Subrn:t to ..
Testmg T

- The Omunibus 'I‘ransportanon G
Employee Testing Act.of 1991 {the Act) :
. amended the Federal Aviation Act-of .
11958 {the FAAct) and the statutes that A
apply to the Federal Railroad’ = =+ |
Administration, the Federal nghway

- Administration, and the Federal Transxt i

* Administration. While these .- .
.-amendments have:much common - -
\"Janguage, especially in thé area of

" testing, they are not identical, Of -

_greatest significance, the amendments to -
‘the FAAct contain a section entitled ~* -
.“Prohibition on service,” which does
‘-not-appearin the emendments to. the

- -other DOT agencies’ statutes.

The "Prohlbltlon on.Service” sect:on

- is found it new FAAGt section 614(b3

~ Under subséction 614(b](1} AN
individual may not rémain on dutyin -
..a safety-sensitive function ifhe.orshe.

"has violated the pl‘OhlblthﬂS on the use .-
of alcohol. This legislative provtsmn on

“continiied duty is reflected in each of .
“the subsections of the FAA’sTule . - -
addressmg prolubtted conduct (see, e.g;,
14 CFR 65.462). Each-section statés - -~~~
 either directly or by implication that the
employee may not report for duty or
-remain,on-duty requiring the
performance of safety-sensmve
‘functions while engaging in conduct

" prohibited by the rule. These sections °
further provide that no employer who

" has actual knowledge that an empioyee
is.in viglation of the rule may permit the

' process. As stated in‘the preamble 10 the . employee 0 perform or contmue to
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perform safety-sensitive § funcuons.

- Additionally, appendxx J.:section V,
paragraph A ‘eXpressly proh:blts an - -
employee who has engaged in conduct. -

- prohibited by the rule from performing .

. safety-sensitive functions, This section, |

" consistent with the rules of the other

- DOT agencies, also requires remova}

~ from duty for refusal to submlt toa

required aicohol test. =~

' action 614(b)(2) of the FAAct

“Effect of Rehabilitation,” states that no

covered employee may perform a sa.fety- _

' sensitive function after enpaging in
prohibited conduct unless he or she has
- completed a rehabilitation program .
-under the provisions of section 614(c} of
. the FAAct. Section 614{c){1) requires

. the Administrator to prescribe. . . .

‘reégulations that provide, at a minimum,
for the identification of employees in ~

- need of assistance in resclving problems _
- . relate to rehabilitation: the absolute bar
‘to returning to duty applies ifan -

with misuse of alcohol. Further, the
section gives the Administrator the
authority to determine the . - :
circumstances under whick such _
‘employées would be reqmred to
pparticipate in any required :
.- rehabilitation. The prov:s:ons recogmze
that rehabilitation may not be - .

appropriate or warranted ixi all casesof '

prohibited conduct,

- The legislative requzrement of section
" 614(b){2}is 1mplemented in appendix },
section V, paragraph E, *‘Required

evaluation.” This section’ Tequires | that :

" the employee bé evaluated in -
accordance with section VI of the -
appendix prior to performing covered

" functions, The evaluation process is

~ discussed further below. .

“The'rule also contains a provision,
analogous to the one in the ant1drug
 ruls, undér which éemployersare -

required to notify the Federal Air

Surgeon of any instance in whicha =

holder of a part 67 médical’ certificate .

violated the provisions of the rule or -

refused to'submit to a required alcohiol’

test (withithe exception of pre- '
employment tests). The _employer also
has to forward to the FAA copies of the

" pvaluations conducted by the SAP. The"

- Federal Air Surgeon will-use this
information t6 determine whether.
further action' should be taken with

© respect to the medical certificate. No

. employee requiring an airman medical
- ‘certificate-shall return to the - s

performance of safety-sensitive

-funictions without the Federal All‘

* ‘Surgeon’s recommendation.

Section 614(b)(3) of the FAAct, .
“Performance of prior duties-

. prohibited,” provides sanctmns for
employees wha engage in prohibited
use of alcohol after the date of the
Cminibus: Transporta{mn Emp]oyee
Testmg Act This subsecnon is. found

" Jegislation does not require that the

violation.

-only in'the amendments to the PAAct
_and has no parzllel ir'the amend.ments .
to the other DOT agenc:es’*statutes It

provides that, under certain -+ -
“circumstances discussed- below, an
individual shall not be permitted to ‘ ’

" perform the duties related to air
- transportation that he or she performed
-prior'to the date he or she engaged in’ -

the impermissible use of alcohol. The.--

individual's employment be teiminated,
nor that he or she be reassigned to. :

. perform non-safety-sensmve functions.
-However, it is an-absolute bar to the . - -

performance of the same duties the .
employee performed before the -

-This bar - applies: under four- S
circumstances. The first oceurs if the ...
individual misuses alcob.ol “while.on .
duty.” The remaining prohibitions‘all. -

employee misuses alcohol after the date

: of enactment, and

‘1. Had previously. mlsused alcohol .
and undergoned program of -

_rehabilitation unider-the. regulatxons :
-promulgfsted pursuant to the Act; .- -
ed to undertake any reguired :

2. Re
rehabilitation; or -~

.3, Fatled to complate any reqmred
rehabilitation.
¢ This rule unplements the prohxbmons
intwo ways. First, appendxx} secoon

V, paragraph B, Perma;}ent

N dlsquahﬁcatnon for service’ apphes 1_f

an employee is detérmined to have
violated the on-duty use prohibition or.
if the employee twice violated other

- provisions of the rule after its effective
~date: Under this section the employee is -
: permanently batred from performing the:
" - safety-sensitive functions he of she
"performed before such a determmatlon

As proposed in the NPRM, this bar

' would have applied to the performance

of any safety sensitive Rinction. The
FAA noted in the NPRM that a narrow
bar, limited only to the safety- sensitive.
functions the individual previously .
performed, could lead to anomalous. '

results, Commenters differed in" - -
-responding to the proposed bar, some

favoring a broad exclusion while
another wanted the bar removed as

- inconsistent with the -Americans with -

Dlsabxhtles Act {ADA). The latter

commenter failed to note that the Act -
_ . requires-a permanent bar and that the
_ regulations implementing the ADA -

- provide for the necessity of complying -

with the régulations of aniother Federal .
agency (29 CFR 1630. 15{e)). However, -
the FAA has concluded that abar -
limited to the statutory: requirement is”.
more likely to be seen as clearly

constiaints, and fias thus adopted t]:us i

change in the final rule: It shoujd be

“noted that employers retain any -
‘discretion they may have under -

independent authority to preclude sut:h
employees from performing other safety-

- sensitive functions. The FAA expects -

that emp]oyers will exercise respons;b}e
judgment in deciding whether

- employees not expressly barred from. -
' service will be permitted to'perform--

other safety—sensztwe functions.
' As'addressed in the NPRM, the bar on

‘two-time violators will apply both to
‘persons who had gone through
,;rehabxhtamn and to those wha, after.

evaluation by a substance abuse

" professional (SAP), are determmeé not -

to need treatment. Otherwise, an

- employee who was found to need

treatment and had an instance of =~

- recidivism would be sanctioned, but an -

employee who did not need assistance
but simply chose to-engage in misuse of
slcohol would not be sanctioned. :

A number of commenters objected to ;

.-the FAA’s proposal to apply the .
-permanent bar to individuals who

engage in multiple instances of alcohol )

- misuse. They noted-that recidivism isr

ofien a notmal part of the rehabilitative .

. ‘process. Given the Act’s requirements, -

these comments cannot be adopted. The

. Act requires that individuals complete:
" rehabilitation prior to retarning fo - .
- safety-sensitive functions. Therefore, :
" once an employee has beéen deemed by - -
. the SAP to have completed '

rehabilitation and is returned to the
performance: of safety-sensitive
functions, the employee must conform”
his or her conduct to tha requxrements .

of the rule,

“The bar folloMng a refusal or faxlum

. of rehabilitation is implicitly
'1mplemented in this rule by the

requirement that prior to returning to -
duty performing-safety-sensitive = -
functions each employee must be
evaluated by an SAP to determine
whether the employee properly met the

“requirements for rehabilitation

established during the initial evaluano.n. L

.An employee who does not meet the -

requirerments, whether by failure or .-
refusal, will be prechided from

" returning to the performance of safety-
sensitive functions. Commenters '

- supported the FAA's choice in the:

- 'NPRM noét to-propose a definitetime:

period during which the employee must
comply. They apreed that the rule will

. thus allow for-the denial phase that

. most people g6 through when first-
. --confronted with ev1dence of an alcohol
_ conisistent w1th the: ADA and other legal el :

problem:.
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Alcohol Mzsuse Infonnanon and
Tmrmng
. In the N'PRM t.he FA.A spemfically
sought comment on whether thetule -
should include al¢ohol awareness

training for all employees. Commenters

split almost equally between two -
positions: Labor organizations and

- empleyees favored employee training,
-and employers stated that such training .

" wonld be unnecessary and costly. The -

. common preamble addresses these
- I issues it greater détail; ‘however, it

. should be noted that while the FAA is
not requiring formal employee training, -

_ the FAA did adopt the recommendation
* " to provide more detailed written”
~materials to employees. Further, nothing
" in this rule précludes an employer from
providing training to its employees’
under‘the employer’s own authorlty

' Employeé Referral, Evaluatron, cmd
- Treatment
As was noted in  the NPRM the FAA
recognized the sometimes conflicting .

needs of employer flexibility and .
employee health. The FAA did not

‘ . proposeteo prescribe regulations with--

‘respect to-specifictypes of rehabilitation -
and maintains that position in the final

. rule. This rule does include the process -

" proposed in the NPRM under which. -

~each covered employee who engages in -
alcohol misuse or wha refuses to submit

! o testing must be advised of all
resources available to the'employee. It -

: also requires that each such employee

" be evaluated by a SAP to determine _

. 'whether and what assistance the -
employee nseded in reso]vmg problems
associated with alcohol misuse, -

- Some commentets, primarily labor. -
orgamzanons and employees, stated that .-
. the rule should include a mechanism to

- protect employées from overzealous,
“biased, or unprofessional SAPs. These

commenters suggested that employees
-~ be entztled to obtain a. second oplmon
from-another SAP, that the SAP .

. evaluations be rev1ewed by a medlcal

=« review officer,’or ‘that the employee be :
+. - permitted to choose the SAP. The FAA. :
".has not adopted these siiggestions. Each
- . person‘autborized by this rule toact as’
" -an SAP-has obhgatrons mdependent of
this rule which: require him or her to -
~ perform the duties in this rule-

. _professional and ethical manner. Aside
.~ from the financial restrictions discussed -

in the common preamble; the FA.A does
not believe that any. additional .
protection of employees is. necessary
‘The-use.of a second opinion'system .-

. 'would be. e8pec1allya difficult and.

. - problematic in a program sich as. this

. one:where; in the éxercise of reasonable.

B "good faith analyms of a case, two SAPs ;

" These commenters stated that unlike
~ drug testmg, in ‘which a:single
- laboratory is generally used, it is likely

-available wherever they are necessary.
These commeniters requested that the

“rule. Instead, the FAA will require *-
“subinission. ofa certification statement

.- information and an agreemént to .
‘comply with this'rule; Like the: plan

-servicés by contract 4o an employer to:

i ‘procedures in thisTule, contractor
- companies are able to- submit- e
‘certification statements d1rec:tly to the )
‘FAA and may be authorized to =
- implement AMPPs for:their- own

oould very p0851bly arTive at dlfferent

“conclusions on'the appropriate -

therapeutlc intervention. As was the . -

case in the NPRM, however, the. final *
. Tule;provides that selection of the:SAP -
‘should be made in accordance with .
_ --employerlemployee agreements and
. employer pohc1es

‘ ."Employer Alcohol Mrsose Preventron s
‘Program’ Plans, Certification Statements .

The FAA proposed in the NPRM to

include aTequirement that employers
‘submit detailed alcohol misuse ™. -
‘prevention program’ (AMPP] plans to the

FAA for approval priorto .

Amplementation.of a program under the

rule. Many commenters stated that the .
-use-of spemfic: plans would be unduly -
cumbersome in the context of an' AMPP.,

that alcohiol testing-will be conducted

““using a-variety of breath testing devices.

- Additionally, since the SAPs must

" personally evaluate each emplayee who
violates the rule, large companies will
probably arrarige to.have ‘many, SAPs -

FAA limit its plan submission

_reqmrements to address these concerns,

The FAA agrees with these comments.
Although the use of detailed, :
preapproved plans was and remains .
beneficial in the context of the antrdr‘ug
- rule, the FAA has chosen to minimize
‘the requirements for the final alconol

that will provide specified identifying

submission reqmrement the*"

, _oert1ﬁcatron statémenits will provxde the
“FAA with the ability to readlly :
- . determine which-comipanies are fallmg
‘_ or refising to comply with the rule;

- Comimenters generally supported the :

= FAA proposal to permit ¢compahnies:

" whose employees perform covered -

establisti independent alcohol misuse -
‘prevention: prograyus, “Under the revised

.émployées. An aspect of the NPRM that -
has not changed is the requirement that -
each entity that establishes ar AMPP :
whiether a contractor company ‘oran -

s emplayer, must maintain its program 1n
. accordance. with the final tule. A |
. contractor’ company, for-example, is -

required to maintain the, conﬁdennahty

: of Tecords pertammg fo it employees

-and must- dlsclose such records only in

accorddnce with the rule. The FAA' has
retained the ability to revokeits -

' -‘_authonzatlon for any contractor

* company that fails to properly -
" implement its AMPP. Because " .

. employers are only.able to.use -
-contractor: employees who are subject to .

an FAA-mandated program, potential - .
‘révocation of authorization to establish’

. an AMPP, provrdes a strong incentive to . -
‘contractor companies to properly
. lmplement their programs. .

: The FAA has also retained the

-provisions under which employers and
_ confractor companies miay join consortia: ~.
~for purposes-of complying with the rule o

A consortium certification statement -

-must set forth the aspects of the AMPP

that the consortium. intends to provide

* o aviation employers.

Generally, the. final mle prov1des that .‘

_aviation entities must submit-the-
 certification statements in duplicate.

The FAA will annotate receipt on one |

.6f the copies and return it to the .
. submitter, after which the submltter can

1mplement its AMPP. -

- Phased Impfementatron '

The NPRM included- a proposed

-schedule for phased implementation of
" the AMPP for the aviation industry,

Most commenters that addressed the ‘
schedule favored the:FAA's proposal

- and this schedule has been mamtained

"in the final rule, For each class of’

- employers, the rule requires submission’
- “of a‘certification statement by a certain
".-date and implementation of the FAA-
. mandated AMPP- apprommately 6" .
- months later. One'change was: made in -
. . response to comments: As proposed,’
- employers would have had 8 months

after their spemﬁed subrmssmn date fo -
ensure that contractos employees were

. subject to an approved | program. ‘Many. *

".commenters.did: not think, given the

: co*’tpiexny of the new. requrrements, .
" that they could both implement their
' own programs and monitor their P
" | contractor companies’ compliance: The R

L FAA has therefore revised the trmetable =

~to'require. employers to ensure .-
-compliane by contractors 12 months

' - -after the date on which the employers IR
0 st subrmit' thelr certrf‘ canon U
* statgments...

" Unider the final rule, part 121 and. -

 large part 135 certificate holders {more :
f.than 50 cavered employees) and air*

traffic control facilities are required to

'comply with the rule first, with

implementation. scheduled to occur on

“““January 1, 1995. Part 135 certlﬁcate

< holders, w1th 1110 50 covered _

- employees ars in the second phase of
. implementation: (June 1, 1995),.and’

- small par’t 135 cemficate holders and

'._7'387;',_ .
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§135. 1(c) operators in the last phase
- (January t, 1996}

‘ Employees Located Outside the US.

The NPRM proposed that the rule
would apply to direct employses of U.S.
. air carriers who perform safety-sensitive .
functions outside the U.8. afier January
2,1995. The NPRM also. proposed that -

. the FAA would not permit testing of
‘such. employees ‘however; if the FAA
received writtén documentation from.an-

.employer demonstrating that such. .
testing would be inconsistent with the
laws and regulations of the country in

- which the testing would occur, Upon -

review of the commients submitted to-

- this docket and fo FAA Docket Number’

27066 {which-addressed possrbla testing’

requirements for foreign air carriers), the

. FAA has determined that it will not
toquire testing of any employees located -

. outside the temtory of the Umted :

. States:. '

" To ensure proper. selectmn for random
testing; an employer is reqiired to

. remove from the random testing pool
any employee assigned to perform
cavered functions solely outside the
territory of the United States, since such

" an employee would not be available for -
' testing. The employee must be retiirned
to the random testing pool as soon as -

“the employes once more begins to ‘
perform functions wholly or partially -
within the’ temtory of the United States. :
Although the FAA is cognizant of

“concerns about safety and economic
parity that would be raised by such an".

extraterritorial application of this rule,
with its significant logistical issues and -
possiblé conflicts with local laws,
should not be- pursued :

Paperwork Reduction Aot Approval

- AppendixJto part 121 requires each

employer to submit to.the FAA: An.
alcohol misuse prevention program )
certification statement; notification fo-

‘the FAA of alcohiol misuse by holders of -

. airman medical certificates issued under

' 14/CFR part67; notification to.the FAA
of refusals to'submit to'alcohol testing -

. by holders of airman certificates 1ssued
under 14 CFR parts 61,63, and 65; and -
‘annual statistical reports summarizing

- data on the employer’salcohol misuse

. preventior. program, To provide the

" notifications and Teports to the FM

“'employers are required to maintain. .
records related to each covered
employee, mcludrng test-results. I,

" accordarice with the Paperwork :
‘Reduction Actof 1980 (Pub. ‘--96-—511)

" the recc)rdkeepmg and reporting” -0 ¢

- requirements in this finial-rule-have:beén -

- submitted to.the Office of. Management
“and Budget (OMB] for: s:pproval

_\prepared by the FAA and placed in'the
-dacket that: provrdes detailed estimates
- -of the economit consequences, of this .
- .Tegulatory action.'The FAA certifies that’
the annual costs'to be imposed on small-
_operators will not exceed the thresholds.
“for significant impact and that this rule

: Federalrsm Implrcahons

'Slvmﬁcance R

- docket. A copy-may be obtained hy:-

* doncerningalcohol use.in aviation. ‘The
- docket riuimbers: for those: ‘petitions.are’ ..

: lnformatmn collection: reqmrements are:

. -not effective until the i perwork. .
‘reduction act package as been ..
received.’
'Econonuc Summary

CAfall regulatory evaluatlon has been

will not have a significant economic

" impactona substantial number of small -

entities, -
Internauonal Trade Impact Analysrs
"The FAA~ ﬁnds that this ruls affects all

* part 121 and. part 135 air carriers. The
FAA finds that this rule will not have N
" an adverse impactontrade G-
' opporturities for either U.S. firms deing.
' business overseas or foreign firms doing -
- busmess in the United States.

" This.rulé does not have su'bstantral
direct effects on the States, on the
relationship between the national
government and the States, or on t.he
distribution of power and

- Tesponsibilities among the various
_levels of government. Therefore, fn"
‘accordance with Executive Order 12612,
 the FAA has determined that this rule
‘does not have sufficient federalism

1mphcanons to warrant preparatlon of &
exclusion, the FAA has determined that - ‘

Federalism Assessment.

“This rule is not likety to result inan”
annual effect on the economy of $100
million or more, although it may result
in an increase in costs for consumers, -
1ndustry .or Federal; State, or local |
agencies; The FAA has determined;

N however, that this rule involves i lssues
of substantial interest to the public,”

< Therefore, the FAA has determmed that

_the rule is significant under the

Exécutive Order 12866 and the -
" Regulatory Policies arid Procedures of
the Department of Transportation { a4 FR
11034 February 2, 1979). o

A Regulatory Impact Analys1s of the
nile has been placed in'the regulatory

eontacting the office identified” under

. Other Regulatory Matters

" The FAA hds received three: pet tm- :
for rulemakmg that address issues

247086 26233, anit: 26872; Because the

+; issues raised.in:the petitions-have.been:

. scope of this rulemakmg

" .resolved in this final rule, thxa FAA has
_'c:losed thess actions. : :

' A‘number of commenters. also asked

" that the FAA amend 14 CFR 91. 13(&) to.
‘provide that crewmembers would only - - -
- be hield liable for the actions of a fellow
- crewmetnber if they have-actual "
.~ knowledge that the crewmember was ' -
" impaired by drugs or.alcohol. The *
-Ccomments cited the case of Iohnson V.

National Transportation: Safety Board

‘979 Fi2d 618 (7th Cir. 1992}, in which:

a pilot lost his airman certificate after: -

- his copilot was determined to have been

intoxicated. Revision of this provision

* was neither explicitly nor implicitly
" contemplated in the NPRM, and the

FAA finds that the issue is qutsada tha

List of Subjects

S14 CFI‘l'Pm't 61

Alr safety, Au' tra.nsportatlon, Alrcraft.
Alrcraft. pilots, Airmen, Alcohol,’ .

"~ Alcoholism,; Aviation safety. Safaty
: 'I‘ransportatxon

‘J-14CFRPan63

Air safety, Air transportatlon, Arrc:raft.

Airmen, Alcohol, Alcoholism, Aviation
-safety, Safety, ransportatron

14 CT'RPMBS

Air safety, Air traffic, Arr
transportation, Aircraft; Airmen,
Alcohol, Alcoholism, Avxation safety,

- Safety, 'I‘ransportatwn '
14 CFH Pa.rt 121

Arr carriers, Air transportatwn.

Aircraft, Aircraft pilots, Airmen,
. ‘Airplanes, Alcohol, Alcoholism,
- Aviation safety, Pilots, Sefety, * .
Transportauon .

14 CFR Part 135

‘Air carners, Air taxd, Alr

_ _transponatmn Aircraft, Airmen, - i
:Arrplanes Alcohol, Alcohohsm. ol
- Aviation safety, Pilots, Safety

Transportatron : :
In consideration of the foregomg. the o

'-Federal ‘Aviation Administration . .
- amends 14 CFR parts 61,63, 65,121,
- and 135 as follows: B

ek PART 61—CERTIFICATION: PILOTS
' AND FLIGHT INSTRUCTORS -

“FOR: FURTHER INFORMATION CONTACT SE

'1.The authonty citation far part 61 rs
rewsed to read as follows: "~ -

L Anthonty 49US.C 1354{a) 1355, 1421
- 1422, and 1427 (revised, Pub. L, 102-143,
" Ottober 28,1991); 49 U.S.C. 106(g) [revxsed

Pub L. 9?—-449 Ianuarys 12, 1983} ‘
2 Secnon 61. 14 is rewsed to. read asii .

. follows
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§61.14 Re!’usal to submlt toa drug or '

R 'alcohol test.

'(a) This section applies to an
employes who performs a function
listed in appendix I or appendix. Jto
-part 121 of this chapter directly or by -

. contract for a part 121 certificate. hoider,
.a part 135 certificate holder, oran’ -

chapter. - U
(b} Refusal by the holder ofa "
certificate issued inder this part to take
a drug test required under the
provisions of appendix I to part 12L.or
- an alcohol test required under the :

provisions of appenchx] to part 121 1s e

‘ grounds for—
(1) Denial of an apphcatlon for any
certificate or rating issued under this

" part for a period of upito 1 year after t_he_ '

date of such refusal; and -

" (2) Suspension or revocation of any .
certificate or rating 1ssued under thls
part. ‘

PART SS—CERTIFICATION FLIGHT
CREW—MEMBERS OTHER THAN -
PltOTS o

3;The authonty citation for part 63is "

-re\nsed to-read &s follows: :
Authonty 49 U $.C. 1354(a}, 1355, 1421

1422, 1427, 1429, and 1439 (revised, Pub. L. ~

102-143, October 28, 1991); 49 U.5.C: 106(g)
{revised, Pub. L. 97449, January 12,1983)..

4. Section 63.12bis. re*nsed to read as .

follows

§63.12b Refusatto submit oa drug or -

alcohol test. -

(a) This section applies to an
employee who performs a function

part 121 of this chapter directly or by -
contract for a part 121 certificate’ holde'r,
a part 135 certificate holder, oran .
operator.as defined in §135. I{c:] of thls ;
-chapter. :

[b} Refusal by the holder of a

“certificate issued under this part to take- :

a drug test required under the
provisions of appendix [ to part 121 or..
‘an alcohol test required under the. -
provisions of appendtx J to.part 121 is
grounds for—:-

(1) Dental of an apphcatlon forany: .
-cemﬁcate or rating issued under this.

part for a:period of up to 1 year aﬂer the'i

date of such refusal; and
(2) Suspenston or revocatxon of any

part

OTHER THAN FLIGHT
CREWM MBERS

5. The authority citation for part 65 :s‘_

: revxsed to read as follows

e

operator as deﬁned in §135. l(c} of tlns . "aleoho! fest.

PART 65— CERTIFICATION: AIRMEN

Aul.horil‘y: 49 U.S8.C. 1354(a), 1355, 1421,
.. ~1422, and 1427 (mv1sed Pub. L. 102-143, ’
- October 28, 1991); 49 U.S.C. 106{g) (remsed
.Pub L. 97*449 }anuary 12, 1983]

“6. Sectton 65.23 15 re\nsed to read as
follows ‘

§ 65 23 Hefusal‘to submit to a drug or

(a) General. This secuon apphes to.an

- =employee who performs a function

listed in appendix I or appendix Jto’

_ part-121 of this chapter directly or by -
.. contract for a part 121 certificate holder,
@ part 135 certificate holder; an operator
as defined in § 135.1{¢) of this chapter, _
.. or-an air traffic control facility not ’
L ‘operated by the FAA or the U S '
: mlllta.ry :

-(b) Refusal- by the holder ofa. - S
certificate issuéd under this part to take
a drug test required under the

- ‘provisions of appendix to part 121 or
- an alcohol test required under the*
_provisions of appendix Jto part121 is .

grounds for—

(1) Denial of an apphcatlon for any
certificate or rating issued under this
part for a period of up to.1 year aﬁer the
date of such refusal;yand . -

{2} Suspensmn or revocation of any

- certlficato or retmg 1ssued under tl'us ,

'p art..
7.’ Section 65. 46a is added to read as

. follows

§65.48a Misuse of alcohol. R

(a) This section applies to employees
who-perform air traffic control duties.
directly or by contract for an employer

' that is an air traffic control facility niot

operated by the FAA or the' U S mllxtary

listed in appendix I or appendixJto " - (coveredemployees). .

‘(b)-Alcohol. concentrotjon No covered.

employee shall report for duty or remain
- -ont duty requiring the performance of .
' safety-sensitive functions while having

an alcohol concentration of 0.04.0r - -

greatet. No employer having actial
- knowledge that an employee hasan

alcohol concentration of 0.04 or greater

_ shall permit the employee to. péerform or
continue ta perform safety-sensrtlve .
- functions, - ; '

(c) On-duty use: .No covered employee.

", shail use alcohol while performing - :
.safaty-sensitive func‘uons Noemployer

having actual knowledge that a covered

‘employee is using alcohol while . ..

- performing safety-sensitive’ funcnons

certificate or rating issued under this' shall permit the employee to perform or

continue to perform safety-sensmve

' functions. .
-{d)-Pre-duty use. No covered e

employee shall perform air traffic -
coritro! duties within '8 hoiirs after usmg

* . slechol. No employer having actual*
~ knowledge that such an employee hes
- used alcohol withir -8 hours shall -

permit the employes 1o perform or
continue to perform air traffic (:ontrol
duties. :
(e) Use fo]lowmg an accident. No '~
covered employeé who-has actual -
knowledge of an accident 1nvolvmg ark -
aircrafi-for which he or she performed

S a -Safety-'sensitive_ function at or near the
" time.ofthe accident shall use alcohol frjr

8 hours following the accident, unless |

. he or she has been given.a post-acmdent

test under appendix J to part 123 of this "~
chapter, or the employer-has determined
that the employee’s performance could-

- not have contributed ta the accident.

{f) Refusal to submit to a required . -
alcohol test: No. covered employee shall
refuse to submitto a post-accrdent
random; reasonable suspicion, or -

. follow-up alcohol test required under
appendix ] to part 121 of this chapter.

No employer shall permit an employee .
who refuses to submit to such a test to-

‘perform or continiie to perform safety- :
- sensitive functions.

8. Section 65.46b is- -addéd toread as
follows:

§ 85 46b. Testing tor alcohol.

(a) Each air traffic-control facility not
operated by the FAA-or the U.S. military

" (hereinafter employer] hust estabhsh an

alcohol misuse preventlon program in;

‘accordance with the provisions of -

appendix J to part 121 of this chapter
H)} No employer shalluse any pErson
who meets the definition of covered
employee in appendix ] to part 121 to .
perform a safety-sensitive function

" listed in that appendix unless such .

person is subject to testing for alcohol
misuse in accordance withthe . . 7.,
provxstons of, appenchx i..

PART 121--GEFITIFIGATION AND .
OPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR CARRIERS AND

 COMMERGIAL OPERATORS OF

I.ARGE AIRCRAFT i
9. The authonty citation for part 121
is revised to read as follows: :

Authonty 49°U.S.C. 1354(a), ‘1355 1356
1357, 1401, 14211430, 1485, and 1502 -

" (revised, Pub. L. 102143, Octaber 28, 1991].'
-49 U.5.C.-106(g) {reviséd, Pub. L. 97—449 .

January 12;1983): .

- 10."Section 121458 i addedto Sl
subpart Oto read as follows:

' §121.458° Mlsuse ‘of alcohol.

{a) General. This section applies to .
employees who perform a function
listed in appendix | to this part fora
certificate holder {cavered employees}

- For the purpose of this sectidn, a. person -

whao meets the definition of covered -

‘employee in appendix } is.considered to :

. certlﬁcate holder

- be performing the function: for the s



:*. covered employee who has actual -
“kriowledge of an accident mvolvmg an-/ ..

- random; reasonable suspicion,or" . .
- follow-up-alcohol test required under -
*:.appendix J'to this part: No. certificate . :

-« refuses-to-submit tosuch atest'to
perform or continue to perform safety- e
- sensruve functions: : i
“11. Section 121. 459 is added to . ;

o 7380
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) AIcohoI concentmtzon. No covered
-employee shall report for duty or remain
on duty requiring the performarnce of -
safety-sensitive functicns while having
an alcohol concentration of 0.04 or .
.~ greater. No certificate holder: havm_g
‘actual knowledge that an employee has
- . an alcohol concentration of 0.04 or
. - greater shall permit the employee to:
- perform or continue to perform safety—

senmuve functions.
: (c) On-duty use. No covered employee
.~ shall use alcohol while performing -
.. safety-sensitive functions. No cértificate -
_. - holder having actual. knowledge thata

" covered employée is usingalcohol -
. while performing safety-sensitive .

. ¢ ‘functions shall permit'the eniployeeto’
" " perform or continue to perfonn safety- L

- sensitive functions. . .
-"{d) Pre-duty use. {1) No covered

~ “gmployee shatl-perform flight -
' - .crewmember or flight attendant dutles
" within 8 hours after using alcohol. No
- certificate holder having actual *,

" " knowledge that such an. employee has. .
- "uged.alechol within 8 hours ghall
.. permit the employee to perform or-
:.continie to perform the spemﬁed
_duties;. -
{2} No:covered employee shall
' perform safety-sensitive duties other

. ‘than those specified i mi agraph (d)(1} -
_.of this section within 4 he

" alcohol. No certificate holder having

" actual knowledge that such an employee

has ised alcohol within 4 hours.shall-

_permit the employee to perform or -

“continue to perform safoty»sens:tlve

e funétions.

(e) Use foIIowmg an acc:dent No

-+ aireraft for which he or she. performed

' . ‘a safety-sensitive function at or near:thé-
: -time of the accident shall-use alcohol for :
.~ 8hours following the: sccident, unless
S he'or'she has.been given a post—acmdent :j;
-, test-under appendrx J.of this part, or: the o

employer has determined that the .-

{P) Refusal to submit toa reqrrrréd

.- .alcohof test.’No covered employee shall

. refuse to submit to a post- acmdent

" holder shall permit an employee who

l-subpan O to read as follows:

: § 121.459 Testlng for atcohol.

: ~(ay. Each certificate’ holder rnoslt .
esrabl;sh an alcohot misuse preventr_on"'.

~ Appendix] to Part 121—A]c0hol\
S Mlsuse Preventlon Program R

urs after using

beverage gicohiol, ethyl:alcohol; or othér 1ow i
- molecular weight alcoho]s. lncludmg methyl .
- or isopropyl alcohol. !

‘ following a screéning test with a result 0.02
*-or greafer; that provides quant:tatwe data of -
: elcohol concentration. -

-behalf of such employers or'contractors, -

program in: accordance with the :
prowsrons of appendix J to this part,
(b¥No certificate holder shall’ use any

. person who meets the definition of
covered employee in appendix J to this

part to perform a safety-sensitive
furiction listed in that appendix unless
such person is subject to testing for
alcohol misuse in accordance with the
provisions of ap em‘hx]

12. Appendix] to pan 121 s’ added
to read as. follows: ‘

This appendrx contdins the standards and

. components thiat must be included in an.
-alcohol misuse: prevenhon program requrred
- by this chapter . X

. L. General.

A. Purpose. The pu.rpose of t,hrs appendu: '
is to-establish programs des:gned tohelp
proveat dccidents and injuries resulting from
the misuse of alcohol by employees who
perform safety- -sensitive ﬁmctmns in- :

o avmhon

B. Alcohol testmg procedum Each .

‘ emp]oyer shall ensure that all alcohol testmg

‘conducted pursuant to this appendix -

", complies with the procedures set forth in 49

CFR part 40. The provisions of 49 CFR part” .

- 40 that eddiess alcohol testing are made -

applicable to employers by this appendlx ’

C. Def:mtxons L _ a

As used in this appendrx—- o

Acc:dent means an océurtence associated
‘with the operation of an aircraft which takes
place between the tifne any person boards the
aircraft with the intention of flight and the
time al) such persons have disembarked, and
.in which any person siffers death or serious "
injury or in which the arrcra& receives

- substantial damnage.

- Administrator means the Adm.lnisb"ator of

: B the Federal Aviation Adrmmstraflon or his or

her designated- representahvo
‘Alcoho! means the mtoxrcatmg agent in

- Alcéhol concentration. for. content) means o
‘the aicohal in a*volime of breath expressed-

+in terms of gramis of alcohiol ‘per 210 liters of .
- -breath.ss indicated by an: evldermal breath
.+ employes’s performance could not have
- contributed to the accident. ' '

test under this appendix.
- Alcoliol use means the' con.sumpt.ion of any

: 'beverage mixture, or preparation, mcludmg
_any medicatiof, confaining alcohol;

Confirmation test means.a second test

-Gonsortium means an. enuty mcl‘ _dmg i
group or association of erhployersior = -

- . contractors, that provides alcohol testing s - ‘

requrred by:thisappendix: and thatacts-oni’

prowded that it has submiitted an alcohol |
-misuse pmventxon progra.m certification.

" ’statement to the FAA in accordanoean.h thls
"+ . appendix.

Contractor. oompany means g company that
"his employeeswho' perform-gaféty-sensitive
funcnons by coptract for air empioyen

* Fequirement in this. appendnx

rCovemd employee means a person who
performs. either directly or by contract, a
safety-sensitive function listed in section i of
this appendix for an employer (as defined
below). For purpeses of pre-employment
testing only, the term “covered employes™
includes a person applying to perform a
safety-sensitive function.

DOT agency means an agency (or :
“operating administration”) of the United
States Department of Transportatwn

. administering regulaticns requiring alcohol

testing (14 CFR parts 65, 121, and 135; 49
CFR parts 199, 219, and 382} in aocordanc=

.~ with 49 CFR part 40.

Employer means-a part 121 cemﬁcate

,'holder, a-part 135-certificate holder; an air: -~

traffic-control facility not operated by the -
FAA or by orunder contractfo'the U.S. - -
militaty; and: an operator:as. deﬁned in14 .
CFR 135.1(g). '
Performing [a safety-sensrtwe functxon] &n

- employee is considered to be performing a

safety-sensitive function durlng any period in.
which he or she is actually performing, ready :

- to perform, or 1mmed1ately available to -
‘ perform such fanctions..

Refuse to-submiit (to an alcohol test) Means
that a covered employee fails to provide
adequate breath for testing without e valid - -
medical explanation after he of she has :
received notice of the requirement to be :
tested-in accordancs with this appendix, or -
engages in conductthat clearly obstructs the

-testing process:

Safety sensitive. funct:on means ] funcnon i- o

* listed in section II of this appendix.

Screening test medans an analytical
procedure to determine whethier a coversd
employee may have a prohibited. :
concentration of alcohol in his or her system.

Substance abuse professionel means a

Yicensed physician {(Medical Doctor or Doctor

of Osteopathy), or'a’licensed or certified -

©_ psychologist, social worker, employee
‘gssistance

ofessional; or an addiction
counselor{certified by the National
Assoctation of Alcoholism and Drug Abuse
Counseloré Certification Cormmission) with

- knowledge of anid clinical experience in the.
.diagniosis and treatrnent of. alcohol-related
“disorders:. : . : .

Violation:rate means the number of -
covered-employees (as reported under .

* sectiofi IV of this apperidix} found during ~

random tests given under this' appendlx to
-have an alcohol conceptration of 0.04 o

- greater plus the nuniber of mployees wha :

refused 2 random test required by this
~appendix, divided by the total Ieportad

_.pumber of employees in the industry given
-rendém alcohol tests unider this appendix

plus the total Teported number of employees -
in the industry-who Tefuse & random test’

) requi.red by this appéendix. .

- D. Preemption.of Staterand tocol laws.
1. Exceptas provided.in.subparagraph 2 of .-

+ «this paragraph, these regulations preempt ny -
: "-,State or.local law, rule; regulatlon ororder -
- ¢ to the extent that: :

(a) Comphance w:th both the State or local .
requirement and thrs appendut is hot .

'pos.slble or - -

(b) Comphanr:e thh the State or local -
requirement is an obstacls to the
accofnplishment and exscution of any
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2. The alcohol misuse reqmrements of this ~

title shaunotbeconsmedtopreempt -

-provisions of State criminal Jaw that impose
sanctions for reckiess conduct leading to "~

- actual loss of life, injury, ondamage to

. property, whether the provisions apply °
specifically to transportation emplayees or

““eriployers ar to the general public,

. E.Other requirements imposed by

employers

. Except as expressly pmwded in these

' aIcohol misuse requirements, nothi

_these requirements shall be constru

affect the authority of employers,-or the .

. rights of employees. with respect to the use

. “or possession of alcohol, including any g
authority and rights with-respect'ta alcohol
- testing and rehabilitation,
" F. Requirement for notice. )
' - Before performing an aleohol test under
~ this appendix, each employer shall notify &
- covered employee that the alcohol test is -
- required by this appendix. No‘employer shall
falsely represent that a test is adxmmstered
under this appendix. ~* ..o 7

1 Covéred Employees

Each employee who performs 8 functmn
- listed in this section directly or by contract
for an employer as defined in this appendix
riaust be subject to alcohol testing under an
. FAA-approved alcohol misuse prevention
program implementad in. ance with
-this appemhx. The covered saﬁety senslm'e )
“functions are: "~ - ‘
1. Flight cmwmember dutxes.
2. Flight sttendant duties. -,
. 3. Flight instruction duties.- .
4, Aircraft dispatcher duties.
. 5. Aircraft maintenance or preventive
maintenance duties.
6. Ground security coordinator duties.
7. Aviation screening duties.-
© . 8, Air traffic control duties.
1. Tests Reqmred
.A Pre-e,mployment S
1. Prior to the first time acmmred
~employee performis safety-sensitive functions:
for an employer, the amployee shall undergo

“testing for alcohol. Ne employer shall aliow
.a covered employee to perform safety-

sensitive functions unless the employee has -
been administered an alcoholtest witha - . -

 result indicating an alcohol concentration

less than 0:04. If a pre-employment test result -

under this paragraph indicates an alcohol .

_concentration of 0.02 or greater but less than o

0.04, the provisions of paragraph F of sechon
V of this appendix apply, " -

. 2. An employer is notrequired to -

- administer an alcohol testas required by this
‘paragraph if:

(a} The employée bas undergona an alcohol

 test Tequired by this appendix or the alcohiol

" misuse rule of another DOT agency under 40 .

- CFR part 49 within the previous 6 months
-with & result indicating an alcchol :
concentration less than 0.04; and. -
(b} The employer ensures thdt nq prior
employer of the coversd-employee of whom
he employer has knowledge has records of
a-violation of § 65.46a, 121: 458, 07 135.253.0f
- this.chapter or the.alcohol.misuse ruleiof ..
~another DOT agencywithm the, prev:ous 6
,months

] 'admlmstered within 2 hours following the -

" rate for random aleohol testing is
- the violation rate for the entire industry. All

s '-;rate for-random a

B Post'amldent
1. Ay soon as prachcable followmg an

accident; each employer shall test each "
. surviving covered einployee for alcohol ;f
* that employee’s performance of a safety-

sensitivé. function either contributed to the
accident or cannot be completely discounted

. as a contributing factor to'the accident. The -

decision not to administer a test under this

“section shall be based on the employer's.

deterinination, using the best available _
information at the time of the determination,

_-that the covered employee’s performance
. could not have contributed to the acdident,”

2, If a test required by this section is not -

decident; the emplayer shell prepars and

- maintain on file a recard stating the reasons

the test was not promptly aduiinistered. if

. test required by this section is not -
" administered within 8 hours-following the
« accident, the employer shall cease attempts

to administer an alcokol test and shall -

. prepare and maintaig the same record.
- Records shall be submitted to the FAA upon
- request of the Admmzstrator or h:s or her

designee,. - .
3. A covered employee who ig suh;ect to

' post-accident testing shall remain readily

available for such testing or may be deemed

- by the employer to have refased to submit to

testing. Nothing in this section.shall be
construed to

obtain necessary emergency medical care.

Random testing

1. Exceptas provided in. paragraphs 2—4 of
this section, the minimum annual percentag

[: ]

 rate for random alcaliol testmngll be 25
 percent of the covered employees. -

~Z. The Ad!mmstrator’s decision’to mbrease
or decrease the minimum annual Eementage
sed on

information used for this determination is
drawn from alcohol MIS reports required hy

. this appendix. [n order to ensure reliability
‘of the data, the Administrator ¢onsiders the .
.quality:and completeness of the reported :

<data, may-obtain additional information or
reports from. employers, and may make

‘appropriate modifications in calculating th& :

industry violation rate. Each year, the
Administrator will pubhsh in the Federal

. Register the minimum &nnua} percentage rate
“for random aleohol testingof covered

" employees. The new minimum annual

. percentage rate for random alcohol festing

will be’ apphcable starting January 1 of the

- calendar year following publication,’

3. (g} When the minimum snnual

. {b} When the | mmmmm anmuat percentage. -

require the delay of necessary -
. medical attention. for injured people -
" following an -accident of to prohibita covered
. .employee from leaving the scene of an - i
- ‘accident for the period necessary 16 obtain
assistance in responding 1o the accident or to

" percentagé rate for random alcohol testmg ig
.+ 25 percent or'more, the Administrator may
-lower this rate to 10 percent of all cavered
" . émployees if the Administrator defermines
that the data received under the reporting

- Tequirements of this appendix for two-
. consecutive calendar years indicate that the
"v:o!amm rate is Jess than 0.5 percent,

ting 13150, pen:ent, ‘

: the Admzmstmtor may lower th.m rate-to 25

" percent of all coversd employees if the

- Admitiistrator determines that the data.

" received under the reporting reqmremenls of

" this appendix for two consecutive calendar
years indicate that the violation rate is less

". than %.0'percent but equal-to or greater than

0.5 percent.

* 4, (a) When the minimum axmual

percentage rate for random alcéhol testing is

10 percent, and the data receivéd under the
porting requirements of this appendix for

that «calendar year indicate that the violation

" rate,is equal to or greater then 0.5 percent but

less than 1.0 percent, the Administrator will |

" increase the minimuin annial percentage rate

for random alcohol testing to 25 percent of
all éovered employees.

(b} When the minimum annual percentage
rate for random alcohol testing is 25 percent
or less, and the data received under the :
reporting requirements of this appendix for
that calendar year indicate that the violation
" rate is equal 1o or greater than 1.0. percent,
the Administrator will increase the minimum
" annuial pefcentage rate for random alcohol
testing to 50 percent of all covered y
" employees.,

5. Thaselection of employees for random
alcohol testing shall be made by a
scientifically valid method, such.as @
random-number table or & computer-based

. random number generator.that is matched

with.employees’ Social Security numbers,
payroll identification numbers, or other -
comparable idenufying nurbers. Under the
:selection process used, each-covered

! employee shall have an equal chance of bei.ng '

tested each time selections are made, .
6. The employer shall randomly select a

‘sufficient number of covered employees for

testing during each calendar year to equal an
annual rate not less than the Tinimum

" annual percentage rate for random alcohol
; test:ng determined by the Administrator. i

“the emplayer conducts random testing -
througg a consortiuim, the number of .-

- employees to be tested may be calcuiated for = -
eacliindividual employer or may be based on

the total number of covered employees wha
are sub]ect to random alcohol testing at the
same minimum annual percentage Tate under
this appendxx or eny DO‘I' a.loohol testing
rule. .
7. Each employer shall ensiire that random

: alcohol tests conducted under this appendix

are unarnounced and that the dates for
‘administering random tésts are spread

.- reasonably throughout the calendar year.

. 8. Each emiployer shall require that each
covered employee wha isnotified of
selection for random testing proceeds to the
testing site immediately; provided, however,
_that if the employee js performing a sa.fety-
_sensitive finction at the time of the:
nonﬁcatzon the employer shall instead .

ensure:that the'employee ceases toperform ™.
~the safety-sensitive function and proceedsto
- the testing site as so0n as ‘possible. -

9. A covered employes shall only be

“randémly tested while the employes is
performing safety-sensitive functions; just

“before the employes is to perform safety-

* sensitive-functions; of just after the employes

has ceased performmg such‘functions. :
- 1001f & given covered employee is subject

Aorrandom: alcoho] testing; under the alcohol
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‘ testmg rules of more than one DOT agency,
the employee shall be subject to random -~
rlcohol testing at the percentage rate -
established for thecalendar year by the DOT.
agency regulating more than 50 percent of the
employee’s functions. - ..

11. if an employer is requrred to conduct
- random aleohol testing under the alcohol
testing rules:of more than one DOT agency,
~“ the employer may— -. .
" "(a) Establish-separate pools for random
.. selection, with each ‘pool containing the .
‘. covered employees who are subject to testing
&t the same required rate; or

(b) Randomly select such employees for

" .. testing at the highest percentage rate

established for the calendar year by eny 'DOT
© agency to which the. employer is sub]ect

. D: Reasonable Susprc:on Testing

- 1. An employer shall require a covered
employee to subrmiit to an alcohol test when
.. the employer has reasonable suspicion to
.- belipve that the employee has violated the -
-" alcohol misise prohﬂ:utmns in §65,46a,
© 121.458, or 135,253 of this chapter, ~
~ 2. The. employer s determination; that
‘reasonable suspicion gxists to require the
- covered.employee to.undergo:an alcohol test:
shall be based on specific,: contempora.neous
“articulable observations toncerning the
appearance, behavior, speech or body odors
. of the employee. The required observations
_ shall be made by a supervisor who is trained
" in detecting the symptoms of alcohol misuse.
Thie supervisor who'makes the determination
that reasonable suspicion exists shall not
conduct the breath alc:ohol test on that
. employee, . .-
J . 3. Aleohsl’ testmg is author:zed by thxs )
- section-only if the observatmns required by
- paragraph 2 are made durmg. just preceding, .-
"2 -or just after the/period. of the work day-that-
. the covered-employeé is fequired to be'in 7
** gompliance with this rule. An employee may _
be directed by the émployer o undergo
reasonable su5p1t10n testing for alcohol only
" while the employee is performing safety-
- sensitive functions; just before the employee
is to perform safety-sensitive functions; or
just after the ernp‘loyee has ceased performmg
such functions. " -
4:(a) If a test’ requ:red by thxs ssection is not
administeréd within'2 hours following the
; determination made under paragraph 2of -

*-this section; the érployer shall prepare and

maintain on file'drectrd stating the redsons -
* the test was not promptly administered. lf a
test required by this section s not

administered within 8 hours followrrxg the =/

* ‘determination made under. paragraph 2 of -
this section, the efployer shall.cease
attempts to-administer an alcohol test and .
shall state in the record the reasons for not
administering the test.

(b) Notwnthstandmg the absence ofa
reasonable suspicion-alcahiol test-under this
. section, no covered employee shall report for .

. duty ot remain on duty requiritig the
performance of’safety-sens:twe tunctions
. ‘'while the employee is under.tie influence of
_or impaired by alcohol, as shown by the.

- but less than 0,04,

V. Handlmg of Test Results, Record
. Retention, and Confidentiality

A. Retention of Records. .

{1) An alcohol test is admm;stered and the

employee §: alcohol eouceneatlon measures :

" "employee evaluations and referrals, and.
* " "copies of any annual reports squltted to the

regularly scheduled duty peried, but not less -

less than 0.02; ot
{2) The start of the eriployee’s next o

than 8 hours following the determination -

* made under paragraph 2 of this section that -

there is reasoniable suspicion that the

. employee ] has violsted the alcohol misuse
; provisions.in § 65. 4Ba. 121.458, or. 135 253, of
this chapter.-

. {CYExcept ds prowded in paragraph 4(b)
1o employer shall take any action under thls

- appendix against a covered employee based .
‘solely oit the-employee's behavior and

- appearance in' the absence of an alcohaol test.

This does not prohibit an employer with

authority independent of this appendix- from

{akmg any. action otherwise consistent with
aw. .

" E. Retum to Duty Testmg

Each employer shall easure that before a

" ¢overed employee returns to duty requiring -

the performance of a safety-sensitive functlon

- after engaging in conduct prohibited in
. §685; 463. 121.458, or 135.253 of this chapter,
the émployee shall undergo a return to duty

" alcohol test with a result indicating an .

;alcohol concentration of less :hanooz o
F, FoHow—up Testing -~ . o .

Followinga determmanon under sectmn
V1, paragraph C.2 of this appendix thata
covered employee is in need of assistance in -

-resolvmg problems associated with alcohol -
_“ misuse, each employer shatl ensure thatthe” -
'_employee is subject to unannounced follow:
" 4p dlcoho] testing as directed by a substanice

* “shuse professional i accordance with the
“’provisions of section VI, paragraph C, 3(b)(2) .

of this appendix. A ¢overed employee:shall .
be tested unider this paragraph only while the

... employee is performing safety-sensrt:ve

“furictionis; just before the employee’is to
perform’ safety-sens;twe functions; or just -

‘after the employee has ceased performmg

such functions.

G. Retesting of Covered Em ployees Withan
Alcoho! Concentration of 0.02 or Grenater but _

Less Than 0.04 -

‘Each employer shall retest a covered O
employee to-ensure compliance with the™ " -
- provisions of section 'V, paragraph F of this -

~appendix, if the employer chooses to-permit’
the employee to perform 4 safety-sensitive =
- function within 8 hours following the . )

administration of an-alechol test md1catmg
an alcohol: concentratlon of 0.02 or greater

doc:umentanon of refusals to take requlred
alcohol tests, calibration dociimentation,

FAA under this appendix shall be -

. mamtamed fora minimum of 5 years.

{b) Two years. Records related to: the -

* collection process (except calibration of
. evidential breath testing devices) and

training shall be mamtamed fora minimum-
. -of Zyears.
{c) One year. Records of all test results
below 0.02 shall be mamtamed for &
" mninimum of 1 year. :
3. Types of Records The followmg spec1ﬁc

_records shall be mairitained.

(a) Records related to the collecnon
process

(1) Collection logbhooks, if used: .

- {2) Decuments relating to the random

" selection process.’

(3) Calibration doc-u.mentatmn for

“.gvidential breath testing devices,

-(4) Documentation of breath alcohol

o techmcmn training.

{5} Documents generated in'connection = -

-with-decisions to, admxmster reasooable
‘suspicion: alcohol tests. -

{6) Documents generated in ‘connectmn :
mth decisions on post-accident tests.”
" (7) Documents verifying existence’ of a .’

- med:cal explanation of the inabilify of 4"
"covered employee to pravide adequate breath

for testing.
(b) Records related to test results:
(1) The employer's copy.of the alcohol test

.. form, including the results of the test;

(2) Documents related to the refusal of any

" covered employee to submit to an alcohol
- test required by this appendix.

_ (3) Documients presentsd by a covered N
employée to-dispute the result of an alcohol

© test administered under this appendix.

(c) Records related to other violations of -
§§.65.46a, 121.248, or 135,253 of this chapter:

(d) Records related to evaluations:

" (1) Records pertaining to-a determination
by a substance abuse professional concerning
a covered employee's need for assistance.

(2) Records concerning a covered

"+ employee’s compliance with the
.recommendations of the substance abuse e

professional.
.(3) Records of notxﬁcat:ons to the Federal o

_“Air Surgeon of viclations of the alcohol =

misuse proh1b1t10ns in-this chapter by -
covered empioyees who hold medical .~
certificatss issued under part 67 of tl-us e

" chdpter..

{e) Récords related to educatxon and -

*  training:

{1) Materials cn aléohol misuse awarensss,

: mcludmg a copy of the employer s policy on

1. General Heqmmment Each employer
* ghall maintain records of its alcohol misuse -

. prevention program-as provided in this
-gectiom The records’shall be memtamed in. -

& secure location with controlled access.
. 2. Period of Retention. Each emmployer shall’

" bebavioral,. speech or performance indicators . "maintain the records in accordance W1th the

‘of alcohol'misuse, nor shiall an employer
) perrmt the covered smployée t6 perform or
_ continue to perform safety sensmve
. functions unhl

followmg schedule:
- {a) Five yedrs. Recotds of employee alcobol
test results with resulfs indicating an alcohol -

: concentratlon of0.02 orlgreater,

_alcohol misuse,

(2) Documentation-of comp»hance with the

" requirements of section VI, paragraph Aof’
“this appendix. '

(3) Documentation of training prowde, o

. Supervisors: “for the purpose of qualifyirig the -

supervisors to rmake a determination.

* eoncerning the’ need for alcohol testmg based- T
* on réasonablé suspicion. . ; ’

(4)-Certification that any training - o
c¢onducted under this appendix complies: -
iith the requirements for such training.
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B. Reporh.ng of ResuIts in. a Managemem
Information System

1. Annual zeports su.mrnennng the :esults :
_of alcohol misuse prevention programs shall

be submitted to the FAA in the form and

. manner prescribed by the Administrator by:
“March 15 of each yearoovermgthepmvmus '
. calendar year (Jan: December

1 through
31) in accordance with the provisions below.
* {a) Each part 121 certificate helder shall:.
submit an annual report each year. . |
(b) Each entity conducting an elcohiol
misuse prevention program under the
provisions of this appendix, other than a part
121 certificate hiolder, that has 50 or more-
covered employees on January 1 of ey
{:ll submit an anrival report

1o the FAA for that calendar year.

- (¢) The Administrator reserves the nght to .
Tequite employers not otherwise required to-

‘submit anmial reports.to prepare and submit -
Emlrﬂayers that will

such reports to the FAA.
be required to submit annuat reports under -
this provision witl be notiﬁed in wntmg by
the FAA. - .

2. Bach employer that ks sub}ect to mcme -
than one DOT agency alcobol rule shall
identify each employes covered by the’

regulations of more than one DOT agency.
. The identification will be by the total. number :
- and category of covered function. Pricrto. °

conducting any alcohol test on a covered

- employse subject to the rules of more than

- employer s alcohol misuse
"program manager-or other desrgnated

one DOT agency, the employer shall
determine which DOT agericy rule or rules

authorizes or requires the test. The test resull

information shall be: direcwd to'the
appropriate DOT agency or sgencies.”

submitted. .
4. Each report shall be submitted in the
form and manner: presmbedby the
Administrator,
: 5. Bach report shalt be signed by the

representative. -
6. Each report that contams mfnnnahon on

'a.nalcohol screenmgtestresnltofo.oz or
greater or a violation of tha alcohol misuse - .

provisions of § 65.46a, 121.458, or 135.253 of
this chaptet shall include the foll-owmg ’

: _mfnmahonal clements: -

.{a) Number of covered errzployees by
employee category.
) Number of covered employses.in each

o category subject to. alcohol testing underthe

alcohol misuse nule of another DOT agency.
identified by each agency.

{cJ(1} Number of screening tests by type of

_test and employee category.

{2) Number of conﬁrmauon.fests by type

of testand emiployes category. -

{d} Number of confirmation alcohol tests

indicating an alcohol concentration of 0:02 or -

greater but less than 0.04 by type of test and

. employee category..

fe} Number of confirmation’ alcohol tests

‘udicating an-alcohol concentration of 0.04 or,
greater, by type of test and emplo)ee ‘

category.

i

_{f) Number of persons denied a position as
a covered employee followinga pre- -
émployment alcobol test indicating an -
'3lcohol concentration of G:04 or greater.

{g) Number of covered employees with' a
conﬁnnauon alcohof test mdmanngan

. Teporting period in determmmg the exmence . subsequent eraployer upon receipt of wntten.

" emy

- test and employee o

‘authorized of raquired in this appendix, no

- alcohol ¢oncentration of 0.04 or grea’ter who
. were returned to duty in coversd positions-

[(having complied with the tecommendations
of a substance abuse professional 43" '

. described in section V, paragraph E,.and
_ section VI, paragraph C of this appendix), .

{b) Number of covered employees who
were adminjstered alechol and drug tests at
the same time, with bath a positive drug test

.. result and an alcobol test result indicating an .

alcohol concentration of 0,04 or greater: .
(i) Number of covered employees who were,

-found to have violated other alcohol misuse

provisions of §§65.46a, 121.458, or 135, 253

- of this chapter, and the action taken in

response to the violation. -
{j) Number of cavered emp]royees whn

refused to submit to an slcohol test required - -

under this apperidix, the number of such -

- refugals that were for random tests, and the -
actlon taken in.response to-each refusal. - '

. (k) Number.of supetvisors who have
received requ:red training during the

of reasonable suspicion of alcohol misuse,
. 7. Each report with no screening test -

. .results of 0.0Z or greatér or violations of ﬁw
* alcohol misuse provisions of §§ 65464,

121.458, or 135.253 of this chapter shall
include the following informational. *

: ef]eur::ents. (This report may only be eubmxtted
if the

results meet these criteria.) -
-{a} Number of covered’ employees by. -
ployee category. :
-(b) Number of cavexed employeee in ear.h
category subject to alcohol testing under the
alcohol misuse rule of snother boT agency

3, Bach employer shall ensure the accuracy krdenﬁﬁed by each: agency.

* and timeliness of each report:

{c) Numberofscremngteéts by?ype of

{d) Number of covered- employees who

" - enpaged in alcohol misuse who were

returned to duty in covered positions (hevmé
complied with the recommendations of a-

- substance abuse professional as described i

section ¥, paragraph E, and section VI,
paragraph C of this appendix}. .
(e} Numbser of covered emplayees who -

- refused to submit to an alcohot test reqmred

under this appendix, and the acnon taken in

. response ta ¢ach refusal. -

() Number of supervisors who have

. received required training during the’

reporting period in determining the existence
of reasonable suspicion of alcohol misuse.
8. An FAA-approved consortium may: ’

. preparefeports on behalf of individual

aviation employers for purposes of - .
comphance with this reporting requpement. .
However, the aviation employer shall sign

" and submit such'a Teport. and shall remain -

responsiblé for ensuring the accuracy and -

- timeliness of each report prepared on rts

behalf by ] consortium,

¢ Access to Hecords and Faczbtzes :
1. Except as required by law or. éxpressly

employer shal! release coveréd employes
information that is contained in'records
required ta be’ mamtamed under thle
dppendix. .
2. A covered emp]oyee is ent:t]ed upon
written request, to obtain copies of any

. Trecords: pertaining to the employee’s use of .
‘alcohsl, including any recofds pertaining to.

bis or her alcohol tosts, The employer shalI

. promptly provide the records requested bv

the. empioyee.&ocesstoanemployees

_ ~records shall not be contingent upon

peyment for records other thap :hose
specrﬁcally requested. . - :
* 3.Each employer shall make eva:llabie
copies of alt results of alcoholtesting -
conducted under this appendix and auny

.other information pertaining to-the -

employer’s alcohol mwnseprmatm SRR
program, when requested by the Secretary of

~ Transportation or any DOT agency with "~
- "regulétory authority over the employer or
-covered employee. = ‘

4. When requested by the National- -
Transportation Safety Board as patt cfan
accident lnvestigation, each employer shall
disclose information related to'the -

. employer’s administration of a post-accident
", -alcohol test administered followmg the »
-accident under inves '

tigation.
5. Records shall be made avanable to &
request from the covered employee. -

" Disclosure by the subsequent ernployer is

permitted only as Bxp'ressly authorized by the
terms of the empioyee’s request.. .

* 6. An employer may disclose mfonnahon )
required to be maintsined under this

_appendix pertaining to a covered employes

to the employee or to the-decisionmaker in

a lawsuit, grievance, or othar procéeding

 initiated by or on behalf of the hidividual
andansmgknmtheresuitsofaualcoholtest
administered nnder this appendix or from’
“-the employer’s determination that the -

" employee engaged in conduct prohibited B

under §§65.46a, 121.458, or 135:253 of this

" chapter including, but not limited to, a

worker's compensation, unemployment -
compensation, or other proceeding relating to

. & benefit sought by the employee).

7. An employer shall release information.

. regarding a covered employes’s records as
- directed by the specific, written consent of

the employes authonzmgrelease of the
information to-an identified person, Release -

" of such information by the person receiving
. the information is permitted only in.

accorddnce with the tefms 'of the employee’s
comsent. - :
8. Each empl] oyer shel} penmt access to ail

- facilities utilized in complying with the .
. requirements.of this appendix ta.the -
Secretary of Transportaticn orany DOT - -

agency with regulatary euthority over the

employer or any of its’ covered employees.

V. Consequences forEmployees Engagmg m‘
Alcohol-Related Conduct i

A Removu} From Safety- -sensitive Funcnon :

1. Except as provided in section VI of this

7 appendix, no covered employee shall

perform- sefetyeensmve functions if the

N employee has engaged-in conduect prohibited

by §§65.46a, 121.458, or 135,253 of this:
chapter or an-alcohol misuse rule of another

~ . DOT agency.

2. No emp}oyer shal} perm:t any caversd -

" employee to perform safety-sensitive
" functions if the employer has determined -
‘that the employee. has \nolated this

paragraph
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IB Permienent Disqualifi batl'on From Sez-mt:et
An employee who violates §§ 65.46a(c),
) 121.458(c) or-135.253{c).or who violates

“ other alcohol misuse provisions of §§65.46a,

121.458, or 135:253 of this chapter end had
previously engaged in €onduct that uolated
the provisions of §§65:46a, 121458, 0r, '
135.253 0f this chapter after March 18, 1994
is permanently prechuded from performing

. for an employer the safety-sensitive duties

_‘the employee performed before such
violation, :

C Notrce to the Federal Alr Smgeon - )

An employer who detenm |
covered employee who holds an gitman
rnedical certificate issued wnder; part 67 of
this chapter-has violated the provisions of -

" §§'65.46a,121:458, or 135:253 of this chapter”
‘shall notify the Federal AJ.r Surgeon wnhm o

. 2'working days.

2. Each such employer shall fo:ward to the .
Federal Air Surgeon a ¢opy of the réport of
any evaluation performed tinder the )
provisiong of section VI of this appendix . -

-within' 2 working days of the employer 8 -
receipt of the report. ‘

" -3, All documents shall be sent to the
Federal Alr Surgeon, Offica of Aviation -

Medicine, Drug Abatement Division (AAM- -

'800), 400 7th Street SW;, Washmgton DG
20590: :
.4.'No covered, employee who holdéa part

-67 airman medical certificate shall perform
safety-sensitive duties for an'employer . -
following a violatian until and ymless the . .
Federal Air Surgeon haa recommended that
theemployaeba parmittedtoperformmch ;
duties, | - ey :
D Notice of Refusals :" L

. 1..Except as provided in subparagraph 2 of
: th:s parsgraph, each employer shali notify

the FAA of any covered employes who holds. k
-a certificate issuied under part 61, part 63,0r': .

_part 65 who has refuséd tosubmit to an
alcohiol test required nnder this appendix.
Notifications shoiild bé sent to: Federal:
Aviation Administration, Aviation Standards

National Field Office, Airmen Certification . -

Branch, AVN—460. P.C Box 25082, Oklahoma
City, OK 73125,
. /2. An employer is not requ:red ‘to notify the
FAA of refusals to submit to pre-employment
-elgohol tests or refusals to subrmt to retum
to duty tests. "' .

E: Bequn'ed EVaIuat:ron ond Testmg

“No covered employee who has: engaged in
ooncluct prohibited by. £565.468, 121,458, ar
"135.253-of this chapter shall perform safety-
sensitive. functions unless the employee has

met the requirements of eection VI, paragraph -

C of this-appendix. No employer shall permit

a covered employee who has engaged in such
conduct to perform safety-sensitive functions .

unless the employee has met'the ;| -
requirements of saction VI paragraph C of
thisappendix. -~ .,

v OtherAIcohoIReIntedConduct

"1.No ooverad employes tested uuder the
‘provisions of section Nl of this appendix whao
is found to:bave an alcohol concentration of
0.02 or greater but less than 0.04 shall:.
perform or, oonti.nue to perform eafe&c

* ofthese mat . :
*-covered employes prior to'the startof alcohol . 3, Tmuung for Supemsars

" testing under the employer s FAA-mindated ©
© each’ Person subsequently'hired for or -

_notice to répresentatives of emplo

' subject'to thé provisions of these aloohol

. chapter.. .

 sensitive funcnons foran employer. ner shell _prohibitions in this chapter mcludmg the

an employer permit the employee lo perform.. requirément that the employee be removed

. oF continue to {uerform safety- sensmve .+ - immediately from: performing safety-sensmve
3 functmns, unti "+ finetions, and the procedures under sechon ‘
(2) The employee s alcohol | concentratmn . VIofthis appendix.
. ~megsures less than 0.02; 0r .~ I+ .o () The: consequences for covered :
- (b) The start of the. employee’s mext. L employees found to have an alcohol - ,

* regularly'scheduled duty period, but not less ooncentrenon of 9. 02 oF greater but less tha.n ’

than'8 hours followmg ‘administration of the'

Ctast. ( ) ln.formanon ooncemmg the- effects of

2. Except aspmvrded in subparamph 10f alcohol misuse on an individual's health,
this paragraph, no employer shall take any - work, and personal life; signs end symptors -

. action under this rule against an employee’ ' of an alcohol problem; and available methLods
_besed solely ‘on test results showingan - - _ of evaluating and resolvmg problems

- alcohol-concentration less than 0.04; This - - " associated with the misuse of alcohol; and
does not prohibif an employer with authonty intervening whén an alcohol problem is

. independentof this rule from taking any ‘- suspected, including confrontation, referral

.~ actioniotherwise consistent with law, ;- - _toany available employes assistance - - -

- VL Alcokiol Mlsuse Informatmn. 'l'ramlng pmemm ‘and/or referral to management ;
and Referral - (1) Optional, prov;sronsl The- matenalls '

., ”supplied to coveré employees may also
A Employer ObI:gatmn to Pmmulgote “ o mgl?xde information on additional employer
Palicy on the Misuse of Alcohol %o policies with respect to the 1ise or possession
1. General reqmrements Each . - . -of alcohol, including any consequences for

employer shill provide educational . - an employee foundto have a specified -

" materials that explain these alcohol, . . alcohol Jevel, that are based onthe . -

' misuse requiremenis and the employer s + employer’s authority independent of this

" appendix. Any such additional policies or -

- consequences must be clearly and obviously -
described as bem,g based on mdependent
au.thonl:y :

pohc:les and procedures with respect to -

meetmg those requirements.. tha RS

(a) The:employer shall epsure thata’ copy
Me s is distributed to-e

-Each employer-shall erisure that persons
desrgnated to determine’ whether reasonable )
.’ suspicion exists to Tequire a covered
employee to undergo alcohiol testmg uader . .
section II of this appendix receive at least 60
minutes of training on the: physmal .

?n%oﬁtﬁ:? ?.I*th? avmlabﬂ:lyo 1s ..~ bebavioral, speech, and perfoma.noe

2. Requtired.content. The matena]sto be .. indicatorsof probable alcohol misuse,

alcohol misuse prevention program. and to

d to a covered position.. . (-
(b] Each employer shall provide 1 Wntten

- made evailable to ernployees shall include - - c Befenuj Evrrluotxon, cmd I‘mutment

deta.ﬁed discussiori of at least the fol[owmg N s smpl Yo ha

(2} The identity of the person designated by 1, Eac coyersc employen w o has
the employer to answer employee questmna /. engaged in conduct prohibited by §§65.46a, "
about the materials.. “121.458, or 135.253 of this chapter shall be.

- advised by the employer of the'resourcés
{b) The catogories Of employaes who are gvailable to the émployee in evaluating and

misuse Tequireménts. . resplving problams associated with the -
(¢) Sufficient information about the safety- misuse of alcohol, including the names,

sensitive finétions performed by those - hddresses, and telephone numbers of
employees to make clear wha period of the substance abuse professicnals and counselmg

-work day the covered employes is requu'ed and treatment programs,

-2, Each covered employee’ who en,geges in

to bé in compliance ; mth these alcohol -
. conduct prohibited under §§65.46a, 121.458,

mrsuse requirenients; -

.. (d) Specific information: ooncermng . or 135,253 of this chapter shall be evaluated
- gmp[oyge conduct that IS pmhlblted by ﬁus by a substance abusa pI'OfBSSlOB.ﬂ! WhO must

o B .., determine what assistance; if any, the )
(e) The: cu'cumstances under wlnoh ac i employee needs in’ 1’3501"1118 problems R

“covered employee will be tested for a]cohgl : aseocrated with aleghol misuse:,

. iider this appendix.”’. " #{a) Before a covered employes réturns to
{f} Theiprocedures that will be used to: test duty requiring the performance of a safety-
for the presence.of aloohol; protect the - - - semsitive function after.engaging in conduct -
employee ind the integrity of the’breath - - prohibited by §§ 65.462, 121.458, or 135:253

testing process, safeguard the validity of l.he "of this chapter; the émployee shall undergo ~ -
test results; and ensure that those'results-are - "areturn-to-duty alcohol test with a result

atu-ibuted to the correct employee... .U . mdzcating an elcohol oonceni:anon of ]ess -
‘{g) The Tequirement that a covered _ than 0.02. S .
* employeé subrhit to alcohol tests - S b) In addition, each covered . loyes
administered in- accordanoe with tlns 7 identified as needing assistance in resolving
- appenduc. O R problems associated with alcohol misusé—
‘th)yAn explemuon of what consututes a - . (i} Shall be: évaluated by a ‘substance abuse

" refusal to submit toen aloohol test and the: - professzonal to.determins whether: the !

atténdant consaquences, - e " -employee has properly followed any:
(i) The consequances for covemd .. = rehabilitation program prescribed under :
emplayees found to bave violated the * . subparagraph 2 of this paragraph and,
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[u] Shall ‘be sub;ect to u.na.nnounced ‘

. follow-up:alcohol tests administered by the
_employer following the employee’s return to
‘duty. The number and ﬂe%uency of such
 follow-up testing skiall be determined by a
substance abuse professlonal but shall
consist'of at least six tests in the first 12
‘rhonths following the employes’s return to
duty, The employer may direct the employee
to undergo testing.for drugs (both réturnto =
duty arid follow-up), in- addmon ta alcohol
testing; if the substance abuse professmnal
determines that drug testing is necessary for
the particular employee. Any such-drug -
testing shall be conducted in accordance. -
*with the requirements of 49 CFR paxt 40.
Follow-up testing shall not exceed 60 months
from the date of the employee’sretumn to . -
duty, The substance abuse professional may
.terminate the requirement for: follow-up
testing at any time after the first six tests have
"been administered, if the substance abuse
professional determines that such test.mg is
no'longer necessary.

4. Evaluation and rehabnhtat.ton may be .
‘provided by the employer, by asubstance-
abuse professional under contract with the -
employer, or by a substance abuse . .
professional not affiliated with the employer.
The choice of sybstance abuse professional -

- and assignment of costs shall be made in’
- aceordance with employer/employee .
agreernents and employer policies. .
" 5.Each employer shall enisure thata

- substance abuse professional who determines’

that a covered employes réquires assistance
in resolving problems with alcohol mistise
- does niot refer the employee ‘to the substance
abuse professional’s private practiceortoa -
" person or organization from which'the
~ pubstance abuse professmnal receives
remunieration 6r in which the substance: .
dbuse professional has a financial interest.
- This pearagraph doss not prohibita substance
-abuge professional-from referringan .
. employee for assistance provided through— .
" (4) A'public:agency, such as a State, :
county, or municipality; . . :
(b) The employer or a person ander
contract to ‘provide treatment for alcohol-
. problems on behalf of the employer;
-~ ¢} The sole source of therapeutically =
appropriate treatment under the employee s
-health insurance program; or
(d} The gole source of therepeuucally

_to the.employee. .
6. The neqmrements of this paragreph with
, Tespect 6 Teferral, evaluation, an

- rehahilitation-do nétapply to epplicants who "

” refuse to submit to pre-employment testing or
~have'a pre-employment test with.a result

;, Indicating an alcohol concentretion of 0. 04 oF
: greater. R

L Vl]. Employer s Alcohol Mrsuse Prevenhon

N Progre.m :

DAL Schedule far Submlssran af Certlf cauon .
- Statemnents and Implementatron ’

-1, Each employer shall sibmit an nlcohol o

misuse prevention program: [AMPP) .-
: “certification statement as prescribed in -

in'duplicate; to:the FAA,; Office of Aviation
i Medicine, Drug Abatement Division (AAM—- :
. 800), 400 7th-Street SW., Washington, DC

paragraph B.of section VII of this appendlx, 'ﬁ
" alcohol'misuse requirements and:must

B 20590 in accordance w1tl1 the schedule
“below, -7

(a) Each employer that holds 2 part 121
oemﬁcate each employer that holds a part.

* 135 certificate and directly employs more.

than 50 covered employees; and each air.

" traffic control facility affected by thisrule.

shall subrmit'a certification statemeritto the

- FAA by July 1, 1994, Each employer rivust

implement an AMPP meeting the -
requirements of this appendix on ]anuery 1

- 1995, Contractor employees to these

employers must be subject ta an-AMPP
meeting the requuements of thrs appendu( by

July1,1995..

Ab) Each employer that holds a part 135
certificate and directly employs from I1to 50
covered employees shall submit a g
certification statemerit to the FAA by Ianuary

' 1, 1995. Each employer must implement an. * -

AMPP meeting the requirements of this
appendix on July 1, 1995. Contractor
employees to these employers mustbe -
subject to an AMPP meeting the requirements

“of this appendix by January 1, 1996,

(c) Each employer that holds a part 135 -

cemﬂcate and directly employs ten or fewer X
- covered ernployees. and eéach operator.as

defined in 14 CFR135.1(c) shall submit a .

certification statement to the FAA by Tuly 1, - '

1995, Each employer must implement an' - -

. AMPP meeting the Tequirements of this

appendix on January 1, 1696. Contractor ;"
employees to these employers mustbe
subject to an AMPP meeting the requirements

- of this appendix by July 1, 1996.

2. A company providing covered:

‘ employees by contract to. employers may be

authorized by the FAA to establish an ANMPP

-.under the auspices of this appendxx by

: .submlttmg a certification statement meeting
" the requirements of paragraph B of section
VI of this appendix directly to the FAA.

Each contractor company thét establisheg an
AMPP shall implement its AMPPin = -
accordance with the pro\nswns of tlns
appendix,

{a) The FAA' may revoke its authonzauon ]

" inthe case of any contractor company- that
*. fails to properly implement jts AMPP.” -

)} No employer shali use,a contracter,
company’s. employee who.is not subjectita "
the employer’s AMPP unless the employar

“- has first determined that the employes is ..
appropnate treatment reasonably accessible

subject to another FAA- mandated AMPP. .
3.'A-consortium may be authorized to.

" establish a consortiurn AMPP under'the
- auspices of this appendix by submitting a

certification stafement meeting the - :
requirements of paragraph B of section Vll of

" this appendix directly to the FAA. Each -
. consortium that so Certifies shall implement

the- AMPP on behalf of the consortium
members in accordance thh the provlsmns
of this eppendix. .

{a) The FAA may revake lts authonzetxon

in thie case of any consortium that failsto
properly implement the AMPP.

{b) Each employer that partrcrpates nan.

' FAA-approved consortium remeins .
individually responsible for ensuring

compliance with the provisions of these :

maintain -all records requ:red under secnon

"+ TV of thig dppendix,

(c) Each consortium shall notify’ the FAA
- of any membership termination wnhln 10
days of such termination.

4. Any person who applies for a oert:ﬁcate
under the provisions of parts 121 or 135 of

" this chapter after the effective date of the

- final rule shall submit-an alcohol misuse -
. prevention program {(AMPF)-certification ’

- statement tothe FAA prior to heginning

operations pursuant to the certificate, The
. AMPP shall be implemented concurrently

: with begmmng such eperations or on the

- date:specified in paragraph Al of this:
_section, whichever is later: Contractor
employees to'a new certificate holder must -

" be subject to an FAA-mandsted AMPP w1th1:r
180 days of the unplementatxon of the

‘. employer s AMPP.

5. Any-person who intends to begm air
traffic control operations as an employer as
defined in 14 CFR:65.46(a)(Z] (air traffic .
control facilities not operated by the FAA or
-by or under contract to the U.S. military}
after March 18, 1994 shall, not later than 60
days prior ta.the propased initiation of such.
‘operations, submit an alcohicl misuse
prevention program certification statement to
the FAA. The AMPP shall be implemented
concurrently with'the inception of operatrons
or on the date specified in paragraph A.1 of
this section, whichever is later. Contractor .

* employees to & new air traffic control facility

must be subject to'an FAA-approved progtam
"within 180-days of the n'nplementanon of the

' famhtysprogram. s

6. Any person who intends to begin
slghtseemg aperations as an dperatorunder..
14 CFR 135.1(¢) after March 18, 1694 shall,
‘not later than 60 days prior ta the praposed:

" initiation of such operations, submit an
. alcohol misuse prevention program-{AMPP) -
" certification statement to the FAA, The :
. AMPP shall be implemented concurrently . . -

with the inception of operations or on the .. .
- date specifiedin paregraph A1 of this .

" . section, whichever is later. Contractor

. employees to a new operator must be subj'ect.'- :
to exi FAA-mandatéd AMPP within 180 days '
of the 1mplementanon of the employer g
- AMPP, . -

"7, The dule.cate oerttﬁcatmn statement

. shall be annotated indicating receiptby the

FAA and- retumed to the employer,

- -conttactor company, or consortium.

8. Each consortium that subm.\ts an AMPP.
certification statement to the FAA must .. -
‘receive actual notice of the FAA's recelpt of
. the statement prior to performmg services s

an FAA-approved consortium under thig -
appendix on behalf of employers ar.
contractor compames. T

9. Each employer. and each contracter

- ‘company that submits a certification

statement directly to the FAA, shall notify " -
tl1e FAA of any ‘proposed change in status ™
(e.g., join a consortium or another carrier’s”

. program, change consortium, etc.) prior to
the effective date of such change."The" :
employer or’ conu'actor company. must ensure»f
- that'it'is continuously covered by an FAA
~ mandated elcohol rmeuse prﬁeyemtion

. program.. - . -
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B. Heqmred Content of AMP.P Certtf‘ cation .
Statements,”

1. Each AMPP certlﬁcat:on statement
submitted by an employer of a contractor
company shall provide the' foliowmg
mfo:'matxon C

{a) The name, address, and telephone

number of the employer/contractor company

and for the employerlcontractor company
AMPP manager; '

(b)Y FAA operanng cemﬁcete numbea Gf
- applicable);.

[c) The date on n which the e'nployer or.-
contractor company wrll irplement its
AMPP;

(d} If the submitter is a consortium
_member, ‘the 1denttty of the consortium; and
. [¢) A statement signed _by an authorized
representatzve of the employer or coutractor

L company certifying an' understandmg of and

sgreemenit to comply with the provisions of
the FAA’s alcohol misuse prevention -
’ regulahons .

2. Each consorﬂum certification statement
shall provide the following information.

(a) The name, address, and telephone
number of the conscrtium’s AMPP manager; -
(b} A list of the specific sexrvices the /-

_consortium will be providing in

implementation of FAA-mandated AMPPS e

(e.g., random testing, SAP)..

{c) A statement signed by an authorized.
representative of the conisortium certifying an
understanding of and agreement 1o comply |
- with the provisions of the FAA's alcohol
. misuse prevenuon regulauons. N :

VlI[. Employees Located Outside the US.

A.No- covered employee shall be tested for
" alcohol misuse while located outside the
temtory of the United States. -

1. Each covered employee who is- assigned
. ta perform safety-sensitive functions solely
-outside the territory of the United States shall
be removed from ‘the random testing pool ~ -

upon the inception of such assignment.
' 2. Each covered employee who s removed
from the randam testing pool under this

: parag;rep_h shall be returned to the random .
testing pool when the employee resumes the

performance of safety-sensitive functions.
. wholly or partially within the territory of the
United States,

B. The provisions of this append).x shall

" safety-sensitive firnction by contract for &

- emplayer outside the territory of the United

States.

- aircraft maintenance or preventwe
‘maintenance duties and who is not .-

- "subject to. FAA—approved anti-drug and
" alcohol misuse preventmn ‘programs to

PART 135—AIR TAX| OPERATORS .

-AND GOMM"RCU\L OPERATORS

‘13, The authonty citation for part 135
isrevised to read as follows: - '

Auﬂ'mrity‘ 49 U4S C. 1354{'&) 1355{3}
1421~1431, and 1502, {revised, Pubi, L. 102~ "
143, October 28, 1991]‘ 49U.5.C 106(53
{revised, Pub. L. 97-449; January 12, 1983)

14. T §135. 1 paragraphs {c) and [d]
are rewsed teread as follows: -

‘-"5135.1 Apphcabllity '_ - o

* * * -

(c:) For’ the purpose of §§ 135.249,

'185.251, 135.253,7135.255, and 135.353,

operafor means any person or entity
conducting non-stop sightseeing flights
for compensation or hire in an airplane

.or rotorcraft that begin and end at the
_same airport and are conducted within

a 25 statute mile radius of that airport.

- (d) Notwithstanding the provisicns of .

this part and appendices I and J to part

121 of this chapter, an operator who

does not hold a part 121 or part 135

_certificate is permitted to use a person -

who is otlierwise authorized to perform

perform=——
{1) Aircraft mamtenance or prevenuve
maintenance on the operator’s an-craft if

" the operator would otherwise be
‘required to transport the aircraft more
_than 50 nauticsl miles further than the
_ repair point closest to operator’s

principal place of operation to obtain’

. these services; or

12) Emergency Tepairs on the ‘
operator’s aircraft if the aircraft cannot -

‘be safely operated to a location where -
.an employee subject to FAA-approved

programs can perform the repairs. -
15. Section 135.253 is added to.
subpart Eto read as follows: -

§ 135.253 Misusa of alcohol. :
{a) This section applies to employaes

- who perform a function listed in -

appéendix ] to part 121 of this chapter for

- a certificate Bolder or operator (covered '
.. employees), For the purpose of this

section, a-person who meets the
deﬁmtlon of covered employee m

g append:x} is constdet ed toba -

performing the function for the .

.'ceruﬁ\.ate holder or operator. . o

®) Aicohol concentration. Na covered.

" employee shall report for duty or remain
on duty requiring the performarice of
~ safety-sensitive functions while havmg_ :

an alcchol concentration of 0.04'or
~ greater. No certificate holder of operator’
having actual knowledge that an ;

_employee has an alcotiol concentratlo;; -

of 0.04 or greater shall permit the
employee to perform or continus to
perform safety-sensitive’ functions,

(c) On-duty use. No covered employee ‘

- shall use alcohol while performing }
‘safety-sensitive functions: No. cemﬁcate

holder or operator having actual .
knowledge that & covered-employes is

. using alcohol while performing safety-

sensitive functions shall permit the
employee to perform or continue to

.perform safety-sensitive functions.

(d) Pre-duty use. {1) No covered -
employee shall perform flight .
crewmember or flight attendant duties’

} within8 hours after using alcohol. No .
. certificate holder or operator having’
actual knowledge that such an employee

has used alcohol within 8 hours shall * °
permit the employee to perform or. . -

‘continue to perform the speciﬁed

duties. .. -
~{2} No covered employee shall

- perform safety-sensitive duties other i
.than those specified in paragraph (d)(1) ©

of this section within 4 hours after using’

“alcohol. No,certificate holder or

operator having actual knowledge ‘t:hat. R
such an'employee has used alcohol -

‘within 4 hours shall permit the
employes to perform or continue to.

perform safety-sensitive functions. -

- {e) Use following an accident. No
covered employee who has actual- :
knowledge of an accident irivolving.an .

. aircraft for which he or she performed |
- a safety-sensitive function at ornear the -

time of the,acmdent shall'use alcohol for-

© 8 hours following the accident, unless
_he or she has been given a post-accident

test under appendix J of part 121 of this

chapter, or the employer has determined
that the employee’s performance could
not have contributed to the'accident.
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(f) Refusal to submit to a required

" - alcohol test. No covered employee shall

refuse to submit to a pos‘t~acmdent
" random, reasonable suspicior, or

. follow-up alcohol test required under.

appendix ] to part 121 of this chapter.
. .No operator or certificate holder shall
_ permit a covered employee who refuses
to subinit to such a test to perform or-
.. -continue to perform salfety—sensmve

- functions. ’ B
18, Secuon 135 255 is added to -
E ,subpan Eto read as follows '

§135.255 Testing for alcohol.

(@) Each certificste holder and

: .operator must establish an alcohol "
“misuse preventlon program in
. accordance with the provisions of .
: apﬁ)endlx Jto gan 121 of this chapter,

) No certificate holder or operator
shall use any person who meets the .

definition of “covered employee” in -
appenduc Jtopart 121t perform a N3
. ‘safety-sensitive function listed in that -
. appendix unless such person is. Sub]BCt :
. totesting for-alcohol misuse in. -
- ¥ accordance mth the provismns of -

appendix J.

lssued in’ Wash.mgton DC, on ]anua'v 25,

1994,

Federict; Peha. - .
Secretary of Transportatzon

.. David R. Hinson, :

Admmisfmtor iy

Note: These exhibits will not appar. in th
Code of Federal Reguiations.

" Exhibits:2FAA Alcohal Testmg .
' Management Information Svstem Data. .
;.Collectinn Forms . .

RIT ) INR eope 49.107134’
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Sme g ".0 o>

A_LCOHOL TESTING MANAGEMENT INFORMATION SYSTEM ]MtSl
‘ DATA OOLLECTION FORM ' :

' rusmucnons B

- The foitowmg mstructrons are to be used as a gurde for comptetrng the Federal Avratron-
- Administration (FAA)-and the U.S. Department of Transportation (DOT) Alcohol Testing MIS Data, .

Collection Form. These instrictions outline and explain the information. requested and indicate

-the: probable sources for this information. A. sample applrcant testing results table with a narrative -
- explanationis provrded on pages m-w as: an exampte to facrhtate the process of completrng the' o
form correctly o S :

~ This reporting form rnctudes f ve sectlons These sectrons address the data e ements requrred

in the. FAA and the.DOT alcohol testing regulations. The five sections, the page number forthe -
instructions, and the page Jocatron on the reportmg form are: ‘

_ ; S Reportrng
S - T . Instructions . . Form
~Sect|on ‘ S . - .+ - Pege - Page
AVIATION EMPLOYER }NFORMATION AR o N 1
 COVERED EMPLOYEES S e
ALCOHOL TESTING INFORMATION e i 24
" OTHER ALCOHOL TESTING/PROGRAM lNFORMATION S R -
ALCOHOL THAINING/EDUCATlON P 2 5
Page 1 . 'AVEATION EMPLDYEH INFOHMATION (Sectron A) requires the company riame for
.~ . whichthe report is prepared and ‘a current address. Below the company names,
_-list any other names the company uses ("Doing Business As") and the company’s
- FAA Plan [dentification Number,” Provide the FAA Operatrng Certificate Number =~
held by the company (if any). Below the company.name, list the name, address,
- - anid telephone number for any other aviation.companies covered under the report,
L attachrng additional sheets, if necessary. Finally; asrgnature and title with a date,
. are required certifying the correctness and completeness of the: mformatron
" ‘provided on the form, and a current telephone. number (lnctudrng the area code).
- of the individual who prepared the report o ) - -
,ﬁage 1 ' COVERED EM_PLOYEES-_(Sectron'B) requires 'aco-un't"foreach employee category |

“that must be tested under the FAA/DOT regulations. For the FAA, the coveréd

: employee categories are: "Flight Crewmember" which- includes pilots, flight
~engineers, and navigators; "Flight Attendant”;  "Flight Instructor®; “Aircraft
~ Dispatcher”; "Maintenance”, which includes employees who perform preventive -
‘aintenance; "Ground Security Coordinator*; "Aviation Screener”; and "Air Traffic
Controller." The most likely source for this information | is the employer’s personnel

) department These counts shouid be based on the cornpany records tor t
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Page 2 - R

o : reported year The TOTAL rs a count of all covered employees for all categorres‘ -

comblned ie., the sum of the: columns

o Addttronal rnformatron must be completed |f your company employs FAA covered‘ |
: personnel who also perform non-aviation duties covered by the alcohol rules of

one or more DOT operating administration(s). - ‘NUMBER OF EMPLOYEES

. COVERED BY MORE THAN ONE-DOT OPERATING ADM!NISTFlA‘ﬁON fequires
. _that .you identify:the number.of employees in gach employee category under the-. :
: approprrate addrtronal operattng adrnrmstratron(s) : S

'ALCOHOL TEST?NG INFOHMAHON (Sectlon C) requrres mformatron for alcohol
testing by category of testlng All‘numbers entered into the pre-employment:
- category section of the table should be ‘separated . into’ the category of

employment for which'the appllcant was applying. - The other categorles are for

employee testing and require- information for company employees in ‘covered
positions only. Each part of this table must be completed for each category of
testing. These categories. inélude: (1) random, (2) post-accident; (3) reasonable
"+ suspicion, (4) return to duty, and (5) follow-up testing. “!f the value for an item is’
- zero (0), place a zera (0) on the form. These numbers 'do not include refusals for
testing. A sample sectron of the table wrth example numbers. is presented on
‘page |v : _ .

“Four types of rntormatron are necessary to complete thls table The first column |
with the heading’ "NUMBER OF. . SCREENING TESTS," requnres -a count of all
screenrng alcohol tests perlormed for each employee category k¢ should not -

‘rnclude refusals to test

_ The second column wrth the headlng "NUMBEFl OF CONF!RMATION TESTS o
" requires a count of all confrrmatlon alcohol tests peﬁormed for each employee .
' category : : : : _ _ ~

The thlrci column WIth the headlng "NUMBEH OF CONFIRMATION TEST HESULTS

EQUAL TO OR GREATER THAN 0.02, BUT LESS THAN.0.04," requires a count for
each: employee category of test results equal to'or greater than 0.02, but !ess than

- 004

g Thefomﬂtcmumn wmwthermamngrnuueen OF CONHRMAHON TEST
RESULTS EQUAL TO OR GREATER THAN 0.04" requrres a count ‘for each
‘employee- category of test results equal 10 or gredter than 0.04. Note: An

ernployee may not return to a safety: sensitive jposition ifa result is equal to or

. greater than 0.02, “Therefore, it the number. of. results equal to or greater than -
o 0,04 i unknown you may report al retum to duty results in the third: oolumn of
) ',.,the table. . - . : : _ .

g Each column ln the table should be added and the answer entered in the. row ‘_ |
. marked: “TOTAL"- ' : -

- --A sample table is. provrded on. page IV wrth example numbers
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o Page 27w Below the part ot the tabte contarmng pre-emptoyment testmg nnformatron is a box .

~ s+ with the headmg "Nurnber of persons denied a position-asa covered emptoyee '
. “following ‘a pre-employment alcohol test indicating an alcohol ooneerrtratlon ot‘ ‘
004 or greater”, Enter the appropnate number in the box prowded o

SAMPLE APPUCANT TEST RESULTS TABLE

The foltowrng example is tor Sectron C ALCOHOL TESTING INFORMATtON ‘which summarizes - \
pre-employment testing resuits.” The procedures detailed here also apply to the other.categories

. of testing -in. Section C which. requere yeu to summarize testing resuits for employees.’ This -

example ‘uses the categones "Ftrght Crewmember"and "Flight - Attendant" to itlustrate the

_ _procedures for oomptetmg the form

L.

| 'Screening tests were performed on 157 ieb appt}cants for fiight crewmember

.. positions during the reporting year. This information is entered in the first columnﬁ .
- . -of the table in the row. marked "Ftrght Crewmember". - _ _
. o _Confrrmatron tests “were necessary for 6 of the 157 apptrcants for ﬂzght
B . .crewmember positions. Enter this information in the second column of the table
' " in the row marked "Flight Crewmember" The confirmation test resu[ts for these 6
applicants were the followrng : :
'Agghcar_rt IR Confrrmanon Ftesuit
#1 T : 0.08
Co#3 o o om
oo #4 e 004 . .
#5 e 003
#6 T ¢ 10 3
c The confirmation test results for 2 of the'applrcants for ﬂlght cr.ewmember positions .
... - were equal to or greater than 0.02, but fess than 0.04. Enter this inforrnatron inthe
" third col;.:mn of the tabte in the row marked "Ftrght Crewmember .
1 f_The confirmation’ test re5ults for 3 ot the applrcants for ﬂught crewmember posstrons_
D} “were-equal t¢ or ‘greater than’ 0. 04. Enter this information tn the fourth column ot
' the table in the row marked “Flzght Crewmember" ' VU S
£ ' " The last row marked "TOTAL", requrres you to add the numbers in-each ot the
= ‘columns. - With this example, 157 apptrcants for flight crewmember positions and.

107 apphcants for flight attendant positions. were subjected to screemng tests. The . .

-+ totalfor that column would be 264-(i.e.; 157 + 107). The same.procedure should
. be used for each cotumn (u e., add all the numbers m that cotumn and place the :
' -'*answer ln the tast row) ' e . Lo

" Please- note that the sampte data cotlectron form: also has rnformatron for. tltght attendants e

workers en line two.- The samé procedures outlined for fiight crewmemberl should be_totl_ow_ed S

i
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| for entennq the - data on ﬂrght attenclants Wlth applroants for fltght attendant posmons 107
_ screening tests were conducted resulting in 3" confirmation tésts. : No résilts were equal to or
greater than 0.02, but less than 0.04; the confirmation test result for 1. of the flight attendant

applicants was equal to or qreater than O 04 Th|5 mformatlon is entered ln the row. marked '

. “Fltght Attendant" '
~PRE-EMPLOYMENT
EUPLOYEE . - NUMBER OF - NUMBER OF : TWUNBER OF /_ . Nuuafn Of
. GATEGORY ' | SCREENING TESTS |  CONFIRMATION . | CONFIRATION TEST |- conflnuuron 1857
T . ' . : : TESTS . < "RESULTS EQUAL- 1D RESULTS EQUAL TO.
! : -] " OR GREATER THAN. on GREATER rmm".
0,02, BYT LESS THAN|® .
0.04 - : coohne
F'll‘g.nt Crowmembes ;-!-'tSJ : B —.n- 5§ N 1 r’ 2 B '_ g 3
Fright Atvendant | [ e 1 BRI D Y T B I
R 3 7YSNNEE 5 R T PR B S SR . H 4 .-

'd;wEJh. j':_'thlﬂhe;jl;d_ﬂE];:tfr, LR .*ft,EJ:

E '_ Note that addlng up the numbers for. conflrmatton results in columns three and- tour will not -

_- “always match the number entered in the second column, "NUMBER OF CONFIRMATION TESTS".
© . These numbers may dtffer smce some confrrmatron test results may be less than 0. 02 '

Rernember that the same procedures mdscated above are to be used
for oompletrng atfof the wtegorres for testrng in Sectron C.

o ::Page 3. Followmg the table that summarizes ALCOHOL TESTING INFORMATION your‘_
T g must provude the "Number of employees who. engaged in alcohol misuse who -

were " feturned to: duty in ‘a covered position: ‘(having . complied with the
recommendations of a substance abuse professional as described .in' FAA

regulations)".  This information should be avarlable from the personnel office.

s and/or drug or alcohol program manager

.. Page 4 - Next you must provrde rnformatlon on ACTIONS TAKEN ON VtOlATlONS OF THIS ‘

HEGULATION Indlcate the- nurnber of employees sub]ected to the fotlowmg
ﬂactlons B _

No Ionger employed wrth oompany Include covered employees who*_'

resrgned or were. termmated as the result of alcohol mlsuse oo



- 7402

Federal Rle'gi:sterl Vol. 59, No. 31 / ‘.Tuesda_y, Febmary 15, 1994 / Rules ar:d Regulations. -

e -Reassrgned to non—oovered functrons include covered. employees who.

were reassigned wrthln the compenv to a non- covered posmon as the .
result of alcohol mlsuse

t

@ - Entered rehabilitation, it appllcable andlor retumed to cavered functions -

include  covered employees who are undergoing or have completed a
rehabilitation program and/or covered employees who have returned to a
covered functron -

0 Other - Include covered employees who dld not fall under ‘one. of the'l-
prewous optlons and spec:ly the action: taken ' o

R !ndlcate the sum of the actsons taken on the' Ime marked TOTAL

' Page 4

. Page 4

" Page 5 -

Page 4

: '.OTHEH ALCOHOL TESTINGIPHOGHAM INFORMATION (Sectron D) requires that "
:. you provide information on employees who tested positive for drugs and alcohol

(at the same time), information on violatiéns of other -alcohol provisions (not

o '_l;_-necessanly resufting in positive alcohol tests), and lnformatron on employees who .
- refused to ‘submit to. an alcohol test. . :

a Number of. employees admlmstered drug and aloohol tests at_ the same . tlme j

resulting‘in a verified _positive drug test and an aicohol test indicating an aicohol
concentration of 0.04 or greater, requrres that a count of all such employees be -

l'entered in the mdlcated box.

VIOLATIONS OF OTHER ALCOHOL PROVISIONSIPROHIBI‘I‘IONS OF THIS

- REGULATION, requires supplying the number. of covered employees who used

- - alcohol prior to. performing a safety-sensitive function, while performlng a safety- -
-+ - sensitive function, and before taking a requrred post-accrdent alcohol test. Gther :
' violations not dellneated in-this table may also oe prowded : -

' 'EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST requrres

- information on the NUMBER OF COVERED EMPLOYEES who refused to submit
“to'arandom or other (pre—employment post-accident, reasonable suspicion, return

- to duty, or follow-up) alcohol test requrred under the FAA. regulatron and the
-actlons taken followmg the. refusal . Co

| ALCOHOLTRAININGIEDUCATION (Sectlon E) requrres mformetlon on the number .
. of supervisory: personnel who have recelved the requrred alcohol tralmng durmg" ;
“the current reporting -period. .- o B AR IR \ -
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, 3
[

FAA ALCOHOL TESTlNG MIS DATA couec*non FORM . -OMB No, 2120-0535

© Y{EAR COVERED BY THIS REPOHT 19___

A AVIATEON EMPLOYER INFOHMATION
" Cornnanv Name

7w o o | LFAA Plan No.
L FAA Centificate No.

; Street Address/PO Box

“City- i ~ ; : : -S{ate '-ZipCode-

:Other Part 121 and/or Part 135 cemfacate ho!ders mcluded in: thls repert (Anach addmonal sheets ] necessary.) -

'Company Name T '_ _ L {Telgphone,.No.

Street Address/P.O.'Box_ o - _ ) _ _

oL the underslgned certlfy that the: infonnatuon prowded on. thls Federat Awatnon Admlmstrauon Alcohol Testmg
Mana ememt information éystem Data Collecnon Form I8, to the best ‘of. my nowiedge and behef true. correct. and:

com eteforthepenodstated. ; Do ey Dy
-b;g_ﬂature. m e ‘Date
T THe IS B ' R _ Télepnoné"ﬁumbér '

| Tite 18, US.C. Section 1001, miakes it :a criminal offense ‘subject to & maximur fine of $10,000, or imprisonment for | -
. not more than 5 years, or both, to knowingly and m!lfully make or cause to be made any false or fraudu!ent statements -
.or represemanons ini any matter thhm the jurisdiction of any agency of the Unned States. S

The Federal Avnauon Admmlstratlon estimates. that the average burden for thts report form 825 hours. You may
-submit any comments.concerning the accuracy of this burden estimate or any suggestigns for reducing the burden | .
-to: FAA Drug Abatement Division (AAM-800); U.8, Depanmem of Transportauon. 400-th St., S W.; Washington; D, C A

20590 OR Ofﬂca of Managemam and Budget. Papefwork Reducuon Pro;ect (21 20-0535) Washmgton. DC 2050&

_ ---B.-‘ COVERED EMPLOYEES
R covanED EMPLOYEES L . .
o R PR NUMBEROF EMPLOYEESCOVEREDBYMORETHANONEDOT =
S : * NUMBER OF FAA 1
EMPLOYEE CATEGORY - | . COVERED - | e OPERATING ADMINISTRATION. e
R EMPLOYEES - ] fwn - e | ea ] meea ] Usco

Flight Crewmembser . ..
) Fright Atendant 1, . ..~
. Flight. instructor

Aircraft Diép&tcher

Maintonance - .
Ground ,Secunty Ooordmator -

, Avigtion: Screener. . S SRR
Air Traftic Comrolit =~ -0 : s

T fet T




7404

B -Fe(_l_eral Register 1. Vol, __.59,-<No.._31‘.’ Tuee-day.-' February15,1994 '/ Rules and Regulaf'ione

~ READ BEFORE COMPLE’HNG THE HEMAINDEFI OF THIS FOHM

. -'Ail Rems refer to the current reportrng penod only (for examp!e January 1 1994 December 31,
‘. 1994)

This report is only for testin HEQUIRED 8Y THE FEDERAL AVIATION, ADM!NiSTRATIOaJ (FAA)

"AND THE U.S. D¢ =PARTMENT. OF TRANSPORTATION ooT):
-Resuits should be reported only for empfoyees in COVERED POSITiONS as defrned by the FAA

alcohol testlng regulations. . ‘ B

r ,' The rnformat:on provided shou!d onfy mclude testrng for aicohol usrng the standard procedures '
’ requwed by DOT regulatlon 49'CFR Part 40 :

;- information on. refusals. for testlng ‘should only be reported in’ Sectlon D [“OTHER ALCOHOL B
. TEST!NG/PHOGRAM INFORMATION"] Do not mclude refusafs for testrng in other. sectrons of thrs
g report .

' Complete all iterns; DO NOT, LEAVE ANY ITEM BLANK If the value for an i‘lem is zero: ( );_ -place_ al

zero (0) on. the form

c. .'ALCOHo'L TESTING INFORMATION: .~

NUMBER OF" -

NUMBER OF

"NUMBER OF

" EMPLOYEE CATEGORY “ NUMBER QF . _ : _
: : - SCREENING TESTS - CONFIRMATION CONFIRMATION TEST | CONFIRMATION TEST
TESTS RESULTS EQUALTC | RESULTS EQUALTO

coan " 'ORGREATER THAM | OR GREATERTHAN ||

0.02, BUTLESSTHAN. |- - . - -0.04 e

0.04

PRE-EMPLOYMENT

) thht Crewmember :

Flight Attendant - *

- Elight-tnstructor .. . -

* Aircraft Dispatcher

Maintenance

" Ground Security Coordmator o

Aviation Screener

Air Traflic Comtrollar ..
Total, '

Flight Crewmember -

. RANDOM . -

" Flight Attendant

Flight instructor

" Aireraft Dispatcher

|l ‘Maintenance

A iound Securty Coordinater™ - -
A" Aviation Screener - )

Air Treffic éonfrolie‘_r :

Totl

3 Nurnber of persons demed g positionas a covered employee !oliowmg a pre-employment alcoho! 1est rndrcatmg an IR

" glcohol concentration. of .04 or ‘greater-
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VG ALCOHOL TESTING INFORMATION cont.

- NUMBEROF

EMPLOYEE cm-scaonv 2] e NuMBERTOF : T NUMBEROF Tl NUMBEROF
'SCREENING TESTS CONFIRMATION. - | CONFIRMATION TEST | CONFIRMATION TEST f
L UTESTSS. . - ] RESULTS EQUALTO '{ - RESULTS EQUALTO - |f
o OR GREATER THAN'_‘ - OR-GREATER THAN -
002, BUTLESSTHAN | ..~ 0.04
- POST-ACCIDENT
thht Crawmember 2 o

thm Anendant

Flaght Instructor

‘ Am:raﬂ Duspatchef

Malntenance’

. | Ground Secunty COordmator

: ,Awauon Screener

_ Air Trafic Controfler:

Total

Flight Grewmenmber . -« . <m0

“REASONABLE SUSPICION

Flight Attendant .

Flight Instructor.

.Airc;'aﬂ ' Dlshatche;

Malmtenance .. .

Aviation Screener

Ground Security Coordinater

A Tf.tiific Controller -

Total

" RETURN TO DUTY

" Flight Crowmeémber

Flight Atteridant -

" Flight Instructor.

Aireratt Dispatcher . -
R
Mairﬁenance :

Groumi Secumy Coordmator

Av:anon Screener

. Atr Traﬁuc_ConerI$er :

Total

Ry Number of- employees ‘who engaged in aicohol frisuse - who were retumed 10 duty in a covered: | .. - .
W posmon {having: comphed wmh the recommendat:ons of-a substance abuse professaona! as descnbed A

in FAA regulanons)
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_'c._ - AL’COHOL TESTING INFORMATION. (cont.

- . EMPLOYEE CATEGORY ~ NUMBEAOF | 7 'NUMBER OF . -NUMBEROF -’ -], " NUMBER OF
: S " SCREENING TESTS |- CONFIRMATION * [ CONFIRMATION TEST | CONFIRMATION TEST
- S F Y TESTS.  f RESULTSEQUALTO [ RESULTS EQUALTO
: " | ORGREATERTHAN. | O©OR GREATEHTHAN
‘| 0.02,BUTLESSTHAN | . @ 004 -
D04 N
FOLLOW:UP .

thht Crewmember

Flight Anendant

| Flight Instructor,

Aircrat Diépe!c'her o

"Maiefe-\aﬁca S

Ground Securr!y Courdmator .

Aviation Screener

" Alr Traffic Controiter

Total

ACTIONS TAKEN ON vroumons OF THiS REGULATION_ o Number

: No longer em&xed with company

Reassrgned to non-covered functlons

Entered, rehablhtanon it applacable andfor retumed to covered functions:
Other {specify): - .

TOTAL -

D. OTHER ALCOHOLTESTING/PROGRAM INFORMATION *

Number of employees admmrstered drui and alcohol tests at the-same time resulttng inaif -
verified: posmve drug test and an alcoho test mdacatmg an alcohol concentratlon of- 0.04 or

agreater
VIOLATIONS OF OTHER ALCOHOL PROVIS?ONS{PROH!BmONS OF 11-ItS REGULATION -

: _EMPLOYEES . ) )
- ol - _‘ Covered employea used alcohol whue perform:ng satety sensmve functron -

| Covered empioyee used alcohol wrthln 4/8 hours of penormlng safety sensnwe
: : functuon o

o Covered employee used alcohol before taklng a requrred post—accldent alcoho!
- test. . . . .
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D OTHEFI ALCOHOL TESTINGIPRGGRAM INFORMATJGN {cont)

—r—

EMPLOYEES WHO REFUSED 70 SUBMIT TO AN ALCOHOL TEST

| NUMBER OF REFUSALS'

RANDOM TESTS OTHER TEST ]

Number of covered employees who refused to submrt to an aicoho! test

requrred under the FAA rule
' ' ACTlON TAKEN

" NUMBER

No Ionger employed with company

Reassrgnedtonon-ooveredtuncnons DR i.;-

*J.

Entered rehabi'rtatron if applucable and/or returned to covered
functions:. _ . :

Other (specrfy)

E. ALCOHOL TRAININGIEDUCATION

regulatrons

ALCOI-]OL TRAINING/EDUCATION DURING CURRENT. HEPOR'HNG PERIOD . | Number

Number ot supervisors- who have received - initial traxnmg on the specmc contemporaneous physica! .
“behavioral, and performance indicators- of probable alcoho! use as reqwred by FAA alcohol tesung
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ALCOHOL TEST!NG MANAGEMENT INFORMATION SYSTEM (MIS)
: e DATA COLLECTION FOFIM :

_' :msmucnons

: The follownng rnstructlons are 'to be used as a guude for completang ‘the. Federal szatron'"
~ Administration (FAA) and the U.S. Department of Transportatson (DOT) Alcohol Testing MIS *EZ*
- Data Collection Form. This form. should only-be used if there are no screening tests with results -
equal to or-greater than 0.02 and no alcohol misuse to be. reported by ‘your company. These
. Instructions outline and explaln the information requested and indicate the.probable sources for.
" this Information, This reporting form includes three sections: These sectrons address the data'-”.
' elements requrred m the FAA/DOT alcohol testrng regulatrons _' ‘ S L

- SECTION A- AVIATION EMPLOYER INFORMATION requrres the company name for whrch thef-,;

" report is prepared, a current address, the company’s FAA Plan ldentrfrcatlon Number, and the,

- FAA Operating Certificate Number held by the company (it any) Below the company name, list -
the name, address, and telephone number for any cther aviation companies, covered under the
report, attach:ng additional sheets, it necessary. Frnally, a signature and title with"a date are
required certifying the correctness and completeness of the information: prowded on the form, -
and a. current telephone number (:ncludrng the area code) ot the indmdual who prepared the
report . , S S S

_ SECTION B- COVERED EMPLOYEES requrres a count tor each empaoyee category that must‘ -

be tested under the FAA/DOT regulatlons For the FAA the covered' employee categories are: .
“Flight Crewmember*,.which includes pilots, tlaght engrneers and navrgators "Flight Attendant"; . -
"Flight. Instructor”; "Aircraft Dispatcher"; "Maintenance”, which includes employees who perforrn -
_preventive mamtenance, "Ground Security Coordinator®; *Aviation ‘Screener"; and "Air Traffic' -

‘Controller.” The most likely source for this information is the.employer’s personnel department -

‘These counts'should be based on the company records for the reported year. The TOTAL is a

: count of all covered employees for all categones cornbmed le the sum’ of the columns L

- ‘Addmonal mformation must be completed it your company employs FAA covered personnel who
also perform non-aviation duties covered by the alcohol rules of one or more other DOT

_ operating administration. 'NUMBER OF EMPLOYEES COVERED BY MORE THAN ONE DOT.

~ OPERATING .ADMINISTRATION, requires that you-identify the number of employees in each
emplOyee categcry under the appropnate addltlonal operatrng admlnrstratlon(s)

"SECTION G - ALCOHOL TESTING tNFOFlMATION requires’ ‘information for alcohol testmg The_
first table requests information on the NUMBER OF ALCOHOL SCREENING TESTS CONDUCTED -
- by employee category and type of test. All numbers entered into the pre-employment category
-section of the table should be separated into the category of employment for which the applicant
was -applying. - The other categories are for employee testing and’ require information for
-company employees in covered positions only.. Enter the number of alcohol screening tests
conducted by employee category for each category of testing. The testing categories include:
~(1) random, (2) post-accident, (3) reasonable suspicior, (4):return to duty, and (5) follow-up
‘testing. ¥f no testing occurred zeroes should be entered. These numbers do netinclude refusals -
“for testing. ~ Each column in the table should be added and the answer entered in the row-
marked "TOTAL". . . x
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Fo-lowrng the table that summarizes ALCOHOL TESTING lNF‘OFlMATlON you must provide a ™
~ count of the number of employees who engaged in. alcohol misuse who were retumned to. duty

in a covered position (having complied with the recommendations of a substance abuse

- professional as described in, FAA regulations). . This rnformatron should be avarlable from. the

personnel oﬁ:oe and/or alcoho! program manager

SECT%ON D OTHER ALCOHOL TEST NG/PROGRAM lNFORMATION requrres mformatlon on the A

" NUMBER OF COVERED  EMPLOYEES who refused-to submit to a random or other {pre-
~ employment, ‘post- acmdent reasonable 'suspicion, return to duty, or foliow-up) aicohol test
required under the FAA regulation and the action taken following the refusel Indicate the
number. of employees subjected to the followmg actrons ' :

.‘o . _' No longer employed with: company - rnclude covered employees who resigned. oF were
L termrrated as the result ofa refusal to submrt {o an alcohol test o : '

e --Heassrgned to non«oovered funchons mclude covered employees who were reassrgned
-within the company to a non- covered posrtron as the resull ofa refusal tc submrt to an’
.alcohoitest S TR . R

. ',Entered rehabllrtatrcn if app!rcable andlor retumed to covered functlons -rnclude covered_

employees who are undergoing or have completed & rehabrlrtatron program and/or. _

covered empleyees who have: returned to a covered functnon

"o Other- include covéred employees who drd not fall under one of the prevrous optrons |

'~ and specrfy the actions taken

SECTION E - ALCOHOL THA]NING/EDUCATION requires m‘ormatron on. the number of
supervisory personnel who l‘a\re recerved the requrred alcohol tra:mng durrng the current

_ reportrng penod
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FAA ALCOHOL TESTING MIS. a- DATA comscnon FORM ~ OMB No.' 21 20-0535
. )(No Alcohoi Mtsuse) L S Dol .

_ YEAR covsaeo BY *n-us REPORT: 19

A..AVIATION EMPLOYER INFORMATION. » R
i Company Name - - _ s - |.FAAPian No..
' ‘ ‘ L - " | FAA Cenificate No. .

|| Street Address/P.0. Box -

oy State...fZipCode

i

: '__-.Other Part 121 and,’or Part 135 cenmcate holders mctuded iy thns repon (Anach addmenal sheets if necessary )

Company Name - : e DY Telephone No

Street Address/P.Q. Box

TRy T [ Swe ] Zip ode

i, the undemtgned cenﬂy that the information proinded on this Federal ‘A\'ﬂatlon'Admlnzstrétien Alcohol Testing
Management Information: System "EZ* Data'Collection Form is, to the best of my kn0wledge and beliet, true, correct. and
complete for the peried stated . . :

/ . Lo Sig'f"ature A e - T _ Date
T T R T B _T_ehﬂ”';@ne-ﬂumber EEE

'. Title 18 us. C Secnon 4001, makes ita crlmmal offense sub|ect to & maxlmum f|ne of. $10 000 of |mpnsonment
. for not more than 5 years, or both, to knowmgfy and wilifully. make or cause to be made any faise or traudulent -
-statements or representat:ons ln any matter within the ]unsdlctlon -of any agency of the United States

'The Federal A’vuatlon Admlnustranon estumates' 'that the average 'bui-den for this repon form is1 hour. You may
" submit any comments concerning the accuracy of this burcen estimate or any 'suggestions for reducing the burden
1 . 10: FAA Drug Abatement.Division (AAM-800); U.8. Department of Transportation; 400 7th St., S.W.; Washlngton DC.-
'20590 OF\ Ofﬂce of" Managemem and Budget, Paperwork Reductuon Pro;ect (21 20-0535) Washlngton D C. 20503

5. COVERED EMPLOYEES S - R R
e ". .. COVERED EMPLOYEES ST
. o . . . NUMBER OF EMPLOYEES COVERED BY MOHE THAN- ONE DOT
: RIS . NUMBER OF FAA =
;. 'EMIPLOYEE CATEGORY . - . COVERED - - o OPERATING ADMINISTRATION x

EMPLOYEES [ mrwa [ o eea FTA .} meea | cusce

) Flight Crewmember
Flight Atftendant ~ .
F!nght' Instruetor =7

. Aircratt Dlspetcher a

Maxmenance

_Groung Seclrity Coordmaior B

1 Avietion Screener :
qu Tramc Controlier
- TOTAL'
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C ALCOHOL—TESTiNG INFORMATION

. NUMBER OF SCREENING TESTS CONDUCTED

CATEGORY

EMPLOYEE

PRE... RANDOM POST-ACCIDENT

HEASONABLE

RETURN TO - |
gy

- FOLLOW-UP - -

“EMPLOYMENT,

Flight Cr‘ewm‘err‘;.t‘;ar‘ s

. SUSPICION -

Flight Attendant

Fiight nstrustor

:.A'i_rcraﬂpiepa!c,her

Maintehance ©

A Ground Secu_rfty
v I Coordinater

|l Aviation Sereener -

Air Trafr{c, C'oﬁti;‘ciler B i

Fotal . .

regulatron)

T Number of employees who engaged in’ a!ccho! mrsuse ‘who' were returned 10 d
| {having cornphed ‘with the reccmrnendations of a, substance abuse professno

ina covered posmon

-as: descrrbed in FAA

. D.OTHER ALCOHOL TESTING/PROGRAM INFORMATiON

|-+ EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST. |

_ NUMBER OF REFUSALS 1+~

Number of covered. employees who refused to submrt tc an atcohol test X

'RANDOM TESTS - | -

_ OTHER TESTS

requrred under the FAA ruie: -

__ACTION TAKEN :

. NUMBER

Noden jer empioyed with cempa_ny

Heassrgned to'non-covered functions: . - -

Entereﬁ rehabrlnatron L appllcable and/or returned to covered functaons

Other (specrfy)

E ALCOHOL TRAINFNG/EDUCATION

_ ALCOHOL TRAENINGIEDUCATlON DURENG CURRENT REPORTING PERIOD

. Number .

regu!atrons

" Number of superwsors who have received mrtral trarnmg on the specmc contemgoraneous ?hysacal I
behavioral, and. performance mdncators cf probabie alcohol use as fequured by’ le!

AA a!coh

testlng § -

1FR w0, 94-2032 Fxled 2-3—94 1 oc pm]

BILUNG OODE ”10-13-0
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-¢i9947'"l Proposed ‘Rules - .‘ .

o DEPAFIT MENT OF TRANSPQRTATION
'Federal Avlatlon Admlnistratlon

Federal Aviation Administration, Office

of Public Affairs, Attn: Public Inguiry .

.. -Center (APA—-230), 800 Independence -

- . Avenue, SW., Washington, DC 2059%, or

14 CFR Parts 65, 121 135

mocket No. 25148' Nouoo No. 94-3]
RIN 2120-Ac33 SR
Antldrug Program for Personne!

' Engaged In’ Speclﬂed Aviation '
. Activitles  *

. AGENCY: Federal Av1atxon

. Administration (FAA), DOT. _
ACTION: Nouce of proposed mlemakmg.
[NPRM)

SUMMARY On November 14 1988, the
FAA issued a final rule requiring -
specified aviation employers and
- operators to initiate antidrug programs,

“including drug testing, for persormel .

. performing specified safety-related

- functions. Subsequently, on October 28, ’

- 1991, the Omnibus Transportation
Employee Testing Act of 1991 (the Act)
- wag enacted. Among other things, the -
Act prowded a statutory mandate for

diig testing in the aviation industry and: -
g tosting | -~ 1958 {the. FAAct) to provide & statiitory

. mandate for diug testing of air

. requn'ed specific conseguences for
. . positive drug tests. This NPRM proposes
-amendments to certain provisions of the

. FAA’s anitidrug rule fo comply with the

Act. The'NPRM also proposes certain-
other changes to the antidrug rule that
would clarify employer and medical -

- review officer (MRO) responsibilities or

address otheri issues that have been-.

. identified since the promulgation of the
rule. These amending changes would .
facilitate implémentations and :

- enforcement of the final rule, .

- DATES: Comments must be recelved on
or before April18,1994.. -~~~

ADDRESSES: Comments on this notice

" . should be mailed, in tnphcate. to:

Federal Aviation Adrmmstratmn, Office
_of the Chief Counsel, Attn: Rules Docket
[AGC-—IO), Docket, No. 25148 800 - P

Independence Avenue; SW.,
Washington, DC 20591. Comments that
are delivered to this add:oss musthe.

*.. markéd “Docket No. 25128."" Comments

. may be examined in rcom 915G
‘between 8:30 a.m. and 5 pm:on. -
. weekdays, except Federal holidays:

' FOR FURTHER INFORMATION CONTACT: Ms.-
¢, Julie B. Murdoch, Office of Aviation. e
- Medicine, Drug Abatement Division,~”

- (AAM~800}, Federal Aviation.

- - Administration, 400 7th Street, SW.,

s Washmgton ja of 20590 telephone {202]
366-6710. - ‘

'-'SUPPLEMEN‘I'ARY mronumou: ‘

Any person may obtain a copy of this
: NPRM by submmmg a request tothe.

. Advisory:Circular 11-2A, Notice of

- proce‘

_ published. Although the FAA has.
- issued a number ¢ f amendments to the

. industry would best be served by the

- by calling. (202) 267-3484, Requests.

- Imust rnclude the notice number of this -
NPRM.
Persons interested in being placed on
a mailing list for fiture rulemakmg
“actions should request a copy of

Proposed Rulemaking Distribution -
System whrch descnbea the apphcatzon
es,

Backgro ad :
’ OnNoveber 21,1988, t}xeFAA :

“issued its fina] antidrug rule requmng

.certain aviatioh employers and '
.operatars to develop and to xmpIement

-an gntidrug program for employees
-performing speécified aviation activities
{53 FR 47024). Initially, the rule was -
‘issued under the general authority of the
FAA Administrator to | romulgate

‘..regulations relating to akiation safety;

"however, the Cmnibus Trg nsportation

.. Employee Testing Act of 1991 (the Act) =

amended the Féderal Aviation Actof . -

arrier
employees. The Act also-prescribed -

~ certain consequernices for prohibited
_drug use and mandated the use of 5p plit/
‘specimen testing. This notice proposgé -
- changes to the antidrug rule that woi d‘
- conform the rule to the reqmreme sof

the Act.
In addition to the confo rining changes
required by the Act, this noticé also
- praposes certain othér charnigés to the. -

- “antidrug rule. Each of the changes -
would clarify the requirefnents.of the
_rule, or otherwise addrgss concerns that -

" have been raised singd the nile was,

rule, most of theée amendments; slmply
deferred the vgrious ‘complianice -

deadlines or effective-dates: contamed in-
_for the identifica

“for treatment of ek ployees in need of
- assistance in resol¥ng problems with.’
_ the use of controlledisubstances.

“'the rule. THis notice includes -
substantite changes 1o address .
provisions of the rule that are in-some..
casesAIn clee.r, do not comport with the

- -~ chariges in the final DOT drug testing -
- précedures issued on December 1, 1989, .
~4r do not adequately address required

steps in the implementation process.
Many of the issues underlying the
proposed changes were raised by
employers implementing the rule, by:-
-physicians performing MRO fu.nctmns,
- and by other federal agencies, After -
studying these issues, the FAA [
détermined that the needs of the -

“amendments proposed in this -~
rulemaking action. The amendments -

" wwould also:meet the needs of public

B Amendments. Hequzred
- Prohibition on Servi

: in the Omnibug

7
P hlblted drugs {see, e.
© /65,46(c), (d)} already inc ude such a
/ grohrbmon on continued duty; .

safety, and facilitate the- oomphance and
enforcement mandate ofthe FAA. - -

‘Discussion of the Proposed
" Amendments

“This. rulakmg action encompasses ‘-

' avanety of proposed changes to the .
" FAA’s antidrug regulations, most of -
" which would affect the opérational /
. provisions of the antidrug rule found i n
- 14 CFR part123; appendlxl

o changes range from minor t :
changestoa comp]ete revisio of the

"MRO provisions. Each of th sroposed
changes is discussed in det&{zl below.

the Act :

Rehabrhtauon :
and Evaluatxon

‘Among the am dmants to theFAAct :
ransportauon ’ .
Employee Tesfing Act is a section ‘
entitled *“Préhibition on service” (found
atnew FAAct section 614(b)), which
provides that no person who is
determined to have engaged in illegal -
drug #ise may perform a safety-sensitive
fun ion after such determination. The.
’s regulations that address use of
, 14 CFR

owever, these sections would be .

- revised slightly to reflect the fact that
" entities other

an certificate ho_lders :
(i.e., contractor companies) can require
drug tests under the antidrug rule if theyi
have an FAA- approved anudrug : '
. rogra.m

ection 6140:)(2] of the FAAct,

- *EXgct of Rehabilitation," states that no .
. covexed employee may. perform a safety- -

sensitiye function after engaging in.

- prohibited conduct unless he or she has
. completdd a rehabilitation program

under the‘jrovisions of section GM(c] of -
the FAAct. Section 614{c)(1} requires

- the Administxator to pfescnbe

regulations the at & minirmum pravide
ion and opportunity

Further, the section st\a\es that the
Administrator shall determine the

- circumstances under which such

employees shall be required to

v participate in- such a program. This =~
. language recognizes that rehabilitation
_. may not be appropriate or warranted in

all cases of prohibited: conduct. -
‘The legrslauve requirement of section -
614(b)(2) is 1mplemented in the

- proposed revisions to paragraph A,

section VII, of appendix 1. The . .
legislative history of the Actreflected
the fact that the FAA did not prescribe -

. regulations with respect to specific
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 121

[Docket No. 27085; AmendmentNo 121-
237]

RIN 2120-AE43

Alcoho! Misuse Prevention Program - .

for Personnel Engaged in Specified
Aviation Activities

AGENCY: Federal Aviation
Administration {FAA), DOT.

ACTION: Technical amendment.

SUMMARY: This document contains
technical amendments to the final rule
establishing the alcohol misuse
prevention program {AMPP). The final |
rule was published February 15, 1994.
These amendments correct
typographical errors or clarify
provisicns to reflect the FAA's actual
intent.

EFFECTIVE DATE: October 21, 1994,

FOR FURTHER INFORMATION CONTACT:
Office of Aviation Medicine, Drug
Abatement Division (AMA-800),
Federal Aviation Administration, 400
7th Street, SW., Washington, DC 20590;
telephone {202) 366-6710.

SUPPLEMENTARY INFORMATION:
Availability of Notice

Any person may obtain a copy of this
notice by submitting a request to the
Federa] Aviation Administration, Office
of Public Affairs, Attn: Public Inquiry .
Center (APA-230), 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3484. Requests
must include the notice number of this
notice.

Persons interested in being placed on
a mailing list for future rulemaking
actions should request a copy of
Advisory Circular 11~-2A. Notice of

Proposed Rulemaking Distribution
System, which describes the application
procedures.

Background

On February 15, 1994, the FAA
published a final rule establishing the
AMPP for the aviation industry (59 FR
7380). Since the publication of the final

‘rule, the FAA identified six items
- requiring editorial amendment to

correct typographical errors or to clarify
provisions to reflect the FAA's actual
intent. These revisions will facilitate
implementatjon of the final rule. ‘

List of Subjects in 14 CFR Part 121

Air carriers, Aircraft, Aircraft pilots,
Airmen, Airplanes, Air transportation,
Alcohol, Alcoholism, Aviation safety,
Safety, and Transportation.

The FAA provides notice of the
following amendments to 14 CFR part
121:

PART 121—CERTIFICATION AND
CPERATIONS: DOMESTIC, FLAG, AND
SUPPLEMENTAL AIR CARRIERS AND
COMMERCIAL OCPERATORS OF
LARGE AIRCRAFT

1. The authority citation for part 121
continues to read as follows:
Authority: 49 U.8.C. 1354(a), 1355, 1356,

1357, 1401, 1421-1430, 1485, and 1502
[revised, Pub. L. 102-143, October 28, 1991);

. 491).8.C. 108(g) (revised, Pub. L. 97-449,

Jenuary 12, 1983).

Appendix | to Part 121—Alcohol
Misuse Prevention Program

2. In section IV, subparagraphs 2{a)
and 3(c) of paragraph A are revised to .
read as follows:

* * & * *

IV. Handling of Test Results, Record
Retention, and Confidentiality

A. Retention of Records
* * ® L] *
2.% »

{a) Five years. Records of employee alcohol
test results with results indicating an alcohol
concentration of 0,02 or greater, records
related to other violations of §§ 65.464,
122.458, or 135,253 of this chapter,
documentation of refusals to take required
alcohol tests, calibration documentation,

" employee evaluations and referrals, and

copies of any annual reports submitted to the
FAA under this sppendix shall be
maintained for a minimum of 5 years.
L] * * * *

3' * & &

(c) Records related to other violations of

§§65.46a, 121.458, or 135.253 of this chapter.

- * * * -

3. n section V, paragraph B,
subparagraph 1 of paragraph C, end

paragraph D are revised to read as
follows: -
L - .o * ]

V. Consequences for Emplayees Engaging in
Alcohol-Related Conduct

* * w* B *

B. Permanent Disqualification From Service

An employee who violates §§ 65.46alc),
121.458(c), or 135.253(c) of this chapter, or
who engages in alcohol use that viclates
another alcohol misuse provision of
§§65.46a, 121.458, or 135.253 of this chapter
and had previously engaged in alcohol use
that viclated the provisions of §§65.46a,
121.458, or 135.253 of this chepter after

_ becoming subject to such prohibitions is

permoanently precluded from performing for
an employer the safety-sensitive duties the
employee performed before such violation.

c‘ " * &

1. An employer who determines that a
covered employee who holds an airman
medical certificate issued under part 67 of
this chapter has engaged in alcohol use that
violated the alcohol misuse provisions of
§§65.46a, 121.458, or 135.253 of this chapter
shall potify the Federal Air Surgeon within
2 working days.

* * * * ®

D. * % ¥

1. Except as provided in subparagraph 2 of
this paragraph D, each employer shall notify
the FAA within 5 working days of any
covered employee who holds & certificate
issued under 14 CFR part 61, part 63, or part
65 who has refused to submit to an alcohel
test required under this appendix.
Notifications should be sent to: Federal
Aviation Administration, Aviation Standards
National Field Office, Airmen Certification
Branch, AVN-—460, P.O, Box 25082,
Oklahoma City, OK 73125,

2. An employer is not required to notify the

above office of refusals to submit to pre-

employment alcohol tests or refusals to
submit to return to duty tests.

i T * - L]

4. In section VII, subparagraph 2(b)} of
paragraph A, is revised to read as
follows:

* * * * n

VII. Employer’s Alcohol Misuse Prevenuon
Program

A " * N

2 « ® &

{(b) No employer shall use a contractor
company's employee who is not subject to
the employer's AMPP unless the employer
has first determined that the employee is
subject to the contractor company's FAA-
mandated AMPP.

* " * % *

Issued in Washington, DC, on October 17,

1994.

Michael E. Chase,

Acting Assistant Chief Counsel, Office of the
Chief Counsel.

{FR Doc. 94-26066 Filed 10-20-94; 8:45 am]
BILLING CODE 4810-13-M



Federal Register / Vol. 60, No. 90 / Wednesday, May 10, 1395 / Rules and Regulations

SEL -7

24765

Federal Aviation Administration

14 CFR Part 121 ]
[Docket No. 27C85; Amendment 121-237]
RIN 2120-AE43

Federsl Railroad Administration -
49 CFR Part 219 '

[Pocket No. RSOR-6}
RIN 2130-AAB1%

Federal Highway Administration

49 CFR Part 382

[Docket No. MC-118, MC-82-19, MC—02-23]
RIN 2125-AAT79, 2125-AC85, 2125-AD06

Federal Transit Administration

49 CFR Part 654 -
" [Docket No, 92-1) -
RIN 2132-AA38

Suspension of Pre-employment
Alcohol Testing Requirement .

AGENGIES: Federal Aviation
Administration, Federal Highway
Administration, Federal Railroad
Administration, Federal Transit
Administration, DOT. '
ACTION: Final rule..

SUMMARY; The United States Court of
Appeals for the Fourth Circuit recently
issued a decision that vacated the pre- .
employment alcohal testing -
requirements of the Federal Highway -
Administration’s alcohol testing rule. .
The Court remanded this provisien to
the agency for further proceedings
consistent with its apinion. While the
pre-employment alcohol testing’
requirements of the Federal Transit
Administration, Federal Railroad

Administration, and Federal Aviation
Administration were not before the
Court in the case, the rationale of the
Court’s decision applies to these
requirements as well, For these reasons,
the Department is suspending the pre-
employment alcohol testing
requirements of each of the four
operating administrations until further
notice.

DATES: This rule is effective May 10,
1995, except for the amendment 49 CFR .
382.301 which is effective May 1, 1995.. .

FOR FURTHER INFORMATION CONTACT: For

general questions, the Office of General
Counsel (202-366—9308). For questions-
regarding a specific operating
administration, please call the following -
people: FTA—Judy Meade (202} 366— -
2896, FRA-—Lamar Allen (202) 366~

- 0127, FHWA—Office of Motor Carrier

Research and Standards (202) 366—1790,
FAA—Bill McAndrew {202) 366—6710.
SUPPLEMEMTARY INFCRMATION: In its

_ April 5, 1995, decision in American

Trucking Associations, Inc. v. FHWA,
the 1.8, Court of Appeals for the Fourth
Circuit vacated the FHWA's pre-
employment alcohol testing Tule and

remanded it to the agency for further

rulemaking consistent with its opinion. -
The rule implemented the Omnibus

. Transportation Employee Testing Act of .

1991, which required pre-employment
testing *for use, in violation of law or
Federal regulation, of alcohol or a
controlled substance:” The rule required
commercial motor vehicle employers to

‘administer pre-employment teststoa

new driver. The test could occur at any
time up to the performance of the
driver’s first safety-sensitive activity and
thus permitted administration of the test
either before or after the driver was -
hired. In vacating and remanding the
rule, the court made the'following key
findings: -

» Giving employers the option of .
conducting *“pre-hire” pre-employment
tests did not satisfy the Act’s
requirement of testing for alcohol use
“in violation of law or Fedaral
regulation” since alcohol consumption
prior to a job application is generally
not illegal.

N ?ie agency believesthat “pre- -
employment” testing also.means “‘pre-
activity” testing, then it should require
the driver to be tested before the
performance of each safety-sensitive
activity, not just his first.

» The agency’s explanation to-the

. court that “pre-activity’ testing was.

permitted in order to reconcile the Act’s.
pre-employment testing requirement -
with its reference to unlawful alcohol

" use was not supported by the

rulemaking record.

¢ On remand, the agency should
consider whether “pre-employment”
could reasonably mean anything other
than *“pre-hire.” The court noted that it
likely did not, The agency should also
determine whether Congress intended
pre-employment alcohol testing to apply
only to the small group of drivers for -

. whom prehire alcohol use might be’

illegal and estimate how many job .

. applicants will fall into:this group.

¢ The court rejected ATA's
alternative argument that FHWA had
the statutory authorityto waive all-
drivers from the pre-employment

.alcohol testing requirement and agreed

with FHWA that such an all-
encompassing waiver would effectively
repeal the requirement and would thus
be impermissibly broad.

This decision did not vacate the pre-
emgloyment alcohol testing regulations
of the other modes, which were not
before the court, but these regulations
are based on parallel statutory language,
and the rationale of the court’s decision
applies to them as well,

ecause the Court’s decision has
vacated FHWA's pre-employment
alcohol testing rule and created.
substantial uncertainty about the legal
validity of the other operating’
administration’s'rules, the Department .
has decided to suspend all four pre-

. employment alcohol testing rules at this

time. This suspension will be untii
further notice. Following its
consideration of the issues involved on
remand from the Court, the Department
will decide what course of action to
follow {e.g., withdrawal or amendment.
of the requirements, consistent with the
Court’s opinion). Such action would be.
taken through the rulemaking process.
As aresult of this action, large .
employers regulated by FHWA are not .
required.to do pre-employment alcohol
testing. Employers regulated by FTA,
FAA, and FRA who have begun testing
are not required to continue pre-
employment alcoho! testing: Employers
who are scheduled 1o begin pre-
employment alcohol testing at a later
date (e.g.,. january 1, 1986} will not be. -
required to do so. Any employer may
conduct pre-employment alcohol testing
under its own authority. Because of the .
Court's decision and this suspension,
employers who wish to continue such
testing may not claim a basis in Federal
law or regulation for doing so, however:
We would also emphasize that this
action applies only to pre-employment
alcohol testing. Drug testing, and other
types of alcohol tests, are not affected, -
As announced by Secretary of
Transportation Federico Pena before the
Court’s decision was issued, the
Department is sending a proposed bill to
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Congress that would make pre- PART 121—CERTIFICATION AND PART 382—CONTROLLED
employment alcohol testing OPERATIONS: DOMESTIC, FLAG, AND SUBSTANCES AND ALCOHOL USE
discretionary with employers. This SUPPLEMENTAL AIR CARRIERS AND AND TESTING - ,
legislation is based on the COMMERCIAL OPERATORS OF 1. The authority for part 382

_Administration's policy of eliminating
regulations that are unnecessary or toc

costly and burdensome. It would clarify -

that employers are not required to
conduct such testing, but have the
option of doing so under the authority
-of Federal law.

Regulatory Process Matters

DOT Regulatory Policies and Procedures

The final rule is consideredtobe a |
nonsignificant rulemaking under DOT
Ragulatory Policies and Procedures, 44
FR 11034. It also is a nonsignificant rule
for purposes of Executive Order 12886.
The Department estimated, at the time
it issued its final alcohol testing rules in
February 1894, that pre-employment
alcohol testing in the four operating
administrations would cost
approximately $28 million per year.
Suspending the rules will
proportionally save these expendztures
during the period the suspension is in
effect.

Executive Order 126‘12

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
it does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Immediate Effectiveness and Issuance
Without Prior Notice and Comment

Because it is necessary for the

Department immediately to implement

the Cowrt’s decision, because the
Department does not have any
discretion with respect to compliance
with this d=cisicn, and because the
Department must promptly resolve any
legal uncertainty over the validity of
pre-employment alcohol testing the
decisicn has created, the Department
finds that there is good cause to make
this rule effective immediately. For the
same reasons, the Department finds that
prior notice and public comment would
be impracticable, unnecessary, and
contrary to the public interest.
FAA
List of Subjects in 14 CFR Part 121

Air carriers, Aircraft, Aircraft pilots,
Airmen, Airplanes, Air transportation,
Aviation safety, Drug abuse, Drugs,
Ndrcatics, Pilots, Safety, Transportation.

For the reasons set out in the
preamble, the Federal Aviation

Administration amends 14 CFR part
121, as follows:

LARGE AIRCRAFT

1. The authority citation for part 121

- continues to read as follows:

Authority: 49 U.5.C. 1354(a), 1355, 1358,
1357, 1401, 14211430, 1485, and 1502

(revised Pub. L. 102-143, October 28, 1991); -

49 U.5.C. 106(g) (revised, Pub. L. 87449,
January 12, 1883)."

2. In Appendix J, Sec. III, subsection
A (“Pre-employment’) is suspended as
of May 10, 1995.

Issued in Washington, DC on May 3, 1995.
David R. Hinson, '
Administrator, Federal Awation
Administration.

FRA

List of Subjects in 49 CFR Part 219

Alcohol and drug abﬁse, Railroad
safety, Reporting and recordkeepmg
requirements.

For the reasons stated in the
preamble, FRA amends 49 CFR Part 219,
as follows:

PART 219—CONTROL OF ALCOHOL
AND DRUG USE

1. The authority for part 219
continues to read as follows:

- Authority: 49 U.8.C. 20103, 20107, 20111,
20112, 20113, 20140, 21301, 21304; Pub_ L. -
103-272 (July 5, 1994); and 49 CFR 1.49(m).

2. In § 219.501, paragraph (f) is added
to read as follows; .

§219.501 Pre-smployment tests.

* ® - . * "

(f} Notwithstanding any other
provisions of this subpart, all provisions
and requirements in this section
pertaining to preemployment testing for
alcohol are suspended as of May 10,
1995.

Issued in Washington, DC on May 3, 1995.
]nlenn M. Molitoris,

Administrator, Federal Radmad
Administration. -

FHWA
List of Subjects in 49 CFR Part 382

Alcohol and drug abuse, Highway
safety, Reporting and recordkeeping
requirements.’

For thé reasons stated in the -

preamble, the FHWA amends 49 CFR

Part 382, as follows:

continues to read as follows:

Autherity: 49 U.5.C. 31306; 49 U.S.C, app.
31201 at. seq.; 49 U.S.C, 31502; 49 CFR 1.48.

2. In § 382.301, paragraph (e) is added
to read as follows:

.§382.301 Pre-employment testing.

(e) Notwithstanding any other
provisions of this subpart, all provisions
and requirements in this section

: pertaining to preemployment testing for

alcohol are suspended as of May 1,
1995,

Issued in Washington, DC on May 3, 1995,
Rodney Slater,

Administrator, Federal Highway
Administration.

FTA
List of Subjects in 49 CFR Part 654

Alcohol testing, Grant programs-
transportation, Mass transportation,
Reporting and recordkeeping
requirements, Safety, Transportation.

For the reasons set gut in the
preamble, the Federal Transit
Administration amends 49 CFR Part
654, as follows:

PART 654—PREVENTION OF
ALCOHOL MISUSE IN TRANSIT

- OPERATIONS

1. The authority for part 654
continues to read as follows:

Authority: 49 U.S.C. 5331; 49 CFR 1.51.

2. Section 654.31 is suspended as of
May 10, 1995. _

Issued in Washington, DC on May 3, 1985.
Gordon J. Linton,

Administrator, Federal Transit
Administration.

[FR Doc, 95-11522 Filed 5-8-85; 11:27 am]
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