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BIN 2120-AE43 

Alcohol Misuse Prevention Program 
for Personnel Engaged in Specified 
Aviation Activities 

AGENCY-: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 

SUMMARY: This final rule prescribes 
regulations establishing the aviation 
industry alcohol misuse prevention 
program. It includes requirements for an 
alcohol testing program for air carrier 
employees who perform safety-sensitive 
duties, 'in'implementation of the FAA-
related provisions of the Omnibus • 
Transportation Employee Testing Act of 
1991, which was enacted on October 28, 
1991. Employees who perform safety-
sensitive duties directly or by contract 
for aviation employers that hold a 
certificate issued under certain FAA 
regulations, operators as defined in the 
regulations, or air traffic control 

" facilities not operated by the FAA or the 
U.S. military must be subject to an FAA-
mandated alcohol misuse prevention 
program (AMPP). This final rule 
requires alcohol testing of these 
employees, proscribes certain alcohol-
related conduct, and establishes 
specified consequences for engaging in 
alcohol misuse. Employers must 
provide written materials to covered 
employees explaining the program and 
educating employees about the dangers 
of alcohol misuse. Employers must also 
submit reports to the FAA on the results 
Of the program. This rule .is intended to 
ensure that public safety is maintained 
by preventing alcohol misuse by safety- . 
sensitive aviation employees. 
DATES: This nile is effective on March 
17,1994. 

FOR FURTHER INFORMATION CONTACT: 
Office of Aviation Medicine, Drug 
Abatement Division (AAM-800), 
Federal Aviation Administration, 400 
7th Street, SW., Washington, DC 20590; 
telephone (202) 366-6710. 

SUPPLEMENTARY INFORMATION: 

Availability of Final Rule 
Any person may obtain a copy of this 

final nile by submitting a request to the 
Federal Aviation, Administration, Office 
of Public.Affairs, Attn: Public Inquiry 
Center (APA-230), 800 Independence 

Avenue, SW., Washington* DC 26591,-or 
by-catling (202) 267-3484. Requests 
must include the notice number of this 
final rule. 

Persons interested in being placed on 
a mailing list for future rulemaking 
actions should request a copy of 
Advisory Circular 11-2A, Notice of 
Proposed Rulemaking Distribution 
System, which describes the application 
procedures. 

Background 
On December 15,1992, the FAA 

published a notice of proposed-
rulemaking (NPRM) in whichTit . 
proposed to require air carriers to 
institute alcohol misuse prevention 
programs similar to the antidrug 
programs already in place (57 FR 
59458). The NPRM was published as 
part of a coordinated effort by the Office 
of the Secretary of Transportation, (OST) 
and four other DOT agencies to address 
the issue of alcohol misuse in the 
-transportation industries. With the 
exception ofthe NPRM published by the 
Research and Special Programs : 

Administration, the rulemakings were 
initiated under the provisions of the 
Omnibus Transportation Employee 
Testing Act of,1991 (Pub.L. 102-143, 
Title V). 

In conjunction with OST and the , 
other DOT agencies.the FAA held a 
series of public hearings on the 
regulations proposed in the NPRM. The 
FAA-specific sections of each of these -
hearings were recorded by a court 
reporter and the transcripts of the 
hearings with copies of any material 
submitted., to the hearing panel have 
been placed in the docket. The 
testimony and written materials were 
considered in development of this final 
rule.' 

. Current Laws and Regulations 
A variety of laws and regulations 

currently restrict the consumption of 
alcohol by some aviation employees. 
Federal criminaTlaw prohibits any 
person from operating or directing the 
operation of a common carrier while 
under the influence of alcohol. 18 
U.S.C. 342. A blood alcohol level of .10 
percent is considered presumptive 
evidence that the person is under the 
influence. 18 U.S.C. 343(1). . 

The FAA's regulations concerning 
alcohol misuse are supplemented but 
not changed-by this rule ..Currently, 
under the FAA's rules, no person may 
act or attempt to act as a crewmember 
of a civil aircraft within 8 hours after 
consuming any alcoholic beverage, . 
while under the influence of alcohol, or 
while having 0.04 percent by weight or ( 

more of alcohol in the blood. (14 CFR 

91.17(a).) In limited circumstances, the 
FAA's regulations require crewmembers 
to submit to alcoholtests requested by 
State or local law enforcement officers 
and, upon request, to furnish the results 
of such tests to the Administrator. (14 
CFR 91.17(c).) ReVsal to take a properly 
authorized law, enforcement alcohol test 
or to furnish the results can result in the 
denial, revocation, or suspension of an 
airman certificate issued under part 61 
or 63: (14 CFR 61.16 and 63.12a.) 
. Holders of or applicants for medical 
certificates issued under 14 CFR part 67 
are subject to additional regulations 
regarding alcohol use. First, a diagnosis 
of alcoholism is a disqualifying factor 
for a medical certificate. A diagnosed 
alcoholic must be evaluated by the 
Federal Air Surgeonand meet certain 
recovery criteria prior to receiving a 
medical certificate. However, to 
facilitate recovery and to prevent the 
unnecessary loss of skilled employees, a 
program established by the FAA, the 
airline industry, and the pilots' unions 
has enabled hundreds of alcoholic pilots 
to safely return to duty. The program 
combines confrontation; therapy, and 
stringently monitored aftercare. • 

Part 67 also provides that any 
individual who applies for a medical 
certificate must permit access by the 
Administrator to information in the 
National Driver Register concerning 
drug- and alcohol-related driving 
offenses.:(14 CFR 67.3.) If an individual 
has had two or more such offenses 

. within 3 years after the effective date of 
the rule, the FAA may suspend or 
revoke a part. 61 airman certificate held 
by the individual or deny the 
individual's application for such 
certificate. (14 CFR 61.15.) 

-Discussion of Comments and Final Rule 

The Common Preamble 
A common preamble to all of the 

related NPRMs proposing alcohol 
testing rules was published on 
December 15,1992 (57 FR 59382, et •': 
seq.). This common preamble contained 
a thorough discussion of the comments 
submitted to the DOT advance notice of 
proposed rulemaking (ANPRM) 
published on November 2,1989, and an 
overview of the general issues related to 
alcohol use in the transportation 
industries. A similar introductory 
discussion is found in the common 
preamble to this final rule and the final 
alcohol misuse prevention rules 
published by the other affected DOT 
agencies elsewhere in today's Federal 
Register. The common preamble also 
responds to comments submitted to the 
various DOT agency dockets that raise 
multimodal aspects of the fina1 rales or. 
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the Act . This common preamble is 
incorporated into this final'rule by * » 
reference. Because the majority of the 
issues raised in comments were 
addressed in the common preamble, the 
F A A views comment addressed to 
other D O T agencies as part of its docket, 
even though copies of those comments 
are not physically stored with the other 
comments. Interested persons can 
request access to those comments 
through the F A A docket, A n y aspects of 
the final rale,that are not discussed 

, below are addressed in the common 
preamble. 

Alcohol M s u s e Prevention Program 
(AMPP) 

The essential provisions of the A M P P 
proposed by the F A A in the N P R M have 
remained largely unchanged in this final 
rule. The rule uses three primary tools 
for reducing the threat of alcohol misuse 
in aviation. First, by amending parts 65, 
121, and 135, tbe rule prohibits certain 
atcohol-related conduct by employees 
performing safety-sensitive duties. 
Second, under the provisions of new 
appendix; to part 121, such employees 
must be subject to pre-employment, 
randomV post-accident, reasonable 
suspicion, return to duty, and follow-up 
alcohol testing. This testing is federally-
mandated but will be administered by . 
the affected employers. Third, in 
accordance with requirements in 
appendix J , employees subject to the 

" rule must be provided with materials 
designed to educate them about the 
provisions of the rule and the 
consequences of engaging in alcohol 

„ misuse. : . , 

Other requirements Imposed by 
Employers; Requirement for Notice 

Only a few commenters addressed the 
issue of possible conflicts or confusion 
regarding company-required programs 
and FAA-mandated programs. These 
commenters (representing both labor 
and management) focused on the issue 
of alcohol test results of 0.02 to 0.039. 
The commenters noted that although the 
F A A ' s N P R M proposed specific actions 
for test results falling within this range, 
an employer is not precluded from 
taking severe employment action, based 

. on these resultsshould the employer so 
choose. A number of labor organizations 
wanted the F A A to preclude such action 
in its final rule. 

The F A A has not adopted these 
comments. The choice of whether to 
continue to employ an individual 
should properly remain within the 
discretion of the employer. We also note 
that employment or other consequences 

- outside those required.by therute may 

be subject to both State law and labor- "' 
management negotiation. 

With respect to the establishment of a 
separate company poKcy, a number of 
-cxunmenters noted that companies 
already had alcohol testing or 
prevention programs in place. These 
commenters stated that established 
programs should suffice for compliance 
with the FAA's rule, or that the FAA's 
rule would unnecessarily duplicate 
these programs. 

The FAA recognizes that, as was the 
case when the antidrug rule was Erst 
implemented, some.employers might 
have.programs that encompass some or 
all of this rule's requirements. To ensure 
complete and uniform compliance with 
a single regulatory standard, however, 
we are not permitting company 
programs to substitute for programs 
required by this rule. Should an aviation 
employer determine that, as a matter of 
company policy, a different program 
should be implemented or continued, 
the program must be clearly separate 
from the program required under, this 
rule, with appropriate notice given prior 
to tests under this rule. The FAA wilt 
not permit commingling of employer-
directed and FAA-mandated programs. 

Employers Required To Establish 
Programs 

The NPRM reflectedthe FAA's best 
assessment, based on the developments 
in the FAA's industry antidrug program, 
of the categories of employers that 
should be subject to the alcohol misuse 
rule. Like the antidrug rule, the FAA 
determined that the minimal benefit to 
public safety that might accrue from 
inclusion of operators that did not hold 

. part 121 or part 135 certificates did not 
warrant the cost and mtrusiveness of. 
alcohol testing. A few commenters 
addressed this issue and requested 
additional relief for the small aviation 
employers we did propose to cover. The 
FAA has assessed its requirements and 
has elected to retain most of its 
regulatory provisions unchanged from 
the NPRM. We.have, however, reduced 
the reporting requirement burden, 
which will be addressed below. 

The final rule will include essentially 
the same classes of employers as are 
covered by the anti-drugrule: 14 CFR 

. part 121 cexa'ficate.holders, 14CFRpart 
135 certificate holders, sightseeing" 
operators who meet the criteria of 14 
CFR 135.1(c), and air ̂ traffic control 
(ATC) facilitiesnot operated by the FAA -
or by or under contract to the U.S. 
military will have to establish alcohol 
misuse prevention programs. 
Companies with employees who 
perform safety -sensitive 'Sanctions by 

"contract for these employers will be 

permitted to establish and manage 
programs under this appendix. 
However, while a contractor company 
mat manages its own program will 
perform all of the functions required of 

. an "employer'* in appendix J,'the 
certificate holders, operators, and A T C 
facilities will remain responsible for 
ensuring that all covered employees • ' 
who perform services for them are: 
subject to ah FAA-mandated program. . 

Employees Subject to the Rule 
The N P R M proposed toxetain, 

essentially the same coverage as the 
antidrug rule. The covered categories, 
included persons performing any of the 
following dutiesr flight crewmember, 
flight attendant, flight instruction, 
aircraft dispatch, aircraft maintenance; 
ground security coordinator, aviation 
screening, and air traffic control. The 

"category of flight test personnel was not 
included because it was redundant. The 
category of ground security coordinator 
duties was specified separately to reflect 
the coverage intended by the term : \ 
"aviation security" in the antidrug rule. 

In order to determine if any changes 
should he made in the categories of 
covered employees, the F A A asked a 
number of questions in the N P R M . The 
questions were intended to solicit 
comment on whether the increased 
benefit to safety that could accrue by 
including other functions would 
warrant the imposition of an alcohol 
testing requirement on individuals 
performing those functions or if, 
consistent with safety, categories of 
employees could be eliminated from the 
rule. 

The comments on this issue ranged 
from those stating that since the rule ' 
was unnecessary it should provide only 
the minimum coverage required by the . 
Act to a few comments stating that every 
aviation employee who could even 
possibly affect safety should be subject 
to alcohol testing. Most labor 
organizations favored the former 
approach. A number of commenters 
supporting limited application of the 
rule recommended that only 
maintenance personnel who actually 
return aircraft to service should be 
covered by the rule;; A few commenters 
supported adding to the coverage 
proposed in the N P R M . These 
commenters primarily identified 
refuelers and deicers as categories of 
employees that should be subject to 
alcohol testing. \ 

The F A A has chosen to retain the 
categories of covered employees 
proposed in the NPRM. Although a 
system of checks and inspections does 
exist to ensure that maintenance 
activities are property performed^ the 
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F A A HAS DETERMINED THAT IT IS ESSENTIAL 
THAT THE INDIVIDUALS WHO PERFORM 
AIRCRAFT MAINTENANCE ACTIVITIES B E 
SUBJECT TO THIS RULE. (THE TERM 
PREVENTIVE MAINTENANCE HAS BEEN ADDED 
TO MAINTENANCE NOT BECAUSE THE F A A 
INTENDS TO INCREASE THE REACH OF THE RULE, 
BUT RATHER TO ENSURE THAT, AS WAS 

.INTENDED III THE N P R M ; THE RULE CLEARLY 
PARALLELS THE COVERAGE OF THE ANTIDRUG 
RULE.) - " '.y 

T H E F A A CAREFULLY REVIEWED THE 
COMMENTS SUPPORTING THE INCLUSION OF 
ADDITIONAL CATEGORIES OF COVERED 
EMPLOYEES. FOR A NUMBER OF REASONS, THE 
F A A HAS ELECTED NOT TO ADOPT THESE 

. RECOMMENDATIONS. FIRST, THE F A A IS 
AWARE 4HAT THE COSTS ASSOCIATED WITH THIS 
RULE WILL B E SIGNIFICANT. EACH ADDITIONAL 
REQUIREMENT THAT WAS CONSIDERED WAS 
THEREFORE SCRUTINIZED WITH RESPECT TO THE 
{CUMULATIVE BURDEN THAT WOULD ACCRUE. 
BASED ON THAT CONSIDERATION, THE F A A 
HAS DETERMINED THAT THE POSSIBLE 
MARGINAL BENEFIT THAT MIGHT B E ACHIEVED 
B Y ADDING CATEGORIES OF COVERED 
EMPLOYEES I S OUTWEIGHEDBY THE BURDEN 
ASSOCIATEDWITH SUCH.ACHANGE. 

Prohibited Alcohol-Related Conduct 
THIS RULE WILL PROHIBIT SPECIFIC 

ALCOHOL-RELATED CONDUCT BY COVERED 
EMPLOYEES AND WILL ALSO PROHIBIT AN 
EMPLOYER FROM USING A COVERED • ; 

EMPLOYEE IF THE EMPLOYER HAS ACTUAL 
KNOWLEDGE THAT THE EMPLOYEE, HAS 
ENGAGED IN SUCH CONDUCT. EACH OF THE 
PROHIBITIONS HAS BEEN CAREFULLY TAILORED 
TO MINIMIZE THE RESTRICTION ON THE 
OTHERWISE LAWFUL USE BFLALCBHOL B Y 
COVERED EMPLOYEES. WITH THE EXCEPTION 
OF USE OF ALCOHOL AFTER AN,ACCIDENT, EACH 
PROHIBITION IS LIMITED TO.PROHIBITING 
ALCOHOL USE THAT MAY AFFECT THE 
PERFORMANCE OT COVERED FUNCTIONS. SOME 
CQMMENTERS REQUESTED THAT THE F A A LIST 
THE SPECIFIC ACTIONS WITHIN A SAFETY-
SENSITIVE FUNCTION THAT TRIGGER COVERAGE - , 
UNDER THIS RULE. GIVEN THE VARIETY OF 
TASKS ENCOMPASSED WITHIN EACH CATEGORY 
AND THE DIFFERENCES IN THE CONDUCT OF ; 

AVIATION OPERATIONS B Y DIFFERENT 
EMPLOYERS, HOWEVER, A COMPREHENSIVE 
LEGULATPRY LISTING OF SUCH ACTIVITIES IS 
NOT POSSIBLE. THEREFORE; AS WAS PROPOSED-
IN THE N P R M , COVERAGE UNDER THE RULE 
WILL BE DETERMINED B Y THE EMPLOYER 
BASED OH THE REQUIREMENTS OF THE F A A ' S 
REGULATIONS AND THE EMPLOYER'S 
EXPERIENCE AND KNOWLEDGE OF THE 
EMPLOYEES' DUTIES. • • : 

T H E IDENTIFICATION OF .THE ACTIVITIES THAT 
WILL SUBJECT EMPLOYEES TO THIS RULE SHALL 

..BE INCLUDED IN THE COMPANY POLICY-
REQUIRED UNDER APPENDIX J AND ARE : 

SUBJECT TO F A A REVIEW. 
T H E SPECIFIC PROHIBITIONS ARE: 

: Alcohol Concentration: T H E O S T 
COMMON PREAMBLE CONTAINS ^DETAILED 

DISCUSSION OF THE PROHIBITED ALCOHOL 
CONCENTRATIONS AND A DISPOSITION TO THE 
COMMENTS REGARDING THIS ISSUE. IT SHOULD 
B E NOTED HOYYEVER, THAT ALTHOUGH THIS" _ 
RULE WILL CONTAIN A BIFURCATED SYSTEM OF 
TEST RESULTS AND CONSEQUENCES ( 0 . 0 2 -
0 . 0 3 9 AND 0 . 0 4 BRGROATER) THE RULE WILL 
NOT AFFECT THE CURRENT REGULATORY 
PROVISION IN 1 4 C F R 9 1 . 1 7 UNDER WHICH 
CREWMEMBERS ARE SUBJECT TO SANCTION B Y 
THE F A A FOR HAVING A BLOOD ALCOHOL 
CONCENTRATION OF 0 . 0 4 % OR GREATER. 

Performance of covered functions . 
while under the influence of alcohol: As 
NOTED, ABOVE, THE F A A ! S CURRENT 
REGULATIONS PROHIBIT ANY PERSON FROM 
ACTING OR ATTEMPTING TO ACT AS A 
CREWMEMBER WHILE, UNDER THE INFLUENCE 
OF ALCOHOL. WHILE THE F A A ' S EXPERIENCE . 
IN ENFORCING THISJIROVISION INDICATES 
THAT I T IS A USEFUL TOOL IN PREVENTING 
ALCOHOL MISUSE; IT HAS BEEN DETERMINED 
THAT SUCH A PROHIBITION IN THE CONTEXT OF 
AN EMPLOYER-BASED PROGRAM, WITH NO 
INTERVENTION B Y A FEDERAL AGENCY OR RIGHT 
TO REVIEW, COULD LEAD TO UNACCEPTABLE 
TREATMENT OF EMPLOYEES. THIS PROVISION 
HAS THEREFORE BEEN REMOVED AS A 
VIOLATION OF THE RULE. 

T H E CONCEPT OF "UNDER THE INFLUENCE" 
REMAINS PRESENT IN THIS FINAL RULE, 
HOWEVER, AS PART OF THE REASONABLE 
SUSPICION TESTING REQUIREMENT. UNDER 
THE-FINAL RULE, IF AN EMPLOY ER WERE TO 
DETERMINE THAT SUFFICIENT EVIDENCED 
EXISTED TOBELIEVE-THAT A COVERED 
EMPLOYEE WAS UNDER THE INFLUENCE OF 
ALCOHOL, THE EMPLOYER WOULD B E 

: REQUIRED TO ADMINISTER A REASONABLE 
SUSPICION TEST. IF NO TEST COULD B E 
PERFORMED, SAFETY WOULD STILL B E 
PROTECTED BECAUSE THE EMPLOYEE MUST B E 
REMOVED FROM PERFORMING SAFETY-
SENSITIVE, DUTIES TEMPORARILY. 
" THIS RULE.DOES NOT LIMIT THE 

EMPLOYER'S AUTHORITY TO REMOVE THE 
EMPLOYEE FROM THE PERFORMANCE OF 
SAFETY-SENSITIVE DUTIES IF THE^MPLOYER 
BELIEVED;;NOTWITHSTANDING AN ALCOHOL 

. TEST RESULT OFLESS THAN 0 . 0 4 OR NO TEST AT 
ALL, THAT THE EMPLOYEE WAS IMPAIRED; A S 
NOTED PREVIOUSLY, THE EMPLOYER MUST 
REMOVE THE EMPLOYEE, AT LEAST 
TEMPORARILY, IF THE EMPLOYEE'S ALCOHOL 
CONCENTRATION WAS 0 . 0 2 OR GREATER BUT 
LESS THAN 0 . 0 4 OR IF NO TEST COULD B E 
PERFORMED. HOWEVER, ANY ACTION OTHER ' 
THAN A TEMPORARY REMOVAL IN EITHER THE 
ABSENCE OF A TEST RESULT OR WITH A TEST 
RESULT UNDER 0 . 0 4 WOULD HAVE TO B E 
UNDER THE EMPLOYER'S INDEPENDENT 
AUTHORITY. . • 

On-duty use: A NUMBER OF 
COMMENTERS EXPRESSED CONCERN THAT THE 
F A A ' S PROPOSED DEFINITION OF 

/'PERFORMING SAFETY-SENSITIVE FUNCTIONS" 
COULD RESULT INTHE APPLICATION OFTHE ON- X 

DUTY USE* PROHIBITION TO EMPLOYEES WHO 
MIGHT B E AT HOME ON RESERVE STATUS FOR : 

DAYS AT A TIME. GIVEN THE DRAMATIC EFFECT 
OF A VIOLATION OF THIS PROVISION (i.e., IT 
INVOKES THE PERMANENT BAR ADDRESSED 
BELOW), THESE COMMENTERS REQUESTED 
CLARIFICATION OF THIS PROVISION. 

THISPROVISION APPLIES TO ANY. COVERED 
EMPLOYEE WHO, WHILE NOT ACTUALLY . 
PERFORMING A SAFETY-SENSITIVE FUNCTION, 
COULD B E CALLED AT ANY TIME TO PERFORM. 
T H E F A A INTENDS THE PROVISION TO REACH 
ONLY EMPLOYEES WHO ARE AT WORK. 
AFFECTED EMPLOYEES INCLUDE, FOR 
EXAMPLE, A MAINTENANCE SUPERVISOR WHO 
IS IN HER OFFICE WHO COULD B E CALLED AT 
ANY TIME TO TAKE OVER ON A MAINTENANCE 
TASK. SUCH EMPLOYEES WOULD HAVE TO 
REFRAIN FROM USING ALCOHOL OR WOULD B E . 
IN VIOLATION OF THE ON-DUTY USE 
PROVISION. ON-CALL OR RESERVE EMPLOYEES 
WHO ARE NOT AT WORK, SUCH AS THOSE 
MENTIONED ABOVE, WILL, HOWEVER, B E • 
SUBJECT TO THE PROHIBITIONS ON PRE-DUTY 
USE OF ALCOHOL. 

ADDITIONALLY, THE RULE SHOULD NOT B E 
READ AS PERMITTING ON-DUTY USE TO B E 
PRESUMED FROM AN ALCOHOL CONCENTRATION 
ABOVE THE PROHIBITED LEVELS.. THIS WOULD 
OF NECESSITY REQUIRE THE APPLICATION OF 
BACK EXTRAPOLATION TO THE RESULTS, WHICH, 
AS'ANALYZED IN DETAIL IN THE COMMON 
PREAMBLE, IS NOT PERMITTED. TO ASSERT A 
VIOLATION OF THIS PROVISION, THE EMPLOYER 
WOULD HAVE TO HAVE CLEAR EVIDENCE OF 
CONSUMPTION OF ALCOHOL BY A SAFETY-
SENSITIVE EMPLOYEE {e.g., AN ADMISSION, 
CREDIBLE WITNESSES). ONE IMPORTANT 
ASPECT OF THE PROHIBITION IS THAT IT IS 
TRIGGERED B Y THE CONSUMPTION OF ITEMS 
OTHER THAN ALCOHOLIC BEVERAGES. U S E OF A 
MEDICATION CONTAINING ALCOHOL WHILE ON 
DUTY WILL VIOLATE THIS RULE AND WILL..:-
TRIGGER THE PERMANENT BAR PROVISIONS 
DISCUSSED BELOW. T H E F A A ENCOURAGES 
EMPLOYERS AND LABOR ORGANIZATIONS TO 
TAKE APPROPRIATE STEPS TO WARN AFFECTED 
EMPLOYEES OF THIS PROHIBITION. 

Pre-duty use: A S WAS PROPOSED IN THE 
N P R M , THIS RULE PROVIDES A TWO-TIERED 
PROHIBITION WITH RESPECT TO PRE-DUTY USE 
OF ALCOHOL/ NO COMMENTER OPPOSED 

. PROHIBITING ALCOHOL USE BY A 
CREWMEMBER PRIOR TO DUTY, AND MANY . 
COMMENTERS'WANTED THE PROHIBITION 
EXTENDED TO U P TO 2 4 HOURS BEFORE A , 
FLIGHT. AS NOTED ABOVE, THE F A A ALREADY 
PROHIBITS ANY PERSON FROM ACTING OR 
ATTEMPTING TO ACT AS A CREWMEMBER 
WITHIN 8 HOURS AFTER THE CONSUMPTION OF 
ANY ALCOHOLIC BEVERAGE. THIS PROHIBITION 
WAS BASED ON A DETERMINATION BY THE 
F A A THAT A SPECIFIED PERIOD OF 
ABSTINENCE WOULD DECREASE -THE! 
LIKELIHOOD THAT AN INDIVIDUAL WOULD BE 
IMPAIRED B Y ALCOHOL WHILE ACTING AS A 
CREWMEMBER. T H E F A A IS AWARE THAT 
INDIVIDUALS WHO DRINK TO EXCESS MAY 
STILL BE IMPAIRED EVEN AFTER ABSTAINING 
FOR 8 HOURS; HOWEVER, THE 8-HOUR RULE-
ESTABLISHES AN ADEQUATE BEHAVIORAL 
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limitation for the majority of persons 
' who are not heavy drinkers. The FAA 

has determined that the 8-hour limit, 
remains appropriate for crewmembers. 
Additionally, in order to ensure 
consistency between the prohibitions 
affecting.FAA and other air traffic 
controllers, the pre-duty use period for 
these employees has been changed to 8^ 
hours. ; 

Although with respect to ••. 
crewmembers, this provision does, to 
some extent, duplicate the restrictions 
in 14 CFR 91.17(a), it is limited in ; 
application to the covered employees of 
the specified employers under the rule. 
The rule also prohibits the employers 
from using covered employees who 
have impermissibly used alcohol—a 
restriction on employersthatdoesnot 
currently exist in the FAA's. regulations. 

A number of commenters objected to , 
the FAA proposal to add a 4-hbur pre-
duty use limitation for other classes of 
covered employees. Some commenters. 
believed that imposition of a 4-hour rule 
oh all covered employees would have 
little safety benefit while intruding 
significantly into the lives of employees^ 
The FAA agrees that the nature of the 
safety-sensitive, functions other than 
crewmember duties is sufficiently 
different that an 8-hour limitation on 
pre-duty use of alcohol for.those classes 
could constitute an unwarranted . 
intrusion by the Federal government 
into the off-duty lives of aviation 
industry employees. The FAA continues 
to believe, however, that the minimal 
disruption that might be caused by a 4-
hpur limitation is outweighed by the, 
safety benefit that is achieved by 
moderating the use of alcoholby safety-
sensitive employees before they perform 
their duties. 

The FAA is also not adopting a 
suggestion made in the public hearings 
regarding other DOT agencies' rules: 
under which, employees subject to,sh6rt ; 

notice calls to work would haveto 
abstain from consuming alcohol for 4 
hours prior to duty or afterbeing called 
to duty, whichever is shortest. The FAA 
does not believe that in the context of 
the. aviation industry there is any 
situation in which the need for die \ 
employee.to perform safety-sensitive 
functions is so exigent that a 4 - or »-
hour limitation should be waived. 

Use following an accident: As 
proposed in the NPRM, a covered - . • " 
employee with actual knowledge of an 
accident involving an; aircraft for which : 
he or she performed a safety-sensitive , 
function at or near the time of the 
accident would be required to refrain 
from using alcohol for 8 hours unless 
the employee had been given a post-
accident test or the employer had 

determined that the employee's ^ 
performance could not have contributed 
to the accident. The restriction on use, 
as proposed, would primarily affect 
those employees whose performance of 
duties just around the time of the 
accident may have contributed to the 
accident and whose consumption of 
alcohol prior to the time of the accident 
would be relevant information. 

A number of commenters questioned 
the FAA's ability to enforce this 
provision and the employees* ability to 

-comply. Some commenters:stated that it 
was unfair of the FAA to consider 
denying individuals who had been 
traumatized by an .accident the relief 
that a drink might provide. The FAA 
recognizes that the rule might be 
difficult to enforce, and we encourage 
employers to attempt to control the 
actions of the affected employees as 
circumstances permit. The final rule 
also includes, as in the NPRM, an actual 
notice requirement so that employees 
who axe unaware of an accident or who 
do not realize that their performance of 
duties may be implicated are not held 
to have violated the rule if, 
unknowingly, they use alcohol during 
the post-accident period. The FAA notes 
that the prohibition only applies if an 
employee performed a safety-sensitive 
function, on the aircraft involved in an 
accident at or near the time of the . 
accident. The rule does not, for 
example, affect individuals who 
performed maintenance on the aircraft 
days or weeks prior to the accident. 

Despite the potential difficulties 
associated with this provision, however, 
and the commonly accepted practice of 
using alcohol to handle stressful 
situations, the prohibition is necessary 
to ensure that use of alcohol before an 
accident is not masked by allegedly 
post-accident consumption of alcohol. , 

Refusal To Submit to a Required 
. Alcohol Test 

A number of commenters objected to 
• the FAA's proposal to treat refusal to ' 

submit to random, post-accident, 
reasonable suspicion, or follow-up . 
testing as a rule violation (as discussed 
in the common preamoie), or as a 
potential basis for the denial, 

. suspension, or revocation.of a certificate 
issued under 14CFR part 61,63, or 65. ' 
A few of these commenters stated that 
because alcohol testing was 
unconstitutional there should be no . 
sanction attached to refusing to be -
tested. The Constitutional aspects of this 
rule are addressed in the common 
preamble. ' ;1 

A number of labor groups, expres sed . 
concern that employees who. were . 
subjected to harassing, tests or who 

became aware that proper procedures 
were not being followed (e.g., the breath 
alcohol technician (BAT) reuses a . 
mouthpiece) would be placed in the 
position of having'to submit to 
questionable tests or face possibly 
severe sanctions. As with any , 
potentially problematic test, the 
employee will have to determine 
Whether to proceed with the test or to 
decline. It would then be for the 
employer in either situation to evaluate 
the facts, review the provisions of this 
rule and in 49 CFR part 40, and make L 

a decision on the validity of the test or 
the legitimacy of the employee's 
asserted bases for declining the test. The 
FAA would have to similarly evaluate 
all OF the available, information if the" ", 
FAA considers taking action in the case 
of an alleged refusal. As a practical 
matter, these situations can be avoided 
if each employer ensures that its 
supervisors and BATs are thoroughly 
trained and if a knowledgeable 
employer representative is available to 
respond quickly to concerns raised 
during the course! of an alcohol test. 

No commenter objected to the FAA's 
decision not to attach any consequences 
other than preclusion from performing a 
safety-sensitive function to an 
individual's choice riot to submit to pre-
employment or return to duty testing. 
These provisions are consistent with the 
FAA's choice in the antidrugrule not to 
base certificate action on refusals of pre-
employment drug tests, and therefore, 
these provisions remain unchanged. 

Required Alcohol Testing 
The common preamble discusses in 

detail the types of alcohol tests that are 
required under this rule and those of the 
other DOT agencies. There are, however, 
certain aspects of alcohol testing raised, 
by the commenters that, are specific to : 

the aviation industry. Those issues are 
addressed below. -
-Pre-employment.testing: As discussed 

more fully in the common preamble, the 
nomenclature used to describe this type 
of test has been changed from "pre- : 
employment/pre-duty," as used in the 
NPRM, to simply "pre-employment." It 
should be noted that this change is not 
intended to affect the substantive . 
requirements for this typeof testing, or 
to imply that the testing must occu* 
prior to hiring an individual. As was 
proposed in the NPRM, under this final 
rule employers may conduct pre-
employment testing at any time prior to 
the first time the individual is used to .;• 
perform,(/.e.,,is "employed" inj a safety-
sensitive function. ^An. individual may, •:• 
be tested prior to.completion of tne 
hiring process; after he or she has been 
hiredfor a safety-sensitivepositionbut 
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before actual commencement of duties; 
or. in the case of a current employee, 
prior to transferring the employee from 
.performing non-safety-sensitive duties 
to performing safety-sensitive duties. 

In the N P R M , the F A A requested 
specific comment on whether the 
proposed procedure for using the results 
of prior pre-employment alcohol tests : 
would be useful. The majority of. 
commenters,did not feel that the: 
provision should be retained. Labor 
groups were concerned that the 

. confidentiality of information regarding 
employees' past alcohol use would be 
breached by this provision. Many 
employers expressed concern about the 
possibility of liability if they released 
the results, even in response tti a -
specific employee consent. One . 
commenter recommended that the F A A 
develop a standard consent form to be 
iised for release of alcohol misuse 
information from an employer to any 
third party. Finally, some commenters 
stated that even if the iise of prior test 
results was authorized, they would not 
use the option. They saw little utility in 
the option or expressed reservations 
about relying on tests the quality of 
which the employer could not ensure. 

Although the F A A recognizes that few 
employers may choose to use the option 
of relying on an applicant's prior test 
results, die F A A has elected to retain 

, mis option. The difficulties, if any, 
associated with choosing this option 
would be one accepted voluntarily by 
the employer who so choOses. Further, 
the F A A notes that even in the absence 
of such a provision, a prospective 
employer could still seek information, 
regarding the past performance of an 
applicant The F A A has not adopted the 
recommendation to. prepare a standard 
consent form for use in this or any other 
disclosure situation. The rule does, 
contain specific language regarding the 
content of the consent; the F A A 
expresses no preference as to the format 
of the. document. 

Finally, one commenter stated that, 
the. pre-employment testing provision 
did notmeet'the requirements ofthe Act 
because it does not require testing for 
use of alcohol in violation of law or 

; Federal regulation. While a strict 
reading of the Act may indicate that this 

"commenter is correct, upon review of 
the legislative history of the Act, the 
F A A believes that the pre-employment 

; testing provision in this rule meets the, 
intent of Congress. 

Post-accident testing: The N P R M 
proposed that post-accident alcohol 
testing wbuld.be essentially the same as 
in the antidrug, rule. The triggering 
event would be. an aircraft accident (as 
specifically defined in the rule) and the 

employees subject to testing would be 
the same—covered employees whose 
performance of safety-sensitive 
functions either contributed to an 
accident or cannot be completely 
discounted as a contributing factor; 

Although commenters generally 
supported the concept of post-accident 
testing, some were concerned about the 
practica] difficulties associated with 
determining which employees to test 
and ensuring the tests are performed in 
the very short and usually extremely 
hectic period just following an accident. 
Some commenters specifically cited the. 
difficulty faced in determining if . 
persons performing maintenance may 
have contributed to the accident and 
problems associated with reaching the 
remote locations in which aircraft 
accidents, can occur. 

These same concerns have arisen in 
the context of post-accident drug 
testing. With respect to identifying -
employees to test, both rules provide 
that the decisions must be based on the 
best available information. Although the 
purpose of a post-accident alcohol test 
is to identify individuals who should be 
rembved from safety-sensitive duties, 
the focus of a post-accident alcohol test 
is evidence cf alcohol use.that may have 
affected the performance of safety-
sensitive functions that contributed to . 
the accident. Test subjects should be ; 

restricted to those, for whom an alcohol 
test conducted after an accident would 
be relevant to whether the individual 
possibly contributed to the accident as 
a result of impermissibly using alcohol. 

A number of commenters also 
questioned the requirement that , 
individuals who may be subject to post-
accident testing must, with limited 
exceptions, remain at the scene ofthe 
accident. These commenters noted that 
an aircraft accident is always an 
extremely traumatic event for the 
crewmembers involved and it would be 
unduly harsh to prevent these • . 
crewmembers from leaving the 
immediate vicinity of the accident. 

The F A A accepts these concerns and 
has amended the provision in the final 
rule to require the employee to remain 
readily available for testing. This could 
include going to a crew lounge or airline 
office; however, the employee would 
have to take appropriate steps to ensure 
that if the employer determined that the 
employee must undergo post-accident 
testing, the employer would be able to 
rapidly locate the employee and have 
him or her tested. It would not, for. 
example, be acceptable for the employee 
to leave the scene of the accident at an 
airport without informing the employer 
or a designated point of contact of the 
employee's location—even if the 

employee remained at the airport and , 
technically "available" for testing. 

The issues associated with remote site 
testing and,conduct of tests within the 
required timeframes are addressed in 
the common preamble. A s mentioned in 
that document, the F A A is" not adopting 
the recornmendation that employers be 
allowed to substitute, for FAA-mandated 
tests post-accident tests conducted by 

. law enforcement officers (LEOs) for law 
enforcement purposes. The F A A already 
has in place a provision (14 C F R 91.1 7) 
under which crewmembers required to 
submit to alcohol tests by LEOs may be. 
required to provide the results of such 
tests to the F A A . The possible conflicts 
-between the employer's obligations and 
the intent of post-accident tests under 
this rule and those of LEOs outweigh 
any benefit that might be achieved from 
such a proposal. (As discussed in the 
preamble to,49 C F R part 40, however; a 
L E O could serve as an employer's BAT,, 
but any tests would have to be 
conducted pursuant to this rule and 49 
C F R part 40.) 

Random testing: As required by the 
Act, the rule includes random alcohol . 
testing for covered employees. The F A A 
has tailored the testing to ensure that 
testing reasonably serves the F A A ' s 
interest in aviation safety. $election 
procedures like those in current F A A -
approved antidrug plans must be used 
to ensure randomness of testing. . '-

The majority of comments received on 
random testing (other than those 
asserting it was unconstitutional and/or 
unnecessary) cited the particular 
difficulties associated with testing of 
crewmembers at or near the time of the 
flight. These commenters noted that pre-
flight time.for crewmembers, especially 
pilots, is very tightly scheduled, with 
little built in flexibility. The 
commenters asserted that employers; 
would be faced with two choices: either 
arrange for all crewmembers to report, 
for duty early every day (because testing 
is supposed to be both unannounced 
and random) to ensure that the 
employees were available for testing if 
they were selected, or accept that a 
certain number of flights might be 
delayed to accommodate the additional 
time.required to conduct testing. These 
commenters asked that the F A A revise 
its rule to eliminate random testing or 
to permit all random testing to occur 
after flights terminate. 

While the F A A is extremely sensitive 
to the financial and operational 
implications of this rule, it cannot adopt 
the recommendation of these 
commenters- Random alcohol testing is 
required by the Act. A n effective 
random testing program must be 
designed to detect and deter all of the 

http://wbuld.be
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PROHIBITED CONDUCT: PRE-DUTY USE OF 
ALCOHOL, ON-DUTY USE OF ALCOHOL, AND 
REPORTING FOR DUTY OR REMAINING ON DUTY 
WITH AN IMPERMISSIBLE ALCOHOL 
CONCENTRATION. BECAUSE POST-FLIGHT 
TESTING (ESPECIALLY ON LONG FLIGHTS) 
WOULD REALISTICALLY ONLY ADDRESS ON-DUTY 
USE OF ALCOHOL, IT WOULD NOT SERVE THE 
OVERALL PURPOSE OF RANDOM ALCOHOL 
TESTING. SIMILARLY, IF ALL TESTING WERE 
PERFORMED BEFORE FLIGHTS (AS 
RECOMMENDED B Y ONE: COMMENTER), THE 
TESTING PROGRAM WOULD HAVE NO 
DETERRENT EFFECT FOR ON-DUTY USE OF " 
ALCOHOL. T H E F A A INTENDS TO WORK WITH : 
THE AVIATION INDUSTRY TO ASSIST EMPLOYERS 
IN IMPLEMENTING THE MBSTCOST-EFFECTIVE -
RANDOM ALCOHOL TESTING PROGRAMS 
POSSIBLE. !. * - 11 -

T H E FINAL RULE RETAINS THE PROVISION 
FROM THE N P R M UNDER WHICH, EMPLOYEES 
SELECTED FOR TESTING MUST PROCEED 
IMMEDIATELY TO THE TESTING SITE. T H E RULE " 
ALSO PROVIDES THAT AN EMPLOYEE NOTIFIED 
OF HIS OR HER SELECTION WHILE IN THE MIDST 
OF PERFORMING A SAFETY-SENSITIVE FUNCTION 
WOULD B E DIRECTED TO CEASE PERFORMING 
THE FUNCTION AND PROCEED TO THE TESTING 
SITE AS SOON AS POSSIBLE. OBVIOUSLY, THE 
F A A DOES NOT EXPECT ANY SAFETY-
SENSITIVE EMPLOYEE TO SIMPLY ABANDON-
HIS OR HER DUTIES UPON NOTIFICATION.OF 
SELECTION FOR RANDOM TESTING. SUCH AN 
EMPLOYEE WOULD HAVE TO ARRANGE FOR A ; 
REPLACEMENT OR OTHERWISE CEASE 
PERFORMING THE SAFETY-SENSITIVE FUNCTION . 
AS SOON AS IT COULD B E SAFELY TERMINATED. 

T H E TERM "IMMEDIATELY WAS USED B Y 
THE F A A INTENTIONALLY. TO THE EXTENT 
POSSIBLE, EMPLOYEES NOTIFIED OF SELECTION 
FOR A RANDOM TEST SHOULD TAKE WHATEVER 
STEPS ARE NECESSARY TO REPORT TO THE 
TESTING SITE, WITHOUT ANY DELAY OR DETOUR. 
T H E TIME BETWEEN NOTIFICATION AND 
TESTING SHOULD BE THE ABSOLUTE MINIMUM 
NECESSARY. T H E F A A RECOGNIZES THAT IN 
SOME SITUATIONS EMPLOYEES WILL HAVE TO 
ADVISE SUPERVISORS THAT THE EMPLOYEES 
MUST REPORT FOR TESTING. EMPLOYERS 
SHOULD ENSURE THAT THEY HAVE INSTITUTED 
PROCEDURES TO ACCOMMODATE THIS -
PROVISION (FOR EXAMPLE, THE EMPLOYER 
COULD-ARRANGEFOR THE B A T TO COORDINATE 
WITH! DESIGNATED SUPERVISORS TO APPROVE 
THE EMPLOYEES' DEPARTURE TB A TESTING 

. SITE BEFORE NOTIFYING THE SELECTED ' 
EMPLOYEES). THE F A A EXPECTS THAT, WITH 
LIMITED EXCEPTIONS, THE TIME BETWEEN 
NOTIFICATION AND; TESTING WILL BE NO MORE 
THAN THE REQUISITE TRAVEL TIME TO THE 
TESTING SITE. IF NOTIFICATIORI AND TESTING 
OCCUR AT.AN AIRPORT, THIS TIME SHOULD B E 
A MATTER OF MINUTES. 

Reasonable suspicion testing: MOST OF 
THE COMMENTERS TO THE N P R M SUPPORTED 
THE PROVISION FOR REASONABLE SUSPICION 
ALCOHOL TESTING, ALTHOUGH SOME LABOR 
ORGANIZATIONS ASSERTED THAT TWO 
SUPERVISORS SHOULD BE REQUIRED. THE 

F A A HAS NOT ADOPTED THIS 
RECOMMENDATION. T H E COMMON 
PREAMBLE DISCUSSES IN DETAIL THE 
SUBSTANTIVE REVISIONS TO THIS PROVISION. 

Return to ditty and follow-up testing: 
T H E SPECIFIC REQUIREMENTS FOR THESE , 
TYPES OF TESTS ARE DISCUSSED IN the - • 
COMMON PREAMBLE. 

Retesting after result of 0.02 or greater 
but less than O.Q4: IN THE N P R M , THE 
F A A SOUGHT COMMENT ON WHETHER THE 
PROPOSED "RETEST OR RETURN" PROCEDURE 
GIVES EMPLOYERS ENOUGH FLEXIBILITY (OR 
TOO MUCH) IN HANDLING COVERED : 
EMPLOYEES WITH LOW-LEVEL ALCOHOL 
CONCENTRATIONS. BECAUSE MOST 
COMMENTERS SUPPORTED A SINGLE CUT-OFF 
LEVEL, VERY FEW ADDRESSED THIS PROVISION, 
ONE COMMENTER STATED THAT IF THE 
BIFURCATED CUT-OFF SYSTEM WAS ADOPTED, 
ALL EMPLOYEES TESTING BETWEEN 0 . 0 2 AND 
0 . 0 3 9 SHOULD B E SUBJECT TO ANOTHER TEST 
BEFORE RETURNING TO WORK; EMPLOYERS 
SHOULD NOT HAVE THE OPTION OF WAITING 
UNTIL THE NEXT DUTY PERIOD IN LIEU OF A 
TEST. 

T H E F A A HAS NOT ADOPTED THIS 
RECOMMENDATION. T H E PRIMARY INTENT OF 
THIS RULE IS TO PROTECT SAFETY, AND THAT 
GOAL IS_ADEQUATELY ACCOMPLISHED 
WHETHER AN EMPLOYEE TESTS BELOW 0 . 0 2 , 
OR IS MADE TO WAIT AT LEAST 8 HOURS BEFORE 
PERFORMING SAFETY-SENSITIVE FUNCTIONS. 
NO ADDITIONAL BENEFIT WOULD BE : V ' 
ACHIEVED B Y INSTITUTING A RETURN-TO-DUTY 
TESTING REQUIREMENT FOR ALL EMPLOYEES 
WHO TEST IN THE 0 . 0 2 TO 0 . 0 3 9 RANGE. • 
FURTHER, THE RULE DOES NOT PRECLUDE, AND 
WOULD IN FACT REQUIRE, THE EMPLOYER TO 
CONDUCT A REASONABLE SUSPICION TEST IF, 
WHEN THE EMPLOYEE NEXT REPORTED FOR 
DUTY, THE EMPLOYEE SHOWED INDICATORS 
OF ALCOHOL MISUSE. 

Recordkeeping and Reporting; 
Confidentiality 

.THE REQUIREMENTS OF THE FINAL RULE; , 
WITH RESPECT TO RECORDKEEPING ARE 
LARGELY UNCHANGED FROM THE N P R M . T H E 
RECORDS MUST B E MAINTAINED IN A SECURE 
LOCATION AND ARE RELEASABLE ONLY AS . 
REQUIRED UNDER THE RULE OR WITH THE 
EXPRESS WRITTEN CONSENT OF THE 
EMPLOYEE. THIS RALE REQUIRES THE RELEASE 
OF EMPLOYEE-SPECIFIC INFORMATION TO A 
SUBSEQUENT EMPLOYER OR OTHER IDENTIFIED 
INDIVIDUAL IF M E ORIGINAL EMPLOYER 
RECEIVES A WRITTEN REQUEST FROM THE 
EMPLOYEE. CONTRARY, TO THE CONCERNS 
EXPRESSED B Y SOME COMMENTERS, THE 
F A A BELIEVES THAT PROVIDING A 
REGULATORY MANDATE FOR SUCH RELEASE AND 
REMOVAL OF EMPLOYER DISCRETION WILL 
MINIMIZE POSSIBLE LIABILITY. , 

T H E RULE ALSO PROVIDES EXPRESS 
AUTHORITY TO THE F A A TO CONDUCT ON-SITE 
INSPECTIONS OF EMPLOYER'S ALCOHOL 
PROGRAMS, INCLUDING THE ALCOHOL TESTING 
PROCESS. AS STATED IN THE PREAMBLE TO THE 

NPRM, the FAA's experience with 
compliance monitoring under the 
antidrug rule has indicated that the 
individuals managing employers' 
programs are often unaware of the 

; FAA's authority to conduct such 
inspections. While the Administrator or 
his designee has such authority even 
absent a regulatory provision, the FAA 
determined that inclusion of such a ' 
provision in this rule is necessary to 
ensure industry awareness of the FAA's 
authority to monitor compliance: 

Although the NPRM proposed 
reporting of statistical information by all 
employers and other aviation entities 
with separate AMPPs, this final rule has 
"been revised to limit the number of; 
entities required to submit reports;. The 
FAA. similarly^ amended its antidrug 
rule, primarily to relieve the burdens, 
associated with these rules on small 
employers.,The formats to be used for 
reporting the statistical information are 
published as exhibits following this 
rule. No other form, including another 
DOT Agency's form is acceptable for 
submission to the FAA. 

Consequences of Engaging in Misuse of 
Alcohol or Refusing To Submit to 
Testing 

The Omnibus Transportation .'•: 
Employee Testing Act of 1991 (the Act) 
amended the Federal Aviation Act of 
1953 (the FAAct) and the statutes that 
apply to the Federal Railroad 
Administration, the Federal Highway 
Administration, and the Federal Transit. 
Administration. While these 
amendments have much common 
language, especially in the area of 
testing, they are not identical. Of. 
greatest significance, the amendments to 
the FAAct contain a section entitled 
"Prohibition on service," which does 
not appear in the amendments to the 
other DOT agencies' statutes. 

The "Prohibition on.Service" section 
is found at new FAAct section 614(b). 
Under subsection 614(b)(1), an 
individual may not remain on duty in 
a safety-sensitive function if he or she 
has violated the prohibitions on the use 
of alcohol. This legislative provision on 
continued duty is reflected in each of 
the subsections of the FAA's rule 
addressing prohibited conduct (see, e.g., 
14 CFR 65.46a). Each section states 
either directly or by implication that the 
employee may not report for duty or 
remain on duty requiring the 
performance of safety-sensitive 
functions while engaging in conduct 
prohibited by the rule. These sections ~ 
further provide that no employer who 
has actual knowledge that an empioyee 
is in violation of the rule may permit the 
employee Lo perform or continue to 
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perform safety-sensitive functions. 
Additionally, appendix J , section V , 
paragraph A expressly prohibits an 
employee who : M S engaged in conduct 
prohibited by the rule from performing 
safety-sensitive functions. This section, 
consistent with the rules of the other 
D O T agencies, also requires removal 
from duty for refusal to submit to a 
required alcohol test. 

Section 614(b)(2) of the FAAct , 
"Effect of Rehabilitation," states^that no 
covered employee may perfornfa safety-
sensitive function after engaging in 
prohibited conduct unless he or she has 
completed a rehabilitation program 
under the provisions of section 614(c) of 
the FAAct . Section 614(c)(1) requires 
the Administrator to prescribe 
regulations that provide, at a minimum, 
for the identification of employees, in 
need of assistance in resolving problems 
with misuse of alcohol. Further, the 
section gives the Administrator the 
authority to determine the 
circumstances under which such 
employees would be required to 
participate in any required 
rehabilitation. The provisions recognize 
that rehabilitation may not be • . 
appropriate or warranted in all cases of 
prohibited conduct. 

The legislative requirement of section 
614(b)(2) is implemented;in appendix J , 
section V, paragraph E , "Required 
evaluation. v This section requires that 
the employee be evaluated in 
accordance with section VI of the 
appendix prior to performing covered 
functions. The evaluation process is 
discussed further below. 

The rule also contains a provision, 
analogous to the one in the antidrug 
rule, under which employers are 
required to notify the Federal Air 
Surgeon of any instance in which a 
holder of a part 67 medical certificate 
violated the provisions of the rule or 
refused to submit to a required alcohol 
test (with the exception of pre-
employment testsJ.'The. employer also 
has to forward to the F A A copies of the 
evaluations conducted by the SAP. The 
Federal Air Surgeon will use this 
information to determine whether 
further action' should be taken with 
respect to the medical certificate. No 
employee requiring an airman medical 
certificateshall return to the 
performance of safety-sensitive 
functions without the Federal Air 
Surgeon's recommendation. 

Section 614(b)(3) of the FAAct , 
"Performance of prior duties 
prohibited," provides sanctions for 
employees who engage in prohibited 
use of alcohol 'after the date of the 
Omnibus Transportation Employee 
Testing Act. This subsection is found 

only in the amendments to the F A A c t ., 
and has no parallel in the amendments 
to the other D O T agencies'istatutes. It 
provides that, under certain 
circumstances discussed below, an 
individual shall not be permitted to 
perform the duties related to air 
transportation that he or she performed 
prior to the date he or she engaged in 
the impermissible use of alcohol. The 
legislation does not require that the 
individual's employment be terminated, 
nor that he or she be reassigned to 
perform non-safety-sensitive functions. 
However, it is an absolute bar to the 
performance of the same duties the ' 
employee performed before the 
violation. 

This bar applies under four 
circumstances. The first occurs if the 
individual misuses alcohol "while on 
duty/' The remaining prohibitions all 

; relate to rehabilitation: the absolute bar 
to returning to duty applies if an 
employee misuses alcohol after the date 
of enactment, and 

1. Had previously, misused alcohol 
and undergone a program of 
rehabilitation under the regulations 
promulgated pursuant to the Act; 

2. Refused to undertake any required 
rehabilitation; or 

3. Failed to complete any required 
rehabilitation. 

This rule implements the prohibitions 
; in two ways. First, appendix J , section 

V, paragraph B,"Permanent 
disqualification for service" applies if 
an employee is determined to have 
violated the on-duty use prohibition or 
if the employee twice violated other 
provisions of the rule after its effective 
date. Under this section the employee is 
permanently barred from performing the 
safety-sensitive functions he or she 
performed before such a determination. 

As proposed in the N P R M , this bar 
would have applied to the performance 
of any safety-sensitive function. The 
F A A noted in the N P R M that a narrow 
bar, limited only to the safety-sensitive 
functions the individual previously 
performed, could lead to anomalous, 
results. Commenters differed i n -
responding to the proposed bar, some 
favoring a broad exclusion while 
another wanted the bar removed as 
inconsistent with the Americans with 
Disabilities Act (ADA). The latter 
commenter failed to note that the Act 
requires a permanent bar and that the 
regulations implementing the A D A 
provide for the necessity of complying 
with the regulations of another Federal 
agency (29 C F R 1630.15(e)). However, 
the F A A has concluded'that a bar 
Hmited to the statutory requirement is-
more likely to be seen as clearly 
consistent with the^ A D A and other legal 

constraints, and has thus adopted this 
change in the final rule. It should be 
noted that employers retain any 
discretion they may have under 
independent authority to preclude such 
employees from performing other safety-
sensitive functions. The F A A expects 
that employers will exercise responsible 
judgment in deciding whether 
employees not expressly barred from 
service will be permitted to perform 
other safety-sensitive functions. 

As addressed in the N P R M , the bar on 
two-time violators will apply both to 
persons who had gone through 
rehabilitation and to those who, after 
evaluation by a substance abuse 
professional (SAP), are determined not 
to need treatment. Otherwise, an 
employee who was found to heed 
treatment and had an instance of 
recidivism would be sanctioned, but an 
employee who did not need assistance 
but simply chose to engage in misuse of 
alcohol would not be sanctioned. 

A number of commenters objected to 
. the F A A ' s proposal to apply the 

permanent bar to. individuals who 
engage in multiple instances of alcohol 
misuse. They notedthat recidivism is* 
often a normal part of the rehabilitative 
process. Given the Act's requirements, 
these comments cannot be adopted. The 
Act requires that individuals complete, 
rehabilitation prior to returning to 
safety-sensitive functions. Therefore, 
once an .employee has been deemed by 
the S A P to have completed 
rehabilitation and is returned to the 
performance of safety-sensitive 
functions, the employee must conform 
his or her conduct to the requirements 
of the rule. 

The bar following a refusal or failure 
. of rehabilitation is implicitly 

implemented in this rule by the 
requirement that prior to returning to 
duty performing safety-sensitive 
functions each employee must be 
evaluated by an S A P to determine 
whether the employee properly met the 
requirements for rehabilitation 
established during the initial evaluation-
A n employee who does not meet the 
requirements, whether by failure or 
refusal, will be precluded from 
returning to the performance of safety-
sensitive functions. Commenters 
supported the F A A ' s choice in the 
NPRM not to propose a definite time-
period during^ which the employee must 
comply. They agreed that the rule will 
thus allow for the denial.phase that 
most people go through when first .* 
confronted with evidence of an alcohol 
problem. : 
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Alcohol Misuse Information and 
Training 

In the N P R M , the F A A specifically 
sought comment on whether the rule 
should include alcohol awareness 
training for all-employees. Commenters 
split almost equally between two 
positions; Labor organizations and 
employees favored employee training, 
and employers stated that such training 
would be unnecessary and costly. The 
common preamble addresses these 
issues in greater detail; however, it 
should be noted that while the F A A is 
not requiring formal employee training, 
die FAA: did adopt the recommendation 
to provide more detailed written 
materials to employees. Further, nothing 
in this rule precludes an employer from 
providing training to its employees 
under the employer's own authority. 

Employee.Referral, Evaluation, and 
. Treatment 

As was noted in the N P R M , the F A A 
recognized the sometimes conflicting 
needs of employer flexibility and, 
employee health. The F A A did not 
propose to prescribe regulations with -
respect to specific types of rehabilitation 
and maintains that position in the final 
rule. This rule does include the process 
proposed in the N P R M under which 
each covered employee who engages in 
alcohol misuse or who refuses to submit 
to testing must be advised of all 
resources available to the employee. It 
also requires that each such employee 
be evaluated by a S A P to determine 
whether and what assistance the 
employee needed in resolving problems 
associated with alcohol misuse. 

Some commenters, primarily labor 
organizations and employees, stated that 
the rule should include a mechanism, to 
protect employees from overzeaious, 
biased, or unprofessional SAPs. These 
commenters suggested.that employees 
be entitled to obtain a second opinion .: 
from another S A P , that the S A P : 
evaluations be reviewed by a medical 
review officer, or that the employee be 
permitted to choose the SAP. The F A A . 
has not adopted these suggestions. Each 
person authorized by this rule to act as 
an SAP has obligations independent of 
this rule which require him or her to . 
perform the duties in this rule: 

. professional and ethical manner. Aside 
from the financial restrictions discussed 
in the common preamble, the F A A does 
not believe that any additional . 
protection of employees is necessary. 
The use of a second opinion system 
would be especially difficult and . 
problematic in a program such as this 
one. where, m the exercise, of reasonable, 
good faith analysis of a case, two SAPs , 

could very possibly arrive at different 
conclusions on the appropriate 
therapeutic intervention. A s was the 
case iii the NPRM, however, the final 
rule;provides that selection of the S A P 
should be made in accordance with. 
employer/employee agreements and 
employer policies. 

Employer Alcohol Misuse Prevention 
Program Plans; Certification Statements 

The F A A proposed in the N P R M to 
include a requirement that employers 
submit detailed alcohol misuse 
prevention program (AMPP). plans to the 
F A A for approval prior to ; 

implementation-of a program under the 
rule. Many commenters stated that the 
use of specific plans would be unduly 
cumbersome in the context ofan A M P P . 
These commenters stated that unlike 
drug testing, in Which a single, 
laboratory is generally used, it is likely 
that alcohol testing will be conducted 
"using a variety of breath testing devices. 
Additionally, since the SAPs must 
personally evaluate each employee who 
violates the rule, large companies will 
probably arrange to have many. SAPs 
available wherever they are necessary. 
These commenters requested that the 
F A A limit its plan submission 
requirements to address these concerns. 

The F A A agrees with these comments. 
Although the use of detailed, 
preapproved plans was and remains 
beneficial in the context of the antidrug 
rule, the F A A has chosen to minimize 
the requirements for the final alcohol 
rule. Instead, the F A A will require 
submission of a certification statement 
that will provide specified identifying 
information and an agreementto' 
comply with this rule. Like the plan 
submission requirement, the 
certification statements wii!. provide the 
F A A with the ability to readily . 
determine which companies are failing 
or refusing to comply with the rule; 

Commenters generally supported the 
F A A proposal tp permit companies , 
whose employees perform covered 
services-by contract to an employer/to • 
establish independent alcohol misuse 
prevention programs. Under the revised 
procedures in this r u l e , contractor 
companies are able to submit 
certification statements directly to the 
F A A and may be authorized to 
implement AMPPs for their own 
employees. A n aspect of the N P R M that 
has not changed is the requirement that 
each entity that establishes an A M P P , 
whether a contractor company or an 
employer, must maintain its program in 
accordance with the final rule. A 
contractor company, for example, is 
required to maintain the confidentiality 
ofrecords pertaining|o^employees 

and must disclose such records only in 
accordance with the rule. The F A A has 
retained the ability to revoke its 
authorization for any. contractor 

- company that fails to properly 
implement its A M P P . Because 
employers are onlyable to use 
contractor employees who are subject to 
an FAA-mandated program, potential 
revocation of authorization to establish 
an A M P P provides a strong incentive to 
contractor companies to properly 
implement their programs. 

The F A A has also retained-the 
provisions under which employers, and 
contractor companies may join consortia 
for purposes of complying with the rule. 
A consortium certification statement 
must set forth the aspects of the A M P P • 
that the consortium intends to provide 
to aviation employers. 

Generally, the final rule provides that 
aviation entities must submit the' 
certification statements in duplicate. 
The F A A will annotate receipt on one 
of the copies and return it to the 
submitter, after which the submitter can 
implement its A M P P . 

Phased Implementation 
The N P R M included a proposed 

schedule for phased implementation of 
the AMPP for the aviation industry. 
Most commenters that addressed the 
schedule favored the: FAA's proposal 

' and this schedule has been maintained 
in the final rule. For each class of 
employers, the rule requires submission 
of a certification statement by a certain 
date and implementation of the F A A -
mandated A M P P approximately 6 
months later. One change was made in 
response to comments: A s proposed, 
employers would haye had 8 months 
after their specified submission date to 
ensure that contractor employees were 
subject to ah approved program. Many, 
commenters did not think, given the 
complexity of the new requirements, 
that they could both implement their 
own programs and monitor their 

; contractor companies' compliance. The 
• F A A has! therefore revised'/the timetable 

to require employers to ensure -
compliance by contractors 1.2 months 
after the date on which the employers' 
must submit their certification 
statements. , /> 

Under the final rule, part 121 and 
large part 135 certificate holders (more 
than 50 covered employees) and air " 
traffic control facilities are required to 
comply with the rule first, with 
implementation scheduled to occur on 
January 1,1995. Part 135 certificate 
holders with 11 to 50 covered 
employees are in the second phase of 
implementation (June 1,1995), and 
small part 135 certificate holders and 
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§ 135.1(c) operators in the last phase 
(January 1,19961 
Employees Located Outside the U.S. 

The NPRM proposed that the rule 
would apply to direct employees of U.S. 
air carriers who perform safety-sensitive 
functions outside the U.S. after January 
2,1995.The NPRMalsoproposed that 
the FAA would not permit testing of 
such employees, however, if the FAA 
received written documentation froman 
employer demonstrating that such, 
testing would be inconsistent with the 
laws and regulations of the country in 
which the testing would occur. Upon 
review of the comments submitted to 
this docket and to FAA Docket Number 
27066 (which addressed possible testing' 
requirements.for foreign air carriers), the 
FAA has determined that it will not 
require testing of any employees located 
outside the territory of the United 
States. 

To ensure proper selection for random 
testing, an employer is required to 
remove from the random testing pool 
any employee assigned to perform 
covered functions solely outside the 
territory of the United States, since sucb 
an employee would not be available for 
testing. The employee musf be returned 
to the random testing pool as soon as 
the employee once more begins to 
perform functions wholly or partially 
within the territory of the UnitBd States. 
Although the FAA is cognizant of 
concerns about safety and economic 
parity that would be raised by such an 
exclusion, the F A A has determined that 
extraterritorial application of this rule, 
with its significant logistical issues and 
possible conflicts with local laws, 
should not be pursued. 

Paperwork Reduction Act Approval 
Appendix J to part 121 requires each 

employer to submit to the FAA: An 
alcohol misuse prevention program 
certification statement; notification to 
the FAA of alcohol misuse by holders of 
airman medical certificates issued under 
14/CFR part 67; notification to.the FAA 
of refusals to submit to alcohol testing-
by holders of airmancertificates issued* 
under 14 CFR parts 61,63, and 65; and 
annual statistical reports summarizing 
data on the employer's alcohol misuse 
prevention program. To provide the 
notifications and reports to the F A A , . 
employers arerequired to maintain, 
records related to each covered 
employee^ including test results. Ir. 
accordance with the Paperwork 
Reduction Act of 1980 (Pub; L. 96-511). 
the recordkeeping and reporting 
requirements in this final rule have been 
submitted to the Office of Management .. 
and Budget (OMB) for approval 

Information collection requirements are 
not effective until the paperwork 
reduction act package has been 
received. 
Economic Summary 

A full regulatory evaluation has been 
prepared by the FAA and placed in the 
docket that provides detailed estimates 
of the economic consequences of this _ 
regulatory action. TheFAA certifies that 
the annual costs to be imposed on small 
operators will not exceed the thresholds 
for significant impact and that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. ~ 
International Trade Impact Analysis 

The F A A finds that this rule affects all 
part 121 and, part 135 air carriers. The 
FAA finds that this ride will not have 
an adverse impact on trade 
opportunities for either! U.S. firms doing 
business overseas or foreign firms doing 
business in the United States. 

Federalism Implications 
This rule does hot have substantial 

direct effects on the States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government Therefore, in 
accordance with Executive Order 12612, 
the F A A has determined that this rule 
does not have sufficient federalism 
implications to warrant preparation of a 
Federalism Assessment 

Significance 
This rule is not likely to result in an 

annual effect on the economy of $100 
million or more, although it may result 
in an increase in costs for consumers, 
industry, or Federal, State, or local 
agencies. The FAA has determined, 
however, that this rule involves issues 
of substantial interest to the public. 
Therefore, the FAA has determined that 
the rule is significant under the 
Executive Order 12866 and the 
Regulatory Policies and Procedures of 
the Department of Transportation (44 FR 
11034; February 2,-1979). 

A Regulatory Impact Analysis of the 
rule has been placed in the regulatory 
docket. A copy may be obtained by 
contacting the officeidehtified"under 
" F O R FURTHER INFORMATION C O N T A C T . " 

Other Regulatory Matters 
The FAA has received three petitions 

for rulemaking that address issues \ 
concerning alcohol use in aviation. The 
docket numbers for those petitions are 
24706; 26233.and'26872. Because the 
issues raised m;.the petitions have been; 

resolved in this final rule;, the F A A has 
closed these actions. 

A number of commenters also asked. 
that the F A A amend 14 C F R 91.13(a) to 
provide that crewmembers would only 
be held liable for the actions of a fellow 
crewmember if they have actual 
knowledge that the crewmember was 
impaired by drugs or alcohol. The 
comments cited the case of Johnson v. ; 
National Transportation Safety Board, 
979 F.2d 618 (7th Cjr. 1992), in which 
a pilot lost his airman certificate after 
his copilot was determined to have been 
intoxicated. Revision of this provision 
was neither explicitly nor implicitly 
contemplated in the N P R M , and the 
F A A finds that the issue is outside the 
scope of this rulemaking. 
List of Subjects 
14 CFR Part 61 
. Air safety. Air transportation. Aircraft, 

Aircraft pilots. Airmen, Alcohol, 
Alcoholism, Aviation safety, Safety, 
Transportation. 
14 CFR Part 63 • 

Air safety. Air transportation, Aircraft. 
Airmen. Alcohol, Alcoholism, Aviation 
safety. Safety, Transportation. 
14 CFR Part 65 

Air safety, Air traffic. Air 
transportation. Aircraft, Airmen, 
Alcohol, Alcoholism, Aviation safety, 
Safety, Transportation. 
14 CFR Part 121 , 

Air carriers. Air transportation. 
Aircraft, Aircraft pilots. Airmen, 
Airplanes, Alcohol, Alcoholism, 
Aviation safety, Pilots. Safety, 
Transportation. 
14 CFR Part 135 

Air carriers, Air taxi. Air . 
transportation, Aircraft, Airmen, 
Airplanes, Alcohol, Alcoholism, 
Aviation safety, Pilots, Safety, 
Transportation. 

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 C F R parts 61, 63, 65,121, 
and 135 as follows: 

PART 61—CERTIFICATION: PILOTS 
AND FLIGHT INSTRUCTORS 

1. The authority citation for part 61 is 
revised to read as follows: 

Authority: 49 U.S .C 1354(a), 1355.142V 
1422, and 1427 (revised. Pub. L. 102-143, 
October 26,1991): 49 t I S . G 106(g) (revised. 
Pub. L. 97-449. January-12.1983). 

2. Section 61.-14 is revised to read as •• 
follows: 



Federal; Register / Vol. 59, No. 31 / Tuesday, February 15, 1994 / Rules and Regulations 7389 

§61.14 Refusal, to submit to a drug or 
. alcohol test 

(a) This section applies to an 
employee who performs a function 
listed in appendix I ox appendix J to 
part 121 of this chapter directly or by 
contract.for a part 121 certificate holder, 
a part 135 certificate holder, or an: 
operator as defined in § 135.1(c) of this 
chapter. 

(b) Refusal by the holder of a / 
certificate issued under this part to take 
a drug test required under the 
provisions of appendix I to part 121. or 
an alcohol test required under the .. 
provisions of appendix J to part 121 is 
grounds for— 

(1) Denial of an application for any 
certificate or rating issued under this 
part for a period'of up to 1 year after the 
date of such refusal; and 

(2) Suspension or revocation of any 
certificate or rating issued under this 
part. 

PART 63-7-CERTIFICATION: FLIGHT 
CREW-MEMBERS OTHER THAN 
PILOTS 

3. The authority citation for part 63 is 
revised toTead as follows: 

Authority: 49 U.S.C. 1354(a), 1355,1421, 
1422,1427,1429, and 1430 (revised. Pub. L. 
102-143, October 28,1991); 49 U.S.C. 106(g) 
(revised. Pub. L. 97-449, January 12,1983). 

4. Section 63.12b is.revised to read as 
follows: 

§ 63.12b Refusal to submit to a drug or 
alcohol test 

(a) This section applies to an 
employee who performs a function 
listed in appendix I or appendix J to 
part 121 of this chapter directly or by 
contract for a part 121 certificate holder, 
a, part 135 certificate holder, or an 
operator as defined in § 135.1(c) of this 
chapter. 

(b) Refusal by the holder of a 
certificate issued under this part to take 
a drug test required under the 
provisions of appendix I to part 121 or . 
an alcohol test required under the. 
prdvisions of appendix J to.part 121 is 
grounds for— 

(1) Denial of an application for any 
certificate or rating issued under this, 
part.for a period'of up to 1 year after the 
date of such refusal; and 

(2) Suspension or revocation of any 
certificate or rating issued under this 
part. 

PART 65—CERTIFICAT10N: AIRMEN 
OTHER THAN FLIGHT 
CREWMEMBERS 

'. 5. The authority citation for part 65 is 
revised to read as follows: 

Authority: 49 U.S.C. 1354(a), 1355,1421, 
1422, and 1427 (revised,. Pub. L. 102-143, 
October 28,1991); 49 U.S.C. 106(g) (revised. 
Pub. L. 97-449, January 12,1983). 

6. Section 65.23 is revised to read as 
follows: 

§65.23 Refusal to submit to a drug or 
alcohol test 

(a) General; This section applies to an 
employee who performs a function 
listed in appendix I or appendix J to 
part 121 of this chapter directly or by 

. contract for a part 121 certificate holder, 
a part 135 certificate holder, an operator 
as defined in § 135.1(c) of this chapter, 
or an air traffic control facility not ; ; 
operated by the F A A or the U.S . 
military. 

(b) Refusal by the holder of a 
certificate issued under this part to take 
a drug test required under the 
provisions of appendix I to part 121 or 
an alcohol test required under the 
provisions of appendix J to part 121 is 
grounds for— 

(1) Denial of an application for any 
certificate or rating issued under this 
part for a period of up to 1 yeax after the 
date of such refusal; arid . 

(2) Suspension or revocation of any . 
certificate or rating issued under this 
part. 

7. Section 65.46a is added to read as 
follows: 

§ 65.46a Misuse of alcohol. 
(a) This section applies to employees 

who perform air traffic control duties 
directly or by contract for an employer 
that is an air traffic control facility riot 
operated by the F A A or the U . S . military 
{covered employees),, 

(b) Alcohol.concentration. No covered 
employee shall report for duty or remain 
on duty requiring the performance of 
safety-sensitive functions while having 
an alcohol concentration of 0.04 or 
greater. No eiriployer having actual 
knowledge that an employee has. an 
alcohol concentration of 0.04 or greater 
shall permit the employee to perform or 
continue to perform safety-isensitive 
functions. 

(c) On-duty use. No covered employee 
shall use alcohol while performing 
safety-sensitive functions. No employer 
having actual knowledge that a covered 
employee, is using alcohol while 
performing safety-sensitive functions 
shall permit the employee to perform or 
continue to perform safety-sensitive 
functions. 

(d) Pre-duty use. No covered ^ 
employee shall perfonh air traffic 
control duties withiri 8 hours after using 
alcohol. No employer having actual 
knowledge that such an employee has ; 

used alcohol within 8 hours shall 

permit the employee to perform or 
continue to perform air traffic control 
duties. 

(e) Use following an accident. No 
covered employee who has actual 
knowledge of an accident involving ari 
aircraft for which he or she performed 
a safety-sensitive, function at or near the 
time of the accident shall use alcohol for 
8 hours following the accident, unless 
he or she has been given a post-accident 
test under appendix J to part 121 of this 
chapter, or the employer has determined 
that the employee's performance could 
not have contributed to the accident. 

(f) Refusal to submit to a required 
alcohol test. No ; covered employee shall 
refuse to submit to a post-accident, 
randoin, reasonable suspicion,, or 
follow-up alcohol test required under 
appendix J to pari 121 of this chapter. 
No employer shall permit an employee 
who refuses to submit to such a test to 
perform or continue to perform safety-
sensitive functions. 

8. Section 65.46b is added to read as 
follows: 

§ 65:46b Testing for alcohol. 
(a) Each air traffic control facility not 

operated by the F A A or the U.S . military 
(hereinafter employer) must establish, an 
alcohol misuse prevention program i n ; 

accordance with the provisions of 
appendix) to part 121 of this chapter! 

lb) No employer shall use any person 
who meets the definition of covered 
employee in appendix J to part 121 to 
perform a Safety-sensitive function 
listed in that appendix unless such 
person is subject to testing for alcohol 
misuse in accordance with the 
provisions of appendix J . , 

PART 121—CERTIFICATION AND 
OPERATIONS: DOMESTIC, FLAG, AND 
SUPPLEMENTAL AIR CARRIERS AND 
COMMERCIAL OPERATORS OF 
LARGE AIRCRAFT 

9. The authority citation for part 121 
is revised to read as follows: 

Authority: 49 U.S.C. 1354(a), 1355,1356, 
1357, 1401,1421-1430,1485, and 1502 
(revised, Pub. L. 102-143, October 28,1991); 
49 U .S .C 106(g) (revised. Pub. L. 97—149, 
January 12,1983). 

.10. Section 121.458 is added to 
subpart O to read as follows: 

§121.458 Misuse olalcohol. 
(a) General. This section applies to 

employees who perform a function 
listed in appendix J to this part for a 
certificate holder {covered employees).. 
For the purpose of this section, a person 
who meets the definition of covered 
employee in appendix J is considered to 
be performing the function for the 
certificate holder. 
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(b) Alcohol concentration. No covered 
employee shall report for duty or remain 
on duty requiring the performance of 
safety-sensitive functions while having 
an alcohol concentration of 0.04 or, 
greater.No certificate holder having 
actual knowledge that an employee has 
an alcohol concentration of 0.04 or 
greater shall permit the employee to 
perform or continue to perform safety-
sensitive functions, 

(c) On-duty use. No covered employee 
shall use alcohol while performing 
safety-sensitive functions; No certificate 
holder having actual knowledge that a 
covered employee is using alcohol 
while performing safety-sensitive 
functions shall permit the employee to , 
perform or continue to perform safety-
sensitive functions. 

(dj Pre-duty use. (1) No covered 
employee shall perform flight 
-crewmember or flight attendant duties 
within 8 hours after using alcohol. No 
certificate holder having actual 
knowledge that such anemployee has 
-used alcohol within 8 hours shall 
permit the employee to perform or 
continue to perform the specified 
duties. 

(2) NO covered employee shall 
perform safety-sensitive duties other 
than those specified in paragraph (d)(1) 
of this section within 4 hours after using 
alcohol. No certificate holder having 
actual knowledge that such an employee 
has used alcohol within 4 hours shall 
permit the employee to perform or 
continue to perform safety-sensitive 
functions. 

(e) Use following an accident. No 
covered employee who has actual 
knowledge of an accident involving, an 
aircraft for which he or she performed 
a safety-sensitive function at ornearthe; 
time of the accident shall use alcohol for 
8 hours following the accident, unless 
he or she has been given a post-accident 
test under appendix J of this part, or the . 
employer has determined that the ; 

employee's performance could not have 
contributed'to the accident. 

(f) Refusal to submit to a required 
alcohol test.^No covered employee shall 
refuse to submit to a post-accident, 
randomi reasonable suspicion, or 
follow-up alcohol test required under 
appendix J to this part: No certificate 
holder shall; permit an employee who 
refuses to submit to such a test to ; 
perform or continue to perform safety-
sensitive functions. 

l l .Sect ion 121.459 is added to 
subpart O to read as follows: 

§121.459 Testing lor alcohol 
(a> Each certificate holder must 

esiablishjan alcohpt misuse prevention 

program in acco rdance w i t h t h e 
prov is ions of a p p e n d i x J to th is part . 

(bfNo certificate h o l d e r shal l u se any 
pe r son w h o mee t s t h e defini t ion of 
covered employee in a p p e n d i x J t o th is 
part t o perform a safety-sensit ive 
function l is ted i n tha t a p p e n d i x un le s s 
such person is subject to test ing for 
a lcohol misuse in accordance w i t h t h e 
prov is ions of a p p e n d i x J. 

12. A p p e n d i x J to par t 121 i s a d d e d 
to read as follows: 

Appendix J to Part 121—Alcohol 
Misuse Prevention Program 

This appendix contains the standards and 
.components that must be included in an 
alcohol misuse^prevention program required 
by this chapter. 

I. General. 
A. Purpose. The purposeof this appendix 

is to establish programs designed to help 
prevent accidents.and.injuries resulting from 
the misuse o f alcohol by employees who 
perform safety-sensitive functions in 
aviation. 

B". Alcohol testing procedures. Each 
employer shall ensure that all alcohol testing 
conducted pursuant to this appendix 
complies with the procedures set forth in 49 
CFR part 40. The provisions of 49 CFR part 
40 that address alcohol testing are made 
applicable to employers by this appendix. 

C Definitions. 
As used in this appendix—' 
Accident means an occurrence associated 

with the operation of an aircraft which takes 
place between the time any person boards the 
aircraft with the intention of flight and the 
time all such persons have disembarked, and 
in which any person suffers death or serious 
injury or in which the aircraftxeceives 
substantial damage. 
• ...Administrator means the Administrator of 
the. Federal Aviation Administration or his or 
her designated representative. 

Alcohol means the intoxicating agent in 
beverage alcohol, ethyl alcohol; or other low -! 

molecular weight alcohols, Including methyl 
or isopropyl alcohol. ; . . •••.';.. 

: Alcohol concentration (or content) means : 

the alcohol in a volume of breath expressed 
in terms of grams o f alcohol per 210 liters o f 
breath as indicated by an evidential breath . 
test under this appendix. 1 

." Alcohol use means me ; consumption of any 
"beverage, mixture, or preparation, including . 
any medication, containing a lcohol . . 

Confirmation test means^a second test, 
following a screening test with a result 0.02 
or greater, that provides quantitativei data of 
alcohol concentration. 

Consortium means an entity, including a 
group "or association/of employersvor 

; contractors^ that provides alcohol testing as - -> 
required by this appendix and that acts on 

. behalf of such employers or contractors, 
provided that it has submitted an alcohol 
misuse prevention program certification 
statement to the FAA in accbrdance^with this 
appendix. 

Contractor company"means a. company that 
has employees-who'perforro safety-sensitive 
functionsby contract for an'employeri 

-Covered employee means a person who 
performs, either directly or by contract, a 
safety-sensitive function listed in section II of 
this appendix for an employer (as defined 
below}. For purposes of pre-employment 
testing only, the term "covered employee" 
includes a person applying to perform a 
safety-sensitive function. ' 

DOT agencymeans an agency (or 
"operating administration") of the United 
States Department of Transportation 
administering regulations requiring alcohol 
testing(14 CFR parts 65,121. and 135; 49 
CFR parts 199, 219, and 382) in accordanc 1 

with 49 CFR part 40. 
Employer means a part 121 certificate 

holder; a part 135 certificate holder; an air 
traffic control facility not operated by the 
FAA orby or under contract to the U.S. 
military; and an operator as defined in. 14 
CFR 135.1(c). : 

Performing [a safety-sensitive function): an 
employee is considered to be performing a 
safety-sensitive function during any period in. 
which he or she is actually performing, ready 
to perform, or immediately available to 
perform such functions". 
• Refuse tosubmit (to an alcohol test) means 

that a covered employee fails to provide 
adequate breath for testing without s valid 
medical explanation after he or she has 
received notice of the requirement to be 
tested, in accordance with this appendix, or 
engages in conduct that clearly obstructs the 
testing process. -

Safety-sensitive function means a function 
listed in section n of this appendix. 

Screening test means an analytical 
procedure to determine whether a covered 
employee may have a prohibited, 
concentration of alcohol in his or her system. 

Substance abuse professional means a 
licensed physician (Medical Doctor or Doctor 
of Osteopathy), or a licensed or certified -
psychologist, social worker, employee 
assistance professional, or an addiction 
counselor (certified by the National 
Association of Alcoholism and Drug Abuse 
Counselors Certification Commission) with 
knowledge of and clinical experience in the 
diagnosis and treatment of alcohol-related 
disorders. 

Violation rate means the number of 
covered employees (as reported under 
section IV of this appendix) found during 
random tests given under this appendix to 

• have an alcohol concentration of 0.04 or 
greater plus the number;.of employees, who 
refused a random test required by this 
appendix, divided by the total reported 
number of employees in the industry given 
random alcohol tests under this appendix 
plus the total reported number of employees 
in the industry who refuse a random test 
required" by this appendix. 

D. Preemptibnof Stateand local laws. 
X. Except as provided iii subparagraph 2 of 

-this paragraph/these regulations.1 preempt any-
State or local law, rule, regulation, or order 
to the extent that:. • . 

(a) Compliance with both the State or local -
requirement and this appendix i s hot 
possible; or ^ 

(b) Compliance with the State or local 
requirement is ah obstacle to the 
accomplishment ahd^xecution of any 
requirement in this appendix. . -
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B. Post-accident 2. The alcohol misuse requirements of this 
title shall not be construed to preempt 
provisions of State criminal law that impose 
sanctions for reckless conduct leading to 
actualloss of life, injury, or damage to 
property, whether the provisions apply 
specifically to transportation employees or 

1 employers or to the general public 
E. Other requirements imposed by 

employers. 
Except as expressly provided in these 

alcohol misuse requirements, nothing in 
these requirements shall be construed to 
affect the authority of employers,-or the 
rights of employees, with respect to the use 
or possession of alcohol, including any 
authority and rights with respect to alcohol 
testing and rehabilitation. 

F: Requirement for notice. 
Before performing an alcohol test under 

this appendix, each employer shall notify a 
covered" employee that the alcohol test is 
required by this appendix.No employer shall 
falsely represent that a test is administered 
under this appendix. ."' 
D. Covered Employees 

Each employee who performs a function 
listed in this section directly or by contract 
for an employer as defined in this appendix 
must be subject to alcohol testing under an 

. FAA-approved alcohol misuse prevention 
program implemented in accordance with 
this appendix. The covered safety-sensitive 
functions are: 

1. Flight crewmember dunes. 
2. Flight attendant duties. . 
3. Flight instruction duties. 
4. Aircraft dispatcher duties. 
5. Aircraft maintenance or preventive 

maintenance duties. 
6. Ground security coordinator duties. 
7. Aviation screening duties. 
8. Air traffic control duties. 

UJ. Tests Required 
A . Pre-employment 

1. Prior to the first time a covered 
employee performs safety-sensitive functions 
for an employer, the employee shall undergo 
testing for alcohol. No employer shall allow 
a covered employee to perform safety-
sensitive functions unless the employee has 
been administered an alcohol test with a 
result indicating an alcohol concentration 
less than 0:04. If a pre-employment test result 
under this paragraph indicates an alcohol 
concentration of O.OZ or greater but less than . 
0̂ 04, the provisions of paragraph F of section 
V of this appendix apply. ' ' 

2. An employer is not required to 
administer an alcohol test as required by this 
paragraph if: 

(a) The employee has undergone an alcohol 
test required by this appendix or the alcohol 
misuse rule of another DOT agency under 49 
CFR part 40 within the previous 6 months, 
with a result indicating an alcohol 
concentration less than 0.04; and 

{b) The employer ensures that no prior 
employer of die covered employee of whom 
the employer has knowledge has records of 
a violation of § 65,46a, 121.458,or J35.2S3.of 

: mis chapter or thealcohoi misuse rule of. 
-another DOT agency-within the previous & 
.months 

1. As soon as practicable following an 
accident, each employer shall test each 
surviving covered employee for alcohol if 
that employee's performance of a safety-
sensitive function either contributed to the 
accident or cannot be completely discounted 
as a contributing factor to the accident The 
decision not to administer a test under this 
section shall be based on the employer's 
determination, using the best available 
information at the time of the determination, 
that the covered employee's performance 

. could not have contributed to me accident 
2. If a test required by this section is not 

administered within 2 hours following the 
accident, the employer shall prepare and 
maintain on file a record stating the reasons 
the test was not promptly administered. If a 
test required by this section is not 
administered within 8 hours following the 

, accident, the employer shall cease attempts 
to administer an alcohol test and shall 
prepare and maintain the: same record. 
Records shall be submitted to the FAA upon 
request of the Administrator or his or her 
designee, 

3. A covered employee who is subject to 
post-accident testing shall remain readily 
available for such testing or may be deemed 
by the employer to have refused to submit to 
testing. Nothing in this section shall be 
construed to require the delay of necessary 
medical attention for injured people 
following an accident or to prohibit a covered 
employee from leaving the scene of an 
accident for the period necessary to obtain 
assistance in responding to the accident or to 
obtain necessary emergency medical care. 

CBandom testing 
1. Except as provided in paragraphs 2-4 of 

this section, the minimum annual percentage 
rate for random alcohol testing will be 25 
percent of the covered employees. 

2. The Administrator's decision to increase 
or decrease the minimum annual percentage 
rate for random alcohol testing is based on 
the violation rate for me entire industry. All 
information used for this determination is 
drawn from alcohol MIS reports required by 
this appendix. In order to ensure reliability 
of-the data, the Administrator considers the 
quality and completeness of the reported 
data, may obtain additional information or 
reports from employers^ and may make 
appropriate modifications in calculating the 
industry violation rate. Each year, the . 
Administrator will publish' in the Federal 
Register the minimum annual percentage rate 
for random alcohol testing of covered 
employees. The new minimum annual 

. percentage rate for random alcohol testing 
will be applicable starting January 1 of the 
calendar year following publication. 

3. (a) When, the minimum annual . , 
percentage rate for random alcohol testing is 

" 25 percent Of more, the Administrator may 
lower this rate to 10 percent of all covered 
employees if the Administrator -determines 
that the data received under the reporting 
requirements of this appendix for two -
consecutive calendar years indicate that the 
violationurate is less than 0;5 percent. 

. lb) When the minimmn annual percentage 
rate for random alcehoutesting is 50. percent, 

the Administrator may lower this rate to 25 
percent of all covered employees if the 
Administrator determines that the data, 
received under the reporting requirements of 
this apjpendix for two consecutive calendar 
years indicate that the violation rate is less 
than 1.0 percent but equal to or greater than 
0.5 percent. 
' 4. (a) When the minimum annual 
percentage rate for random alcohol testing is 
10 percent, and the data received under the 
reporting requirements of this appendix for 
that calendar year indicate that the violation 
rate, is equal to or greater than 0.5 percent but 
less than 1.0 percent, the Achninistrator will 
increase the minimum annual percentage rate 
for random alcohol testing to 25 percent of 
all covered employees, 

(b) When the minimum annual percentage 
rate for random alcohol testing is 25 percent 
or less, and the data received under the 
reporting requirements of this appendix for 
that calendar year indicate that the violation 
rate is equal to or greater than 1.0. percent, 
the Administrator will increase the minimum 
annual percentage rate for random alcohol 
testing to 50 percent of all covered 
employees., 

5. The selection of employees; for random 
alcohol testing shall be made by a 
scientifically valid method, such as a 
random-number table or a computer-based 
random number generator that is matched 
with employees' Social Security numbers, 
payroll identification numbers, or other 
comparable identifying numbers. Under the 

- selection process used, each covered 
employee shall have an equal chance of being 
tested each time selections are made. 
. 6. The employer -shall randomly select a 
sufficient number of covered employees Cor 
testing during each calendar year to equal an 
annual rate not less than the minimum 
annual percentage rate for random alcohol 
testing determined by the Administrator. If 
the employer conducts random testing 
through a consortium, the number of 
employees to be tested may be calculated for 
each individual employer or may be based on 
the total number of covered employees who 
are subject to random alcohol testing at the 
same minimum annual percentage rate under 
this appendix or any DOT alcohol testing 
rule. ' 

7. Each employer shall ensure that random 
alcohol tests conducted under this appendix 
are unannounced and that the dates for 
administering random tests are spread 
reasonably throughout the calendar year. 
. 8. Each employer shall require that each 
covered employee who is notified of 
selection for random testing proceeds to the 
testing site immediately; provided, however, 
that if the employee is performing, a safety-
sensitive function at the time of the 
notification, the employer shall instead 
ensure that the employee ceases to perform 

_ the safety-sensitive function arid proceeds to 
the testing siteas soon as possible. : 

9. A covered employee shall, only be 
randomly tested while the employee is 
performing safety-sensitive functions; just 

"before the employee is to perform safety-
sensitive functions; or just after the employee 
has ceaSed performing such functions. 

10,'if a given covered employee is subject 
to random alcohol testing under the alcohol 

http://appendix.No
http://J35.2S3.of
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testing rules of more thari one JJOT agency, 
the employee shall be subject to random 
alcohol testing at the percentage rate 
established for the calendar year by the DOT 
agency regulating mote than 50 percent of the 
.employee's functions. -

11. If an employer is required to conduct, 
random alcohol testing under the alcohol 
testing rules of more than one DOT agency, 
the employer may— . -

(a) Establish separate pools for random 
selection, with each pool containing the 
covered employees who are subject to testing 
at the same required rate; or 

(b) Randomly select such employees for 
. testing at the highest percentage rate 
established for the calendar year by any DOT 
agency to which the employer is subject. 

D. Reasonable Suspicion Testing 
1. An employer shall require a covered 

employee to submit to an alcohol test when 
the employer has reasonable suspicion to 
believe that the employee has violated the 
alcohol misuse prohibition's in § 65.46a, 
121.458, or 135.253 of this chapter. 

2. Theemployer's determination that 
reasonable suspicion exists to require the 
covered employee to. undergo an alcohol test " 
shall be based on specific, contemporaneous, 
articulable observations concerning the 
appearance, behavior, speech or body odors 
of the employee. The required observations 
shall be made by a supervisor who is trained 
in detecting the symptoms of alcohol misuse. 
The supervisor who makes the determination 
that reasonable suspicion exists shall not 
conduct the breath alcohol test on that 

: employee. . 
3. Alcohol testing is authorized by this 

section only if the observations required by 
paragraph 2 are made during, just preceding, _ 

• or just after thejperiod. of the work day that 
the covered employee is fequired'to be in 
compliance with this rule. An employee may 
be directed by the employer Jo undergo 
reasonable suspicion testing for alcohol only 
while the employee is performing safety-
sensitive functions; just before the employee 
is to perform safety-sensitive functions; or 
just after the employee has ceased performing 
such functions. 

4; (a) If a test required by this section is not 
administered within 2 hours following the 

, determination made under paragraph 2 of 
this section, the employer shall prepare, and 
maintain oh "file arecdrdstating the reasons' 
the test was not promptly administered. If a 
test required by this section is not 
administered within 8 hours following the 
determination made under paragraph 2 of 
this section, the employer shall cease 
attempts to administer an alcohol test and . . 
shall state in the record the reasons for not 
administering the test. 

(b) Notwithstanding the absence of a 
reasonable suspicion alcohol test under this 
section, no covered employee shall report for 
duty or remain on duty requiring the 
performance of safety-sensitive functions 
while the employee is under the influence of 
or impaired by alcohol, as shown by the 
behavioral, speech, or performance indicators 
of alcohol misuse, nor shall an employer 
permit the covered employee to perform or 
continue to perform safety-serisitive 
functions until: ' 

(1) An alcohol test is administered and the 
emplbyee'salcohol concentration measures 
less than 0.02; or 

(2) The startof the employee's next 
regularly scheduled duty period, but not less 
than S hours following the determination 
made under paragraph 2 of this section that 
there is reasonable suspicion that the 
employee has violated the alcohol misuse 
provisions in § 65.46a, 121.458, or 135.253 of 
this chapter. 

(c) Except as provided in paragraph 4(b), 
no employer shall take any action under, this : 

appendix against a covered employee based 
solely oh the employee's behavior and 
appearance in the absence of an alcohol test. 
This does not prohibit an employer with 
authority independent of this appendix-from 
taking any action otherwise consistent with . 
taw. " ' ": 

E. Return to Duty Testing 
Each employer shall ensure that before a 

covered employee returns to duty requiring 
the. performance of a safety-sensitive function 
after engaging in conduct prohibited in 
§ 65.46a, 121.458, or 135.253 of this chapter, 
the employee shall undergo a return to duty 
alcohol test with a result indicating an 
alcohol concentration of less than 0.02. 

F. Follow-up Testing . * ' 
Following a determination under section 

VI, paragraph C.2 of this appendix that a 
covered employee is in need of assistance in 
resolving problems associated with alcohol 

' misuse, each employer shall ensure that the 
employee'is subject to unannounced follow-
up alcohol testing as directed by a substance 
abuse professional in accordance with the 
provisions of section VI, paragraph C.3(b)(2) 
of this appendix. A covered employee shall 
be tested under this paragraph only while the 
employee is performing safety-sensitive 
functions; just before the employee is to 
perform safety-sensitive functions; or just -
after the employee has ceased performing v . 
such functions. ' 

G. Retesting of Covered Employees With an 
Alcohol Concentration of 0.02 or Greater but 
Less Than 0.04 

Each employer shall retest a covered 
employee to ensure compliance with the 
provisions of section V, paragraph F of this 
appendix, if the employer chooses to permit 
the employee to perform a safety-sensitive 
function within 8 hours followingthe 
administration of an alcohol test indicating 
an alcohol concentration of 0.02 or greater 
but less than 0.04. 

IV. Handling of Test Results, Record 
Retention, and Confidentiality 

A. Retention of Records 
1. General Requirement. Each employer 

shall maintain records of its alcohol misuse 
prevention program as provided in this 

-section: The records shall be maintained in 
a secure location with controlled access. 

2. Period of Retention. Each employer shall' 
.maintain the records in. accordance with the • 
following schedule: ' , 

(a) Five years. Records of employee alcohol 
test results with results indicating ah alcohol 
concentration of 0.02 orgreater, 

documentation of refusals to take required 
alcohol tests, calibration documentation, 

"employee evaluations and referrals, and 
copies of any annual reports submitted to th? 
FAA under this appendix shall be 
maintained for a minimum of 5 years. 

fb) Two years. Records related to the 
collection process (except calibration of 
evidential breath testing devices) and 
training shall be maintained for a minimum 
of 2 years. 

(c) One year. Records of all test results . 
below 0.02 shall be maintained for a 
minimum of l.year. , 

3. Types of Records. Thefollowing specific 
records shall be maintained. 

(a) Records related to the collection 
process: 

(1) Collection logbooks, if used. 
(2) Documents relating to the random 

selection process. 
(3) Calibration documentation for 

evidential breath testing devices. 
: (4) Documentation of breath alcohol 

technician training. 
(5) Documents generated in connection 

with decisions to. administer reasonable 
suspicion alcohol tests. , 

(6) Documents generated in connection 
with decisions on post-accident tests. 

" (7) Documents verifying existence'of a 
medical explanation of the inability of a 
covered employee to provide adequate breath 
for testing. 

(b) Records related to test results: 
(1) The employer's copy of the alcohol test 

form, including the results of the test; 
(2) Documents related to the refusal of any 

covered employee to submit to an alcohol 
test required by this appendix. 

(3) Documents presented by a covered ^ 
employee to dispute the result of an alcohol 
test administered under this appendix. 

(c) Records related to other violations of 
§§ 65.46a, 121.248, or 135.253 of this chapter. 

(d) Records related to evaluations: 
(1) Records pertaining to a determination 

by a substance abuse professional concerning 
a covered employee's need for assistance. 

(2) Records concerning a covered 
employee's compliance with the 
recommendations of the substance abuse -
professional. 

(3) Records of notifications to the Federal 
Air Surgeon of violations of the alcohol 
misuse prohibitions in this chapter by 
covered employees who hold medical 
certificates issued under part 67 of; this . 
chapter. ' - < ' 

(e) Records related to education and " • 
' training: -

(1) Materials on alcohol misuse awareness, 
including a copy of the employer's policy on 
alcohol misuse. 

(2) Documentation of compliance with the 
requirements of section VI, paragraph A of ' 
this appendix. 

(3) Documentation of training provide-' to 
supervisors for the purpose of qualifying;the 
supervisors to make a determination 
concerning the need for alcohol testing.based 
on reasonable suspicion., 

(4)-Certification that any training 
conducted under this appendix complies 
with the requirements .for such training. 
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B. Reporting of Results in.a Management 
Information System 

1. Annual reports summarizing the results 
of alcohol misuse prevention programs shall 
he submitted to the FAA in the form and 
manner prescribed by the Administrator by 
March 15 of each year covering the previous 
calendar year (January 1 through December 
31) in accordance with the provisions below. 

(a) Each part 121.certificate holder shall 
submit ah annual report each year. 

(b) Each entity conducting an alcohol 
misuse prevention program under the 
provisions of this appendix, Other, than a part 
121 certificate holder, that has 50 or more 
covered employees on January 1 of any 
calendar year shall submit an annual report 
to the FAA for that'calendar year. 

(c) The Administrator reserves the right to 
require employers riot otherwise required to 
submit annual reports to prepare and submit 
such reports to the FAA. Employers mat will 
be required to submit annual reports under 
this provision will be notified in writing by 
the FAA. 

2. Each employer that is subject to more 
than one DOT agency alcohol rule shall 
identify each employee covered by the 
regulations of more than one DOT agency. 
The identification will be by the total number 
and category of covered function. Prior to ~ 
conducting any alcohol test on a covered 
employee subject to the rules of more than 
one DOT agency, the employer shaH 
determine which DOT agency rule or rules 
authorizes or requires the test. The test result 
information shall be directed to the 
appropriate DOT agency or agencies. 

3. Each employer shall ensure the accuracy 
and timeliness of each report submitted. 

4. Each report shall be submitted in the 
form and manner prescribed by the 
Administrator. 

5. Each report shall be signed by the 
employees alcohol misuse prevention 
program manager or other designated ' 
representative. -

6. Each report that contains information on 
an alcohol screening test result of 0.02 or 
greater or a violation of the alcohol misuse ,. 
provisions of §65.468,121.458. or 135.253 of 
this chapter shali include the following 
informational elements: 

(a) Number of covered employees by 
employee category. 

(b) Number of covered employees in each 
category subject to alcohol testing under the 
alcohol misuse rule of another DOT agency, 
identified by each agency. 

(c)(1) Number of screening tests by type of 
test and employee category. 

(2) Number of confirmation tests, by type 
of test and employee category. 

.(d) Number of confirmation alcohol tests 
indicating an alcohol concentration of 0.02 or 
greater but less than 0.04 by type of test and 
employee category. 

(el Number of confirmation alcohol tests 
:ndicating ari-akohol concentration of 0.04 or 
greater, by type of test and employee 
category. 

ff) Number of persons denied a position as 
a covered employee following a pre-
employment alcohol test indicating an 
alcohol concentration of 0.04 or greater. 

(g) Number of covered employees with a 
confirmation alcohol test inaicaringan 

akpbol concentration of 0UM or greater who 
were returned to duty in covered positions 
(having complied with the recommendations 
of a substance abuse professional as 
described in section V, paragraph E, and 
section VI, paragraph C of this appendix). 

(h) Number of covered employees who 
were administered alcohol and drug tests at 
the same time, with both a positive drug test 
result and an.alcohol test result indicating an 
alcohol concentration of 0.04.or greater. 

(i) Number of covered employees who were 
found to1 have violated other alcohol: misuse . 
provisions of §§65.46a, 121.458, or 135.253 
of this chapter, and the action taken in 
response to the violation. 

(j) Number of covered employees who 
refused to submit to an alcohol test required 
under this appendix, the numberof such 
refusals that were for random tests, and the 
action taken in response to each refusal. 
. (k) Numberof supervisors who have 

received required training during the 
reporting period in determining the existence 
of reasonable suspicion of alcohol misuse. 

7. Each report with no screening test " 
. results of 0.02 or greater or violations of the 
alcohol misuse provisions' of §§ 65.46a,. 
121.45S. or 135.253 of this chapter shall 
include the followmguifonnationaJ ' ' 
elements. (This report may only be submitted 
if the program results meet these criteria.) 

(a) Number of covered employees by 
employee category. 

(b) Number of covered employees in each 
category subject to alcohol testing under the „• 
alcohol misuse rule of another DOT agency, 
fdentified by each agency. 

(c) Number of screening tests by type of 
test and employee category; 

(d) Number of coveredemployees who 
engaged in alcohol misuse who were 
returned to duty in covered positions (having 
complied with the recommendations of a 
substance abuse professional as described in 
section V, paragraph E, arid section VI. 
paragraph C of this appendix). 

(e) Number of covered employees who 
refused to submit to an alcohol test required 
under mis appendix, and the action taken in 
response to each refusal. 

(fl Number of supervisors who have 
received required training during the 
reporting period in determining the existence 
of reasonable suspicion of alcohol misuse. 

8. An FAA-approved consortium may 
prepare reports on behalf of individual 
aviation employers for purposes of 
compliance with this reporting requirement. 
However, the aviation employer shall sign 
and submit such a report and shall remain 
responsible for ensuring the accuracy arid 
timeliness of each report prepared on rts 
behalf by a consortium. 

C. Access to Records and Facilities 
1. Except as required by law or expressly 

authorized or required in this appendix, no 
employer shall release covered employee 
information that is contained in records 
required to be maintained under this 
appendix. 

2. A covered employee is entitled, upon 
written request, to obtain copies of any 
records pertaining to the employee's use of 
alcohol, including any records pertaining to 

his or her alcohol tests* The employer shall 
promptly provide the records requested bv 
the employee. Access to an employee's 
records shall not be contingent upon . 
payment for records other than those 
specifically requested. 

3. Each employer shall make available 
copies of all results of alcohol testing 
conducted under this appendix and any 
other information pertaining to the 
employer's alcohol misuse prevention 
program, when requested by the Secretary of 
Transportation or any DOT agency with 
regulatory authority over the employer or 
covered employee. 

4. When requested by the National-
Transportation Safety Board as part of an 
accident investigation, each employer shall 
disclose inforriiation related to the 
employer's administration of a post-accident 

- alcohol test administered following the 
accident under investigation. 

5. Records shall be made available to a 
subsequent employer upon receipt of written 
request from the covered employee. 
Disclosure by the subsequent employer is 
permitted only as expressly authorized by the 
terms of the employee's request. 

' 6. An employer may disclose information 
required to be maintained under this 
appendix pertaining to a covered employee 
to the employee or to the decisionmaker in 
a lawsuit, grievance, or other proceeding 
initiated by or on behaU of the ̂ dividual 
and arising from the results of an alcohol test 
administered under this appendix or from,' 
the employer's determinatioa that the ' 
employee engaged in conduct prohibited 
under §§ 65.46a, 121.458, or 135:253 of this 
chapter.(including, but not limited to, a 
worker's compensation, unemployment 
compensation, or other proceeding relating to 

. a benefit sought by the emptoyeeV 
7. An employer shall release information 

regarding a covered employee's records as 
directed by the specific, written consent of 
the employee authorizing release of the 
information to an identified person. Release 
of such information by the person receiving 
the information is permitted only in 
accordance with the terms of the employee's 
consent. 

8. Each employer shall permit access to all 
facilities utilized in complying with the 
requirements of this appendix to the 
Secretary of Transportation or any DOT 
agency with regulatory authority over the 
employer or any of its covered employees. 

V. Consequences for Employees Engaging in-
Alcohol-Related Conduct 

A. Removal From Safety-sensitive Function : 

1. Except as provided in section VI of this 
appendix, no covered employee shall 
perform safety-sensitive functions if the 
employee has engaged-in conduct prohibited 
by §§ 65.46a, 121.458, or 135.253 of this 
chapter or an alcohol misuse rule of another 
DOT agency. 

2. No employer shall permit any covered 
employee to perform safety-sensitive 
functions if the employer has determined 
that the employee has violated this , 
paragraph., 
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B. Permanent Disqualification From Service1 

An employee who violates §§ 65.46a(c), 
121.458(c), or135.253(c) or who violates 
other alcohol misuse provisions of §§ 65.46a, 
121.458, or I35i253 of this chapter andhad 
previously engaged in conduct that violated 
the provisions of §§ 65.46a, 121.458, or 
135.253 of this chapter after March 18,1994 
is permanently precluded from performing 
for an employer the safety-sensitive duties 
the employee performed before such 
violation. 

C. Notice to the Federal Air Surgeon 
1. An employer who determines that a 

covered employee Who holds an airman 
medical certificate issued under part 67 of 
this chapter has violated the provisions of -
§§ 65.46a. 121:458, or 135;253 of this chapter 
shall notify the Federal-Air Surgeon within 
2 working days. 

2. Each such employer shall forward to- the. 
Federal Air Surgeon a copy of the report of 
any evaluation performed under the 
provisions of section. VI of this appendix 
within 2 Working days of the employer's 
receipt of the report 

3. All documents shall; be sent to the 
Federal Air Surgeon, Office of Aviation 
Medicine, Drug Abatement Division (AAM-
800), 400 7th Street SW., Washington, DC 
20590, 

. 4. No covered employee who holds a part 
67 airman medical certificate shall perform 
safety-sensitive duties for an employer 
following a violation until and unless the 
Federal Air Surgeon has recommended that 
the employee be permitted to perform such 
duties. . 
D. Notice of Refusals : 
- 1. Except as provided in subparagraph 2 of 
this paragraph, each employer shall notify 
the FAA of any covered employee-who holds 
a certificate issued under.part 61, part 63, or 
part 65 who has refused to submit to an 
alcohol test required under this appendix. 
Notifications should be sent to: Federal 
Aviation Adrninistration, Aviation Standards 
National Field Office, Airmen Certification 
Branch, AVN-460. P.O Box 25082, Oklahoma 
City, OK 73125. 

2. An employer is not required to notify the 
FAA of refusals to submit to pre-employment 

- alcohol tests or refusals to submit to return 
to duty tests, 
El Required Evaluation and Testing 

No covered employee who hasengaged in 
conduct prohibited by '§§ 65.46a, 121.458, or 
135.253 of this chapter shall perform safety-
sensitive functions unless the employee has 
met me requirements of section VI, paragraph 
C of this appendix. No employer shall, permit 
a covered employeeVho has engaged in such 
conduct to perform safety-sensitive functions 
unless the employee has met the 
requirements of section VI, paragraph C of 
this appendix. 
p. Other Alcohol-Related Conduct 

1, No covered employee tested under the 
provisions of section III of this appendix who 
is found to have an alcohol concentration of 
0.02 or greater but less than 0.04 shall 
perform or continue to perform safety^. 

sensitive functions for an employer, nor shall, 
an employer permit the employee to perform 
or continue .to perform safety-sensitive 
functions, until::

 : v 

(a) The employee's alcohol concentration 
measures less than 0.02; or 

(b) The start of the employee's next 
regularly scheduled duty period, but not less 
than 8 hours following administration ofthe 
test ' 

2..Except as provided in subparagraph! of 
this paragraph, no employer shall take any 
action under this rule against an employee 
based solely on test results showing an. 
alcohol^concentration less than 0.04. This 
does not prohibit an employer with authority 

. independent of this rule from taking any 
action otherwise consistent with law, ; 

VL Alcohol Misuse Information, Training, 
and Referral 
A. Employer Obligation to Promulgate a 
Policy on the Misuse of Alcohol 

1. General requirements. Each 
employer shall provide educational 
materials that explain these alcohol 
misuse requirements and the employer's 
policies and procedures with respect to 
meeting those requirements. 

(a) The employer shall ensure that a copy : 

of these materials is distributed to each 
covered employee prior to the start of alcohol 
testing under the employer's FAA-mandated 
alcohol misuse prevention program and to 
each; person subsequentty'hired for or 
transferred to a covered position. 

(b) Each employer .shall provide written 
notice to representatives of employee, 
organizations of the availability of this 
information. .'. 

2.Required content. The materialsto be 
made available to employees shall include. 
detailed discussion of at least the following: 

(a) The identity of the person designated by 
the employer to answer employee questions 
about the materials.. 

(b) The categories of employees who are 
subject-to the provisions of these alcohol 
misuse requirements. " 

(c) Sufficient information about the safety-
sensitive functions performed by those 
employees to. make clear what period of the 
workday the covered employee is required 
to be in compliance with these alcohol, 
misuse requirements.: •. 

(d) Specific information concerning 
employee conduct that is prohibited by this 
chapter.:. -

(e) Thecircumstances under which a 
covered employee will be tested for alcohol : 

under thisappendix/ 
(f) Theprocedures that will be- used to.test 

for the presence.of alcohol, protect the 
employee and the integrity of the breath 
testing process, safeguard the validity of the 
test results, and ensure that those results are 
attributed: to the correct employee. 

(gl The requirement that a covered 
employee submit to alcohol tests . 
administered in accordance with this 
appendix. . , 

(h) An explanation of what constitutes a , 
refusal to submit to an alcohol test and the 
attendant consequences. -

(iJThe-consequences for covered ,-
employees,found to have violated the 

prohibitions in this chapter, mduding.the 
requirement that the employee be removed'. 
immediately from performing safety-sensitive 
functions, and the procedures under section 
VI of this appendix 

(j) The consequences for covered:, 
employees found to have an alcohol 
concentration of 0.02 or greater but less than 
0.04. . 

(k) Iriformation concerning the effects of 
alcohol misuse on art individual's health, 
work, and personal life; signs and symptoms 
of an alcohol problem; and available methods 
of evaluating and resolving problems 
associated with the misuse of alcohol; and 
intervening when analcoholproblemis 
suspected, mcluding confrontation, referral 

- to any available employee assistance 
program, and/or referral to management. 

(1) Optional provisions^ The materials 
' supplied to covered employees may also 
include information on additional employer 
policies with respect to the Use or. possession 
of alcohol, including any consequences for 
an employee found to have a specified 
alcohol level, that are based on the 
employer's authority independent of this 
appendix. Any such additional policies or 
consequences must be clearly and obviously 
described as being based on independent 
authority. . -
B. Training for Supervisors 

Each employer shall ensure that persons 
designated to determine whether reasonable 
suspicion exists to require a covered 
employee to undergo alcohol testing under 
section II of this appendix receive at least 60 
inmutes of training on the physical, 
behavioral, Bpeech, and performance 
indicators of probable alcohol misuse. 

C. Referral, Evaluation, and Treatment •• 
1. Each covered employee who has 

engaged in conduct prohibited by §§ 65.46a, 
121.458, or 135.253 of this chapter shall be 
advised by the employer of the resources 
available to the employee devaluating and 
resolving problems associated with the 
misuse of alcohol, including the names, 
addresses, and telephone numbers of 
substance abuse professionals and counseling 
and treatment programs. 

2. Each covered employee who engages in 
conduct prohibited under §§ 65.46a, 121.458, 
or 135.253 of this chapter shall be evaluated 
by a substance abuse professional who must 
determine what assistance, if any, the ; 

employee needs in resolving problems -
associated with alcohol misuse. 

3Y (a) Before a covered employee returns to 
duty requiring the performance of a safety-
sensitive function after engaging in conduct 
prohibited by §§ 65.46a, 121.458, or 135.253 

' of this chapter; the employee shall'undergo' 
a retum-tc-duty alcohol test With a result 
indicating an alcohol concentration of less 
than 0.02. 

(b) In addition, each covered ei^jloyee 
identified as. needing assistance in resolving ' 
problems associated with alcohol misuse— 

'(i). Shall be evaluated by a substance abuse 
professional to determine whether the 
employee has properly followed any 
rehabilitation program prescribed under 
subparagraph 2 of this paragraph, and. 
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(ii) Shall be subject to unannounced 
x follow-up alcohol tests administered by the 

employer following the employee's return to 
duty. The number and frequency of such 
follow-up testing shall he determined by a 
substance abuse professional, but shall 
consist of at least six tests in the first 12 
months following the employee's return to 
duty. The employer may direct the employee 
to undergo testing for drugs (both return to 
duty and follow-up), in addition tq alcohol 
testing, if the substance abuse professional 
determines that drug testing is necessary for 
the particular employee. Any such drug 
testing shall be conducted in accordance 
withthe requirements of 49 CFR part'40. 
Follow-up testing shall not exceed 60 months 
from the date of die employee's return to 
duty. The substance abuse professional may . 
terminate the requirement for follow-up 
testing at any time after the first six tests have 
been administered, if the substance abuse 
professional determines that such testing is 
no longer necessary. 

4. Evaluation and rehabilitation may he , 
provided by the employer, by a substance 
abuse professional under contract with the 
employer, or by a substance abuse" 
professional not affiliated with the employer. 
The choice of substance abuse professional 
and assignment of costs shall be made in1 

accordance with employer/employee -
agreements and employer policies. . 

5. Each employer shall ensure that a > 
substance abuse .professional who determines 
that a covered employee requires assistance 
in resolving problems with alcohol misuse 
does not refer the employee ;to the substance 
abuse professional's private practice or to a 
person or organization from which the 

" substance abuse professional receives 
remuneration or in which the substance 
abuse professional has a financial interest. 
This paragraph does not prohibit a substance 
abuse professional from referring an 
employee for assistance provided through-— 

(a) A public agency, such as a State, 
county, or municipality; 

(b) The employer or a person ander 
contract to provide treatment for alcohol 
problems on behalf of the employer, 

tc) The sole source of therapeutically 
appropriate treatment under the employee's 
health insurance program; or; 

(d) The sole source of therapeutically 
appropriate treatment reasonably accessible . 
to the. employee. 

6. The requirements of this paragraph with 
• respect to referral, evaluation, and 
rehabilitation do not apply to applicants who 
refuse to submit to pre-employment testing or 

. have a pre-employment test with a result 
• indicating an alcohol concentration of 0.04 or 
'. greater. 

Y N . Employer's Alcohol Misuse Prevention 
Program 
A . Schedule for Submission of Certification 
Statements and Implementation 

> 1. Each employer shall submit an alcohol 
misuse prevention program (AMPP) . 
cerhficatioiistatement as prescribed in 
paragraphBof section VTi of this appendix, 
in duplicate, to the FAA, Office of Aviation 

.. Medicine, Drug Abatement Division (AAM-
800), 400 7th Street SW.. Washington, DC 

20590, in accordance with the schedule 
below, 

(a) Each employer that holds a part 121 
certificate, each employer that holds a part 
135 certificate and directly employs more 
than 50 covered employees, and each air 
traffic control facility affected by this rule 
shall submit a certification statenient'to the 
FAA by July 1,1994, Each employer must 
implement an AMPP meeting the 
requirements of this appendix on January 1, 
1995. Contractor employees to these 
employers must be subject, to an AMPP 
meeting the requirements of this appendix by 
July 1,1995. 

(b) Each employer that holds a part 135 
certificate and directly employs from 11 to 50 
covered employees shall submit a 
certification statement to the FAA by January 
1,1995. Each employer must implement an 
AMPP meeting the requirements of this 
appendix on July 1,1995. Contractor 
employees to these employers must be 
subject to an AMPP meeting the requirements 
of this appendix by January 1,1996. 

(c) Each employer that holds a part 135 
certificate and directly employs ten or fewer 
covered employees, and each operator as 
defined in 14 CFR 135.1(c) shall submit a 
certification statement to the FAA by July 1, 
1995. Each employer must implement an 
AMPP meeting the requirements of this 
appendix on January 1,1996. Contractor 
employees to these employers must be 
subject to an AMPP meeting the requirements 
of this appendix by July 1,1996. 

2. A company "providing covered; 
employees by contract toemployers maybe 
authorized by the FAA to establish an AMPP 
under the auspices of this appendix by 
submitting a certification statement meeting 
the requirements of paragraph B of section 
VII of this appendix directly to the FAA. 
Each contractor company that establishes an 
AMPP shall implement its AMPP in ~ 
accordance with the provisions of this 
appendix. 

(a) The FAA may revoke its authorization 
in the case of any contractor company that 
fails to properly implement its AMPP. 

(bj No employer shall use.a contractor, 
company's employee who.is not subject-to 
the employer's AMPP unless the employer. 
has first determined that the employee is 
subject to anomer FAA-mandated AMPP. 

3-A consortium may be authorized to. 
establish a consortium AMPP underthe 
auspices of this appendix by submitting a 
certification statement meeting the 
requirements of paragraph B of section VH of 
this appendix directly to the FAA. Each 
consortium that so certifies shall implement 
the AMPP on behalf of the consortium 
members in accordance with the provisions 
of this appendix. 

(a) The FAA may revoke Its authorization 
in the case of any consortium that fails to 
properly implement the AMPP. 

(b) Each employer that participates in an 
FAA-approved consortium remains 
individually responsible for ensuring 
compliance with the provisions of these 
alcohol misuse requirements.and must 
maintain all record^ required under section 
IV of this appendix. 

(c) Each consortium shall notify the FAA 
of any membership termination within 10 
days of such termination. 

4. Any person who applies for a certificate 
underthe provisions of parts 121 or 135 of 
this chapter after the effective date of the 
final rule shall submit an alcohol misuse 
prevention program (AMPP) certification 
statement to the FAA prior to beginning 
operations pursuant to the certificate. The 
AMPP shall be implemented concurrently 
with beginning such operations or on the 
date specified in paragraph A.l. of this 
section, whichever is later. Contractor 
employees to a new certificate holder must 
be subject to an FAA-mandated AMPP within 
180 days of the implementation of the 
employer's AMPP. 

5. Any person who intends,to begin air 
traffic control operations as an employer as 
defined in 14 CFR 65.46(a)(2) (air traffic 
control facilities not operated by the FAA or 
by or under contract to the U.S. military) 
after March 18,1994 shall, not later than 60 
days prior to the proposed initiation of such 
operations, submit an alcohol misuse 
prevention program certification statement to 
the FAA. The AMPP shall be implemented 
concurrently with the inception of operations 
or on the date specified in paragraph A.1 of 
this section, whichever is later. Contractor 
employees to a new air traffic control facility 
must be subject to ah FAA-approved program 
"within 180 days of the implementation of the 
facility's program. 

6. Any person who intends to begin 
sightseeing operations as an operator under 
14 CFR 135.1(c) after March 18,1994 shall, 
not later than 60 days prior to the proposed 
initiation of such operations, submit an 
alcohol misuse prevention program (AMPP) 
certification statement to the FAA. The 
AMPP shall be implemented concurrently _ 
with the inception of operations or on the 
date specified in paragraph A.l of this 
section, whichever is later!; Contractor 
employees to a new operator must be subject 
to an FAA-mandated AMPP within 180 days 
of the implementation of the employer's 
AMPP. . 

7. The duplicate certification statement 
"shall be annotated indicating receipt by the : 

FAA and returned to the employer, 
contractor company, or consortium. 

8. Each consortium that submits an AMPP 
certification statement to the FAA must 
receive actual notice of the FAA's receipt of 
the statement prior to performing services as 
an FAA-approved consortium under tluV 
appendix on hehalf of employers or 
contractor companies. ; 

9. Each employer, and each contractor 
company that submits a certification 
statement directly to the FAA, shall notify. 
the FAA of any proposed change in status , 
[e.g,, join a consortium or another carrier's" 
program, change consortium, etc.) prior to 
the effective date of such change. The 
employer or contractor company must ensure-
that it is continuously covered by an FAA-: * 
mandated alcohol misuse prevention • ; 

program. 
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3. Required Content of AMPP Certification 
Statements 

1. Each AMPP certification statement 
submitted by an employer of a contractor 
company shall provide the following 
information: 

(a) The name, address, and telephone 
number of the employer/contractor company 
and for the employer/contractor company 
AMPP manager; 

(b) FAA operating certificate number (if. 
applicable); 

(c) The date on which the.employer or ~ 
contractor company will implement its 
AMPP; 

(d) If the submitter is a consortium 
member, the identity of the consortium; and 

. (e) A statement signed by an authorized 
representative of the employer or contractor 
company certifying an understanding of and 
agreement to comply with the provisions of 
the FAA's alcohol misuse prevention 
regulations. 

2. Each consortium certification statement 
shall provide the following information. 

(a) The name, address, and telephone 
number of the consortium's AMPP manager, 

(b) A list of the specific services the 
consortium will be providing in 
implementation of FAA-mandated AMPPs 
(e.g., random testing, SAP). 

(c) A statement signed by an authorized 
representative of the consortium certifying an 
understanding of and agreement to comply 
with the provisions of the FAA's alcohol 
misuse prevention regulations., 

VUI. Employees Located Outside the U.S. 
A. No covered employee shall be tested for 

alcohol misuse while located outside the 
territory of the United States, 

1. Each covered employee who is assigned 
to perform safety-sensitive functions solely 
outside the territory of the United States shall 
be removed from the random testing p o o l ' 
upon the inception of such assignment 

2. Each covered employee who is removed 
from the random testing pool under this 
paragraph shall be returned to the random 
testing pool when the employee resumes the 
performance of safety-sensitive functions 
wholly or partially within the territory of the 
United States. 

B. The provisions of this appendix shall 
" not apply to any person who performs a 
safety-sensitive function by contract for an 
employer outside die territory of the United 
States. 

P A R T 135—A!R TAXI O P E R A T O R S 
A N D C O M M E R C I A L O P E R A T O R S 

13. The authority'citation for part 135 
is.revised to read as follows: 

Authority. 49 U.S.C 1354(a), 1355(a), 
1421-1431, and 1502 (revised. Pub. L. 102-
143, October 28,1991);, 49 U.S.C 106(g) 
(revised, Pub. L. 97-449, January 12,1983). 

14. In §135.1 paragraphs (c) and (d) 
are revised to read as follows: 

§135.1 Applicability. ' 
* , * * * • * 

(c) For the purpose of §§135.249, 
135.251,135.253,135.255, and 135.353, 
operator means any person or entity 
conducting non-stop sightseeing flights 
for compensation or hire in an airplane 
or rotorcraft that begin and end at the 
same airport and are conducted within 
a 25 statute mile radius of that airport. 

(d) Notwithstanding the provisions of 
this part and appendices I and J to part 
121 of this chapter, an operator who 
does not hold a part 121 or part 135 
certificate is permitted to use a person 
who is otherwise authorized to perform 
aircraft maintenance or preventive 
maintenance duties and who is not 
subject to FAA-approved anti-drug and 
alcohol misuse prevention programs to 
perform— 

(1) Aircraft maintenance or preventive 
maintenance on the operator's aircraft if 
the operator would otherwise be 
required to transport the aircraft more 
than 50 nautical miles further than the 
repair point closest to operator's 
principal place of operation to obtain 
these services; or . x 

(2) Emergency repairs on the 
operator's aircraft if the aircraft cannot 
be safely operated to a location where 
an employee subject to FAA-approved 
programs can perform the repairs. 

15. Section 135.253 is added to 
subpart E to read as follows: 

§135.253 Misuse of alcohol. 
(a) This section applies to employees 

who perform a function listed in 
appendix J to part 121 of this chapter for 
a certificate Holder or operator (covered 
employees). For the purpose of this 
section, a person who meets the 
definition of covered employee in 

appendix J is considered to be 
performing the functiohlfpr the 
certificate holder or operator. 

(b) Alcohol concentration. No covered 
employee shall report for duty or remain 
on duty requiring the performance of 
safety-sensitive functions while having 
an alcohol concentration of 0-04 or 
greater. N o certificate holder "or operator; 
having actual knowledge that an 
employee has ah alcohol concentration 
of 0.04 or greater shall permit the 
employee to perform or continue to 
perform safety-sensitive functions. 

(c) On-duty use. No covered employee 
shall use alcohol while performing 
safety-sensitive functions. No certificate 
holder or operator having actual 
knowledge that a covered-employee is 
using alcohol While performing safety-
sensitive functions shall permit the 
employee to perform or continue to 
perform safety-sensitive functions. 

(d) Pre-duty use. (1) No covered 
employee shall perform flight 
crewmember or flight, attendant duties 
within 8 hours after using alcohol. No \ 
certificate holder or operator having 
actual knowledge that such an employee 
has used alcohol within 8 hours shall \ 
permit the employee to perform or 
continue to perform the specified 
duties. 

(2) N o covered einployee shall 
perform safety-sensitive duties other 
than those specified in paragraph (d)(1) 
of this section within 4 hours after using 
alcohol. No, certificate holder or 
operator having actual knowledge that 
such an employee has used alcohol 
within 4 hours shall permit the 
employee to perform or continue to 
perform safety-sensitive functions. 

(e) Use following an accident No 
covered employee who has actual^ 
knowledge of an accident involving an 
aircraft for which he or she performed 
a safety-sensitive function at or near the 
time of the, accident shall use alcohol for 
8 hours following the accident, unless 
he or she has been given a post-accident 
test under appendix J of part 121 of this 
chapter, or tile employer has determined 
that the employee's performance could . 
not have contributed to the accident 
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(FJ Refusal to submit to a required 
alcohol test. NO COVERED EMPLOYEE SHALL 
REFUSE TO SUBMIT TO A POST-ACCIDENT, 
RANDOM, REASONABLE SUSPICION, OR 
FOLLOW-UP ALCOHOL TEST REQUIRED UNDER 
APPENDIX J TO PART 121 OF THIS CHAPTER. 
NO OPERATOR OR CERTIFICATE HOLDER SHALL 
PERMIT A COVERED EMPLOYEE WHO REFUSES 
TO SUBMIT TO SUCH A TEST TO PERFORM OR 
CONTINUE TO PERFORM SALETY-SENSITIVE 
FUNCTIONS. 

16. SECTION 135.255 IS ADDED TO 
SUBPART E TO READ AS FOLLOWS: . 

§135.255 Testing for alcohol. 
(A) EACH CERTIFICATE HOLDER AND 

. OPERATOR MUST ESTABLISH AN ALCOHOL 
MISUSE PREVENTION PROGRAM IN 
ACCORDANCE WITH THE PROVISIONS OF 
APPENDIX J TO PART 121 OF THIS CHAPTER. 

FB) NO CERTIFICATE HOLDER OR OPERATOR 
SHALL USE ANY PERSON WHO MEETS THE . 
DEFINITION OF "COVERED EMPLOYEE" IN 
APPENDIX J TO PART 121 TO PERFORM A 
SAFETY-SENSITIVE FUNCTION LISTED IN THAT 
APPENDIX UNLESS SUCH PERSON IS SUBJECT 
TO TESTING FOR ALCOHOL MISUSE IN, 
ACCORDANCE WITH THE PROVISIONS OF 
AOOENDIX J . 

Issued in Washington, DC, On January 25, 
1994. 
Federico Pena, 
Secretary of Transportation. 
David R. Hinson, 
Administrator. : 

Note: These exhibits will not appear In th 
Code of Federal Regulations. 

Exhibits—FAA Alcohol Testing 
Management Information System Oata 
Collection Forms 

BU i ma CODE 4610-13-4* 
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A L C O H O L T E S T I N G M A N A G E M E N T I N F O R M A T I O N S Y S T E M ( M I S ) 

D A T A C O L L E C T I O N F O R M 

I N S T R U C T I O N S 

T H E FOLLOWING INSTRUCTIONS ARE TO B E U S E D AS A GUIDE FOR COMPLETING THE FEDERAL AVIATION 

ADMINISTRATION ( F A A ) AND THE U . S . DEPARTMENTOF TRANSPORTATION. ( D O T ) ALCOHOL TESTING M I S DATA 

COLLECTION F O R M . T H E S E INSTRUCTIONS OUTLINE AND EXPLAIN THE INFORMATION REQUESTED AND INDICATE 

THE PROBABLE SOURCES FOR THIS INFORMATION. A S A M P L E APPLICANT TESTING RESULTS TABLE WITH A NARRATIVE 

EXPLANATION IS PROVIDED ON P A G E S IIT-TV AS AN E X A M P L E TO FACILITATE THE P R O C E S S OF COMPLETING THE 

FORM CORRECTLY, -

T H I S REPORTING, FORM INCLUDES FIVE SECTIONS. T H E S E SECTIONS ADDRESS THE DATA E ' E M E N T S REQUIRED 

IN THE F A A AND THE. D O T ALCOHOL TESTING REGULATIONS. T H E FIVE SECTIONS, THE P A G E N U M B E R FOR THE 

INSTRUCTIONS, AND THE P A G E LOCATION ON THE REPORTING FORM ARE: 

REPORTING 

INSTRUCTIONS F O R M 

SECTION P A A E P A Q E 

A . A V I A T I O N E M P L O Y E R I N F O R M A T I O N I 1 

B . C O V E R E D E M P L O Y E E S I-II 1 

C . A L C O H O L T E S T I N G I N F O R M A T I O N . II-V 2 - 4 

D . O T H E R A L C O H O L T E S T I N G / P R O G R A M I N F O R M A T I O N V - 4 - 5 

E . A L C B H O L T R A I N I N G / E D U C A T I O N V 5 

P A G E 1 A V I A T I O N E M P L O Y E R I N F O R M A T I O N {SECTION A ) REQUIRES THE C O M P A N Y N A M E FOR 

• • • - . • * WHICH THE REPORT IS PREPARED AND A CURRENT ADDRESS. BELOW THE C O M P A N Y N A M E S , 

LIST ANY OTHER N A M E S THE C O M P A N Y U S E S ("DOING B U S I N E S S AS") AND THE C O M P A N Y ' S 

F A A PLAN IDENTIFICATION N U M B E R . PROVIDE THE F A A OPERATING CERTIFICATE N U M B E R 

HELD B Y THE C O M P A N Y (IF ANY) . BELOW THE C O M P A N Y N A M E , LIST THE N A M E , ADDRESS, 

AND TELEPHONE N U M B E R FOR ANY OTHER AVIATION C O M P A N I E S COVERED UNDER THE REPORT, 

•. ATTACHING ADDITIONALSHEETS, IF NECESSARY. FINALLY A SIGNATURE AND TITLE WITH A DATE, 

ARE REQUIRED CERTIFYING THE CORRECTNESS AND C O M P L E T E N E S S OF THE-INFORMATION 

PROVIDED ON THE FORM, AND A CURRENT TELEPHONE N U M B E R (INCLUDING THE AREA C O D E ) 

OF THE INDIVIDUAL WHO P R E P A R E D THE REPORT. -

, P A G E 1 C O V E R E D E M P L O Y E E S ( S E C T I O N B ) REQUIRES A COUNT FOR EACH E M P L O Y E E CATEGORY 

THAT MUST B E TESTED UNDER THE F A A / D O T REGULATIONS. FOR THE F A A , THE COVERED 

E M P L O Y E E CATEGORIES ARE: "FLIGHT C R E W M E M B E R " _ WHICH INCLUDES PILOTS, FLIGHT 

ENGINEERS, AND NAVIGATORS; "FLIGHT ATTENDANT"; "FLIGHT INSTRUCTOR"; "AIRCRAFT 

DISPATCHER"; "MAINTENANCE", WHICH INCLUDES E M P L O Y E E S WHO PERFORM PREVENTIVE 

MAINTENANCE; "GROUND SECURITY COORDINATOR"; "AVIATION SCREENER"; AND "AIR TRAFFIC 

CONTROLLER." T H E MOST LIKELY SOURCE FOR THIS INFORMATION IS THE EMPLOYER'S PERSONNEL 

DEPARTMENT. T H E S E COUNTS SHOULD B E B A S E D ON THE C O M P A N Y RECORDS FOR V 

I 
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reported year. The TOTAL is a count of all covered employees for all categories 
combined, i.e., the sum of the columns. 

Additional information must be completed if your company employs FAA covered 
personnel who also .perform non-aviation duties covered by the alcohol rules of 
one or more DOT operating administration^). NUMBER OF EMPLOYEES 
COVERED BY MORE THAN ONE DOT OPERATING ADMINISTRATION, requires 
that you identify the number of employees in each employee category under the 
appropriate additional operating administratjon(s). . - ' 

Page 2 ALCOHOL TESTING INFORMATION (Section C) requires information for alcohol 
testing by category of testing. All-numbers entered into the pre-employment 

; category section of the table should be separated into the category of 
employment for which the applicant was applying. The other categories are for 
employee testing and require information for company employees in covered 
positions only. Each part of this table must be completed for each category of 
testing. These categories include: (1) random, (2) post-accident, (3) reasonable 
suspicion, (4) return to duty, and (5) follow-up testing. If the value for an item is 
zero (0), place a zero (0) on the form. These numbers do not include refusals for 
testing. A sample section of the table with example numbers is presented on 
page iv. 

Four types of information are necessary to complete this table. The first column 
with the heading "NUMBER OF, SCREENING TESTS," requires a count of all 
screening alcohol tests performed for each employee category, it should not 
include refusals to test' 

The second column with the heading "NUMBER OF CONFIRMATION TESTS/" 
requires a count of all confirmation alcohol tests performed for each employee 
category. 

The third column with the heading "NUMBER OF CONFIRMATION TEST RESULTS 
EQUAL TO OR GREATER THAN 6.02, BUT LESS THAN 0.04," requires a count for 
each employee category of test results equal to or greater than 0.02, but less than 
0.04. 

The fourth column with the heading "NUMBER OF CONFIRMATION TEST 
RESULTS EQUAL TO OR GREATER THAN 0.04," requires a count for each 
employee category of test results equal to or greater than 0.04. Note: An 
employee may not return to a safety sensitive position if a result is equal to or 
greater than 0.02. Therefore, if the number of results equal to or greater than 
0.04 is unknown, you may report all return to duty results in the third column of 
the table. 

Each column in the table should be added and the answer entered in the row 
marked 'TOTAL". 

A sample table is provided on page iv with example numbers. 

ii 
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Page 2 ^ Below the part of the table containing pre-employment testing information is a box 
with the heading "Number of persons denied a position a s a covered employee 

'following a pre-employment alcohol test indicating an alcohol concentration of 
0.04 or greater". Enter the appropriate number in the box provided. 

SAMPLE APPLICANT TEST RESULTS TABLE 

The following example is for Section C, ALCOHOL TESTING INFORMATION, which summarizes 
pre-employment testing results. The procedures detailed here also apply to the other.categories 
of testing in Section C which require you. to summarize testing results for employees. This 
example uses the categories "Flight Crewmember" and "Flight Attendant" to illustrate the 
procedures for completing the form. . 

0 

B 

Screening tests were performed.on 157 job applicants for flight crewmember 
positions during the reporting yean This information is entered in the first column 
of the table in the row marked "Flight Crewmember. 

Confirmation tests were necessary for 6' of, the 157 .applicants - for flight 
crewmember positions. Enter this information in the second column of the table 
in the row marked "Flight Crewmember". The confirmation test results for these 6 
applicants were the following: 

Applicant Confirmation Result 
#1 0.06 
# 2 0.01 
# 3 0.11 • < . . - ' . . • 
# 4 0.04 
# 5 0.03 
# 6 0.02 

The confirmation test results for 2 of the applicants for flight crewmember positions 
were equal to or greater than 0.02, but less than 0.04. Enter this information In the 
third colpmn of the table in the row marked "Flight Crewmember". 

The confirmation test results for 3 of the applicants for flight crewmember positions 
were equal to or greater than 0 04. Enter this information in the fourth column of 
the table In the row marked "Flight Crewmember". 

The last row, marked 'TOTAL", requires you to add the numbers in each of the 
columns. With this example, 157 applicants for flight crewmember positions and 
107 applicants for flight attendant positions were subjected to screening tests. The 
total for that column would be 264 (i.e., 157-f-107). The same procedure should 
be used for each column (i.e., add all the numbers in that column and place the 
answer in the last row). 

Please note that the sample data collection form also has information for flight attendants 
workers on line two. The same procedures outlined for flighf crewmember should be followed 

D 

iii 



Federal Register / Vol . 59, No. 31 / Tuesday, February'15, 1994 / Rules and Regulations 7401 

FOR ENTERING THE DATA ON FLIGHT ATTENDANTS. WITH APPLICANTS, FOR FLIGHT, ATTENDANT POSITIONS, 1 0 7 

SCREENING TESTS WERE CONDUCTED RESULTING IN 3 "CONFIRMATION TESTS. N O RESULTS WERE EQUAL TO OR 

GREATER THAN 0 . 0 2 , BUT LESS THAN 0 . 0 4 ; THE CONFIRMATION TEST RESULT FOR 1 OF THE FLIGHT ATTENDANT 

APPLICANTS W A S EQUAL TO OR GREATER THAN 0 . 0 4 . THIS INFORMATION IS ENTERED IN THE ROW MARKED 

"FLIGHT ATTENDANT". 

P R E - E M P L O Y M E N T " 

EMPLOYEE 

CATEGOflr 

NUMBER OF 

SCREENING TESTS 

NUMBEfl OF 
CONFIRMATION 

TESTS ' 

NUMBER OF 
CONFIRMATION TEST 

* RESULTS EQUAL TO 
OR GREATER THAN 

0 . 0 ? , BUT LESS THAN 
9.04 

NUMBER OF 

CONFIRMATION TEST 

RESULTS EOUAL TO . 

OR CHEATER THAN 

F M gn t Cr evRtnbtf 

f l ight Attendant IB) i I 

TOTAL 5 2 

A 8 

- i 

- \ h 

NOTE THAT ADDING U P THE N U M B E R S FOR CONFIRMATION RESULTS IN COLUMNS THREE AND FOUR WILL NOT 

ALWAYS MATCH THE. NUMBER ENTERED IN THE SECOND COLUMN, " N U M B E R O F C O N F I R M A T I O N T E S T S " , 

T H E S E N U M B E R S M A Y DIFFER SINCE S O M E CONFIRMATION TEST RESULTS M A Y B E LESS THAN 0 . 0 2 . 

R E M E M B E R THAT THE S A M E PROCEDURES INDICATED A B O V E ARE TO B E used 
FOR COMPLETING ALFOF THE CATEGORIES FOR TESTING IN SECTION C . 

P A G E 3 FOLLOWING THE TABLE THAT SUMMARIZES A L C O H O L T E S T I N G I N F O R M A T I O N , YOUR 

\ MUST PROVIDE THE " N U M B E R OF E M P L O Y E E S W H O E N G A G E D in ALCOHOL M I S U S E W H O 

W E R E RETURNED TO DUTY IN A COVERED POSITION (HAVING COMPLIED WITH THE 

RECOMMENDATIONS OF A SUBSTANCE A B U S E PROFESSIONAL A S DESCRIBED in F A A 

REGULATIONS)". THIS INFORMATION SHOULD B E AVAILABLE FROM THE PERSONNEL OFFICE 

AND/OR DRUG OR ALCOHOL PROGRAM MANAGER. 

P A G E 4 . N E X T YOU MUST PROVIDE INFORMATION ON A C T I O N S T A K E N O N V I O L A T I O N S O F T H I S 

R E G U L A T I O N . , INDICATE THE N U M B E R OF E M P L O Y E E S SUBJECTED TO THE FOLLOWING 

ACTIONS: 

• N O LONGER E M P L O Y E D WITH C O M P A N Y - INCLUDE COVERED E M P L O Y E E S W H O 

RESIGNED OR WERE TERMINATED AS THE RESULT OF ALCOHOL M I S U S E . 

RV 
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• Reassigned to non-covered functions - include covered employees who 
were reassigned within the companv to a non̂ covered position as the 
result of alcohol misuse. 

• Entered rehabilitation, If applicable, and/or returned to covered functions -
include covered employees who are undergoing or have completed a 
rehabilitation program and/or covered employees who have returned to a 
covered function. 

• Other - Include covered; employees who did not, fall under one of the 
previous options and specify the action taken. 

Indicate the sum of the actions taken on the line marked TOTAL. 

Page 4 OTHER ALCOHOL TESTING/PROGRAM INFORMATION (Section D) requires that 
you provide information on employees who tested positive for drugs and aicohol 
(at the same time), information on violations of other alcohol provisions (not 
necessarily resulting in positive alcohol tests), and information on employees who 
refused to submit to an alcohol test. 

Page 4 Number of employees administered drug and alcohol tests at the same time 
resulting in a verified positive drug test and an aicohol test indicating an alcohol 
concentration of 0.04 or greater, requires that a count of all such employees be 
entered in the indicated box. 

Page 4 VIOLATIONS OF OTHER ALCOHOL PROVISIONS/PROHIBITIONS OF THIS 
REGULATION, requires.supplying the number of covered employees who used 
alcohol prior to performing a safety-sensitive function, while performing a safety-
sensitive function, and before taking a required post-accident alcohol test. Other 
violations not delineated in this table may also be provided. 

Page 5 EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST requires 
information on the NUMBER OF COVERED EMPLOYEES who refused to submit 
to a random or other (pre-employment, post-accident, reasonable suspicion, return 
to duty, or follow-up) alcohol test required under the FAA regulation and the 
actions taken following the refusal. 

Page 5 ALCX)HOLTFWNING/EDUCATION {Section E) requires information on the number 
of supervisory personnel who have received the required alcohol training during 
the current reporting period. 
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FAA ALCOHOL TESTING MiS DATA COLLECTION FORM OMB No. 2120-0535 

/EAR COVERED BY THIS REPORT: 19 

A. AVIATION EMPLOYER INFORMATION 
Company Name FAA Plan No. j 

. •' . FAA Certificate No. I 
Street Address/P.O. Box I 

City State Zip Code j 

Other Part 121 and/or Part 135 certificate holders included in this report. (Attach additional sheets if necessary.) 

Company Name Telephone No. 
{ ) 

Street Address/P.O. Box 

City State Zip Code.: 

\, the undersigned, certify that the; information provided on this Federal Aviation Administration Alcohol Testing 
Management Information System Data Collection Form is, to the best of my knowledge and belief, true, correct, ana 
complete for the period stated. ^ 

signature Date 

- title ' i eiepnone NurnDer 

Title 18, U,S.C. Section 1001, makes it a criminal offense subject to a maximum fine of $10,000, or imprisonment for 
not more than 5 years, or both, to knowingly and willfully make or cause to be made any false or fraudulent statements 
or representations in any matter within the jurisdiction of any agency of the United States. 

The Federal Aviation Administration estimates that the average burden for this report form is, 2.5; hours, You may 
submit any comments concerning the accuracy of this burden estimate or any suggestions for reducing the burden 
to: FAA Drug Abatement Division (AAM-800); U.S. Department of Transportation; 400 7th St, S.W.; Washington, D C : 
20590; OR Office of Management and Budget, Paperwork Reduction Project (2120-43535); Washington, D.C. 20503. 

B. COVERED EMPLOYEES 
COVERED EMPLOYEES 

EMPLOYEE CATEGORY 
NUMBER OF FAA 

COVERED . 
EMPLOYEES . 

NUMBER OF EMPLOYEES COVERED BY MORE THAN ONE DOT " 
OPERATING ADMtNiSTRATlON EMPLOYEE CATEGORY 

NUMBER OF FAA 
COVERED . 

EMPLOYEES . FHWA • FRK FTA •. RSPA ; USCG , 
flight Crewmember 
Flight Attendant , 

. Flight Instructor 
Aircraft Dispatcher 
Maintenance 
Ground Security Coordinator 
.Aviation Screener 
Air Traffic Controller ••>-•• 

' 1 • -' TOTAL ' "" 
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. READ BEFORE COMPLETING THE REMAINDER OF THIS FORM: 

1. Ail items refer to the current reporting period only (for example, January 1, 1994 - December 31, 
': 1994)'." 

2. This report1 is only for testing REQUIRED BY THE FEDERAL AVIATION. ADMINISTRATION (FAA) 
AND THE U.S. .DEPARTMENT OF TRANSPORTATION (DOT): 

e Results should be reported only for employees in COVERED POSITIONS as defined by the FAA 
alcohol testing regulations. I 

• The information provided should only include testing for alcohol using the standard procedures 
required by DOT regulation 49 CFR Part 40. 

3. Information on refusals for testing should only be reported in Section D ["OTHER ALCOHOL 
TESTING/PROGRAM INFORMATION"). Do not include refusals for testing in other sections of this 
report. 

4. Complete all items; DO NOT LEAVE ANY ITEM BLANK. If the value for an Item is'zero (0), place a 
zero (0) on the form. . •: • • . _ . • 

C . ALCOHOL TESTING INFORMATION 
EMPLOYEE CATEGORY NUMBER OF 

SCREENING TESTS 
..NUMBER OF 

CONFIRMATION 
TESTS 

NUMBER OF 
CONFIRMATION TEST 
RESULTS EQUAL TO 
OR GREATER THAN 

0.02. BUT LESS THAN 
0.04 

NUMBER OF 
CONFIRMATION TEST 
RESULTS EQUAL TO 

. OR. GREATER THAN 
0,04 

PRE-EMPLOYMENT 

Flight Crewmember 

Flight Attendant 

Flight-Instructor \ 

Aircraft Dispatcher 

.Maintenance 

Ground Security Coordinator \ 

Aviation Screener 

Air Traffic Controller 

Total 

' RANDOM -

Flight Crewmember " 

Flight Attendant -
.Flight Instructor . 

Aircraft Dispatcher 

Maintenance 

Ground Security Coordinator 

' Aviation Screener 

Air Traffic Controller 

Total 

Number of persons denied a positron'as a covered employee following', a pre-employment alcohol test indicating an 
alconoi concentration,of 0.04 or greater' ' •' - • ' - -

2 
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C . ALCOHOL TESTING INFORMATION (cont.) 

EMPLOYEE CATEGORY • NUMBER OF ' -
SCREENING TESTS 

NUMBER OF -
CONFIRMATION 

TESTS-

NUMBER OF 
CONFIRMATION TEST 
RESULTS EQUAL TO " 
OR GREATER THAN 

- 0.02, BUT LESS THAN 
0.04. 

NUMBER OF 
CONFIRMATION TEST 
RESULTS EQUAL TO 
OR GREATER THAN 

0.04 

POST-ACCIDENT 

Flight Crewmember 

Flight Attendant . i 

Flight Instructor * 

Aircraft Dispatcher 

Maintenance 

Ground Security Coordinator 

, Aviation Screener 

Air Traffic Controller; 

Total 

REASONABLE SUSPICION 

Flight Crewmember •".'-

Flight Attendant 

Flight Instructor 

Aircraft Dispatcher 

Maintenance 

Ground Security Coordinator , 

Aviation Screener 

Air Traffic Controller 

Total 

•'• RETURN TO DUTY 

Flight Crewmember 

Flight Attendant ' 

Flight Instructor ' 

Aircraft Dispatcher . . 

Maintenance . . 

Ground Security Coordinator' 

Aviation Screener 

| Air Traffic Controller- - • 1 

Total 

Number of employees who engaged in alcohol misuse who were returned to duty in a covered 
, position {having complied'with the-recommendations of a substance abuse professional as described 
in FAA regulations): " •' "'"•""'• " "' .-.-'-_-'-••'•.'•,. ''*' '' 

3 
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C. ALCOHOL TESTING INFORMATION (cont.) 

EMPLOYEE CATEGORY NUMBER OF 
SCREENING TESTS 

NUMBER OF 
CONFIRMATION 

TESTS -

NUMBER OF 
CONFIRMATION TEST 
RESULTS EQUAL TO 

. OR GREATER THAN 
0.02, BUT LESS THAN 

0.04 

NUMBER OF 
CONFIRMATION TEST 

- RESULTS EQUAL TO 
OR GREATER THAN 

0.04 

FOLLOW-UP 
Flight Crewmember 
Flight Attendant 
Flight Instructor,,. 
Aircraft Dispatcher • ' • \ -

"Maintenance 
Ground Security Coordinator 
Aviation Screenef 
Air Traffic Controller 
Total 

ACTIONS TAKEN ON VIOLATIONS OF THIS REGULATION Number 

No longer employed with company: -

Reassigned to non-covered functions: 

Entered, rehabilitation, if applicable, and/or returned to covered functions: 

Other (specify): 

TOTAL 

D. OTHER ALCOHOL TESTING/PROGRAM INFORMATION 

Number of employees administered drug and alcohol tests at thesame time resulting in a 
verified positive drug test and an alcohol test indicating an alcohol concentration of 0.04 or 
greater: ' - 1 

VIOLATIONS OF OTHER ALCOHOL PROVISIONS/PROHIBITIONS OF THIS REGULATION 
NUMBER OF COVERED 

EMPLOYEES ; VIOLATION 

Covered employee used alcohol while performing satety-sensitive function. 

Covered employee used aicohol within 4/8 hours of performing.safety-sensitive 
function. 

Covered employee used-alcohol before.taking a required post-accident alcohol 
test. ... • 

• 

4 
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D. OTHER ALCOHOL TESTING/PROGRAM INFORMATION (com.) . . ' , _ 

EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST NUMBER OF REFUSALS EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST 

RANDOM TESTS OTHER TESTS 

Number of covered employees who refused to submit to an alcohol test 
required under the FAA rule: 

ACTION TAKEN NUMBER 

No longer employed with company: 

Reassigned to non-covered functions: 
* 

Entered rehabilitation, if applicable, and/or returned to covered 
functions: 

Other (specify): 

E. ALCOHOL TRAINING/EDUCATION 

ALCOHOL TRAINING/EDUCATION DURING CURRENT REPORTING PERIOD Number 

Number of supervisors who have received initial training on the specific contemporaneous physical, 
behavioral, and performance indicators of probable alcohol use as required by FAA alcohol testing 
regulations: 

5 



'7408 ," Federal Register./. Vol. 59, No. 31 / Tuesday, February 15, 1994 / Rules and. Regulation^ 

A L C O H O L T E S T I N G M A N A G E M E m " INFORMATION S Y S T E M (MIS) 
• E Z " DATA C O L L E C T I O N F O R M 

I N S T R U C T I O N S 

The following instructions are to be used as a guide for completing the Federa l Aviation 
Administration (FAA) and the U . S . Department of Transportation (DOT) Alcohol Testing MIS "EZ" 
Data Collection Form. This form should only be used if there are n o screening tests with results 
equal to or greater than 0.02 and no alcohol misuse to be reported by your company. These 
instructions outline and explain the information requested and indicate the probable sources for 
this information. This reporting form includes three sections^ These sections address the data 
elements required in the F A A / D O T alcohol testing regulations. 

S E C T I O N A - AVIATION E M P L O Y E R INFORMATION requires the company name for which the 
report is prepared, a current address, the company 's FAA Plan identification Number, and the 
F A A Operating Certificate Number held by the company (if any). Below the company name, list 
the name, address, and telephone number for any other aviation companies, covered under the 
report, attaching additional sheets, if necessary. Finally, a signature and title with a date are 
required certifying the correctness and completeness of the information provided o n the form, 
and a current telephone number (including the area code) of the individual'who prepared the, . 
report. 

S E C T I O N B - C O V E R E D E M P L O Y E E S requires a count for e a c h employee category that must 
be tested under the F A A / D O T regulations. For the FAA, the covered employee categories are: 
"Flight Crewmember'Vwhich includes pilots, flight engineers, and navigators; "Flight Attendant"; 
"Flight Instructor"; "Aircraft Dispatcher"; "Maintenance", Which includes employees who, perform 
preventive maintenance; "Ground Security Coordinator"; "Aviation Screener"; and "Air Traffic'' 
Controller." The most likely source for this information is the employer's personnel department. 
These counts should be based on the company records for the reported year. The T O T A L is a 
count of all covered employees for alt categories combined, i.e., the sum of the columns. 

Additional information must be completed if your company employs FAA covered personnel who 
a lso perform non-aviation duties covered by the alcohol rules of one or more other D O T 
operating administration. N U M B E R O F E M P L O Y E E S 0OVERED B Y M O R E T H A N O N E D O T 
OPERATING-ADMINISTRATION, requires that you identify the number of employees in each 
employee category under the appropriate additional operating administration(s), 

S E C T I O N C - A L C O H O L T E S T I N G INFORMATION requires information for alcohol testing. The 
first table requests information on the N U M B E R d F A L C O H O L S C R E E N I N G T E S T S C O N D U C T E D 
by employee category and type of test. All numbers entered into the pre-employment category 
section of the table should be separated, into the category of employment for which the applicant 
was applying. The other categories are for employee tes t ing.and require information for 
company employees in covered positions only. ; Enter the number of alcohol screening tests : 
conducted by employee category for each category of testing. The testing categories include: 
(1) random, (2) post-accident, (3) reasonable suspicion, (4) return to duty, and (5) follow-up 
testing. If no testing occurred zeroes should be entered. These numbers, do not include refusals 
for testing. Each column in the table should be added and the answer entered in the row 
marked "TOTAL". 

i 
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Following the table that summarizes ALCOHOL TESTING INFORMATION, you must provide a 
count of the number of employees who engaged in alcohol M I S U S E who WERE returned to duty 
in a covered position (having complied with the recommendations of a substance abuse 

- professional as described in FAA regulations). This information should be available from the 
personnel office and/or aicoho! program manager. 

SECTION D - OTHER ALCOHOL TESTING/PROGRAM INFORMATION requires information on the 
NUMBER OF COVERED EMPLOYEES who refused to submit to a random or other (pre-
employment, post-accident, reasonable suspicion, return to duty, or follow-up) alcohol test 
required, under the FAA .regulation and the action taken following the refusal. Indicate the 
number of employees subjected to the following actions: 

• No longer employed with company - include covered employees who resigned or were 
„. terminated as the result of a refusal to submit to an alcohol test. 

• ~ Reassigned to non-covered functions - include covered employees who were reassigned 
within the company to a non-covered position as the result of a refusal to submit to an 
alcohol test. -• r 

• Entered rehabilitation, rf applicable, and/or returned to covered functions -include covered 
employees who are undergoing or have completed a rehabilitation program and/or 
covered employees who have returned to a covered function. 

, • Other - include covered employees who did not fall under one of theprevious options 
and specify the actions taken. 

SECTION E - ALCOHOL TRAINING/EDUCATION requires information on the number of 
supervisory personnel who have" received the required alcohol training during the current 
reporting period. 
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FAA ALCOHOL TESTING MIS "EZ" DATA COLLECTION FORM OMB No." 2120-0535 
(No Alcohol Misuse) 

YEAR COVERED BY THIS REPORT: 19__ 

A. AVIATION EMPLOYER INFORMATION ' 
Company Name - , FAA Plan No. Company Name -

FAA Certificate No. 
Street Address/P.O. Box 

City 
* -

State - Zip Code 

Other Part 121 and/or Part 135 certificate holders included in this report. (Attach additional sheets if necessary.) 

Company Name Telephone No. 
( ) 

Street Address/P.O. Box 

City State Zip Code 

I, the undersigned, certify that the information provided on this Federal Aviation Administration Alcohol Testing 
Management Information System "EZ" Data Collection Form is, to the best of my knowledge and belief, true, correct, and 
complete for the period stated. 

i ' . Signature Date 

~~ Title ! " Telephone Number 

Title 18, U.S.C. Section 1001, makes it a criminal offense subject to a maximum fine of $10,000, or imprisonment 
for not more than 5 years, or both, to knowingly arid willfully make or cause to be made any false or fraudulent 
statements or representations in any matter within the jurisdiction of any agency of the United States. 

The Federal Aviation Administration estimates that the average burden for this report form is 1 hour. You may 
submit any comments concerning the accuracy of this burden estimate or any suggestions for reducing the burden 
to: FAA Drug Abatement Division (AAM-800); U.S. Department of Transportation; 400 7th St., S.W.; Washington, D.C. 
20590; OR Office of Management and Budget, Paperwork Reduction Project (2120-0535); Washington, D.C. 20503. 

B. COVERED EMPLOYEES 
COVERED EMPLOYEES 

EMPLOYEE CATEGORY 
NUMBER OF FAA 
.• COVERED 

EMPLOYEES 

NUMBER OF EMPLOYEES COVERED BY MORE THAN ONE DOT - -
OPERATING ADMINISTRATION . EMPLOYEE CATEGORY 

NUMBER OF FAA 
.• COVERED 

EMPLOYEES FHWA FRA FTA RSPA USCG 

Flight Crewmember •• - " 

Flight Attendant -• . • 

Flight Instructor . 

. Aircraft Dispatcher 

Maintenance . 

Ground Security Coordinator 

. Aviation Screener 

Air.Tratfic Controlter 

TOTAL' 

1 
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C. ALCOHOL TESTING INFORMATION 

. \ NUMBER OF SCREENING TESTS CONDUCTED 

EMPLOYEE 
CATEGORY 

PRE-
EMPLOYMENT, 

RANDOM POST-ACCIDENT! REASONABLE . 
SUSPICION 

RETURN TO 
DUTY . 

FOLLOW-UP ' " 

.FLIGHT CREWMEMBER 

FLIGHT ATTENDANT 

FLIGHT INSTRUCTOR • 

AIRCRAFT .DISPATCHER 

MAINTENANCE 

GROUND SECURITY 
'. COORDINATOR 

AVIATION SCREENER 

AIR TRAFFIC CONTROLLER • 

TOTAL 
" - ' 

Number of employees who engaged in alcohol misuse who were-returned to duty in a covered position 
(having complied with the recommendations of a substance abuse professional as described in FAA 
regulations): „ 

D. OTHER ALCOHOL TESTING/PROGRAM INFORMATION 

EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST ' , NUMBER OF REFUSALS V EMPLOYEES WHO REFUSED TO SUBMIT TO AN ALCOHOL TEST 

RANDOM TESTS OTHER TESTS 

Number of covered employees who refused to submit to an alcohol test 
required under the FAA ruie: 

ACTION TAKEN . '-' NUMBER 
No fonger employed with company: 
Reassigned to non-covered functions: . 
Entered rehabilitation, if applicable, and/or returned to covered functions:: 
Other (specify): 

E, ALCOHOL TRAINING/EDUCATION 

ALCOHOL TRAINING/EDUCATION DURING CURRENT REPORTING PERIOD Number . 

Number of supervisors who have received initial training on the specific contemporaneous physical, 
behavioral, and, performance indicators of probable alcohol use as required by!FAA alcohol testing 
regulations: • . : - • ; 

2 

IFR OQC 94-2032 Filed 2-3-94; 1:00 pm] 
BILLING CODE 4S10-19-C . 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

"14 CFR Parts 65,121,135 
[Docket No, 25148; Notice No. 94-3J 
RIN 2120-AC33 

Antidrug Program for Personnel 
Engaged In Specified Aviation 
Activities 
AGENCY*. Federal Aviation 
Administration (FAA), DOT. 
A C T I O N : Notice of proposed rulemaking 
(NPRM). " 

S U M M A R Y : On November 14,1988, the 
F A A issued a final rule requiring 
specified aviation employers and 
operators to initiate antidrug programs, 
including drug testing, for personnel 
performing specified safety-related 
functions. Subsequently, on October 28, 
1991, the Omnibus Transportation 
Employee Testing Act of 1991 (the Act) 
was'enacted. Among other things, the 
Act provided a statutory mandate for 
drug testing in the aviation industry and 
required specific consequences for 
positive drug tests. This NPRM proposes 
amendments to certain provisions of the 
FAA's antidrug rule to comply with the 
Act. The NPRM also proposes certain 
other changes to the antidrug rule that 
would clarify employer and medical 
review officer (MRO) responsibilities or 
address other issues that have been 
identified since the promulgation of the 
rule. These amending changes would 
facilitate implementation and 
enforcement of the final rule. 
D A T E S : Comments must be received on 
or before April 18,1994. 
A D D R E S S E S : Comments on this notice 
should be mailed, in triplicate, to: 
Federal Aviation Administration, Office 
of the Chief Counsel, Attn: Rules Docket 
(AGC-10), Docket No. 25148,800 
Independence Avenue, SW., 
Washington, DC 20591. Comments that 
are delivered to mis address must be 
marked "Docket No. 25148." Comments 
may be examined in room 915G 
between 8:30 a.m. and 5 pjn. on 
weekdays, except Federal holidays; 
F O R F U R T H E R INFORMATION C O N T A C T : Ms. 
Julie B. Murdoch, Office of Aviation, / 
Medicine, Drug Abatement Division/ 
(AAM-800), Federal Aviation. 
Administration, 400 7th Street, SW., 
Washington, D C 20590; telephone (202) 
366-6710. 

S U P P L E M E N T A R Y INFORMATION: 

Availability of NPRM 
Any person may obtain a copy of this 

NPRM by submitting a request to the 

Federal Aviation Administration, Office 
of Public Affairs, Attn: Public Inquiry 
Center (APA-230), 800 Independence 
Avenue, SW., Washington, DC 20591, or 
by calling (202) 267-3484. Requests 
must include the notice number of this 
NPRM. 

Persons interested in being placed on 
a mailing list for future rulemaking 
actions should request a copy of 
Advisory Circular 11-2 A, Notice of 
Proposed Rulemaking Distribution 
System, which describes the application 
procedures. 

Background 
On Novernber 21,1988, the FAA : 

issued its final antidrug rule requiring 
certain aviationemployers and 
operators to develop and to implement 

- an antidrug program for employees 
performing specified aviation activities 
(53 FR 47024). Initially, the rule was 
issued under the general authority of the 
F A A Administrator to promulgate 
regulations relating to AVIATION safety; 
however, the Omnibus Transportation 
Employee Testing Act of 1991 (the Act) 
amended the Federal Aviation Act of 
1958 (the FAActj to provide^statutory 

. mandate for drug testing of aircarrier 
employees. The Act also prescribed 
certain; consequences, for prohibited 
drug use and mandated the use of split 
specimen testing. This notice propos 
changes to the antidrug rule that wadld 
conform the rule to the requirements OL 
the Act. 

In addition to the coruorminc^changes 
required.by the Act, this notice also 
proposes certain other changes to the 
antidrug rule. Each of thesechanges 
would clarify the requirements of the 
rule, or otherwise address concerns that 

; have been raised since the rule was 
published. Although the F A A has 
issued a number of amendments to the 
rule, most of these amendments; simply 
deferred t ie various compliance 
deadlines or/effective dates contained in 
the rule. This notice includes 
substantive changes TO address 
provisions of the rule that are in some 
cases/unclear, do not comport with the 
changes in the final DOT drug testing ; 
procedures issued on December 1,1989, 
ir do not adequately address required 

steps in the implementation process. 
• Many of the issues underlying the 
proposed changes were raised by. 
employers implementing the rule, by 
physicians performing MRO functions, 
and by other federal agencies. After 
studying these issues, the F A A 
determined that the needs of the 
industry would best be served by the 
amendments proposed in this 
rulemaking action. The amendments 

#would also meet the needs of public 

safety, and facilitate the compliance and 
enforcement mandate of the F A A . 
Discussion of the Proposed 
Amendments 

This rulemaking action encompasses 
a variety of proposed changes to the 
FAA's antidrug regulations, most of / 
which would affect the operational / 
provisions of the antidrug rule found in 
14 CFR part 121; appendix I. These7 

changes range from minor technical 
changes to a complete revision/of the 
MRO provisions. Each of the/proposed 
changes is discussed in detail below. 

Amendments Requiredpytiie Act 
Prohibition on Service; Rehabilitation 
and Evaluation 

Among the amendments to theFAAct 
in the OmnibusTransportation 
Employee Testing Act is a section 
entitled "Prbnibition on service" (found 
at new FAAct section 614(b)), which 
pro videsthat no person who is 
determined to have engaged in illegal 

. drugydse may perform a safety-sensitive 
FUNCTION after such determination- The 
FAA's regulations that address use of 

)hibited drugs (see, e.g., 14 CFR 
15.46(c), (d)) already include such a 

prohibition on continued duty; 
however, these sections would he 
revised slightly to reflect the fact that 
entities other than certificate holders 
(i.e., contractor companies) can require 
drug tests under the antidrug rule if they 

^have an FAA-approved antidrug 
program. 

Section 614(b)(2) of the FAAct, 
feet of Rehabilitation," states that no 

covered employee may perform a safety-
sensitive function after engaging in. 
prohibited conduct unless he or she has 
completed a rehabilitation program 
under THERMOVISIONS of section 614(c) of 
the FAAct.^Section 614(c)(1) requires 

. the Administrator to prescribe . 
regulations THAT at a minimum provide 
for the identification and opportunity 
for treatment of employees in need of 
assistance in resolving problems with 
the use of conirolleo\substances. 
Further, the section states that the 
Administrator shall determine the 
circumstances under which such 
employees shall be required to 
participate in such a program. This 
language recognizes that rehabilitation 
may not be appropriate or warranted in 
all cases of prohibited conduct. 

The legislative requirement of section 
614(b)(2) is implemented in the 
proposed revisions to paragraph A, 
section VII, of appendix I. The 
legislative history of the Act-reflected 
the fact that the FAA did not prescribe 
regulations with respect to specific 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 121 
[Docket No. 27065; Amendment No. 121-
237] 
RIN 2120-AE43 

Alcoho! Misuse Prevention Program 
for Personnel Engaged in Specified 
Aviation Activities 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Technical amendment. 

SUMMARY: This document contains 
technical amendments to the final rule 
establishing the alcohol misuse 
prevention program (AMPP). The final 
rule was published February 15,1994. 
These amendments correct 
typographical errors or clarify 
provisions to reflect the FAA's actual 
intent. 
EFFECTIVE DATE: October 21,1994. 
FOR FURTHER INFORMATION CONTACT: 
Office of Aviation Medicine, Drug 
Abatement Division (AMA-800), 
Federal Aviation Administration, 400 
7th Street, SW. , Washington, D C 20590; 
telephone (202) 366-6710. 

SUPPLEMENTARY INFORMATION: 

Availability of Notice 
Any person may obtain a copy of this 

notice by submitting a request to the 
Federal Aviation Administration, Office 
of Public Affairs, Attn: Public Inquiry 
Center (APA-230), 800 Independence 
Avenue, SW. , Washington, D C 20591, or 
by calling (202) 267-3484. Requests 
must include the notice number of this 
notice. 

Persons interested in being placed on 
a mailing list for future rulemaking 
actions should request a copy of 
Advisory Circular 11-2A. Notice of 

Proposed Rulemaking Distribution 
System, which describes the application 
procedures. 

Background 

On February 15,1994, the F A A 
published a final rule establishing the 
A M P P for the aviation industry (59 FR 
7380). Since the publication ofthe final 
rule, the F A A identified six items 
requiring editorial amendment to 
correct typographical errors or to clarify 
provisions to reflect the F A A ' s actual 
intent. These revisions will facilitate 
implementation ofthe final rule. 

List of Subjects in 14 C F R Part 121 

Air carriers, Aircraft, Aircraft pilots, 
Airmen, Airplanes, Air transportation, 
Alcohol, Alcoholism, Aviation safety, 
Safety, and Transportation. 

The F A A provides notice of the 
following amendments to 14 C F R part 
121: 

PART 121—CERTIFICATION AND 
OPERATIONS: DOMESTIC, FLAG, AND 
SUPPLEMENTAL AIR CARRIERS AND 
COMMERCIAL OPERATORS OF 
LARGE AIRCRAFT 

1. The authority citation for part 121 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1355,1356, 
1357,1401,1431-1430, 1485, and 1502 
(revised, Pub. L. 102-143, October 28,1991); 
49 U.S.C. 106(g) (revised, Pub. L. 97-449, 
January 22,1983). 

Appendix J to Part 121—Alcohol 
Misuse Prevention Program 

2. In section IV, subparagraphs 2(a) 
and 3(c) of paragraph A are revised to 
read as follows: 
* * * * * 

IV. Handling of Test Results, Record 
Retention, and Confidentiality 
A . Retention of Records 
* * * * * 

2 * * * 
(a) Five \>eors. Records of employee alcohol 

test results with results indicating an alcohol 
concentration of 0.02 or greater, records 
related to other violations of §§ 65.46a, 
121.458, or 135.253 of this chapter, 
documentation of refusals to take required 
alcohol tests, calibration documentation, 
employee evaluations and referrals, and 
copies of any annual reports submitted to the 
FAA under this appendix shall be 
maintained for a minimum of 5 years. 
* * * * * 

3. * * * 
(c) Records related to other violations of 

§§ 65.46a, 121.458, or 135.253 of this chapter. 
* * * * * 

3. *n section V, paragraph B, 
subparagraph 1 of paragraph C , and 

paragraph D are revised to read as 
follows: 
* * * * * 
V. Consequences for Employees Engaging in 
Alcohol-Related Conduct 
* * * * * 

B. Permanent Disqualification From Service 
An employee who violates §§ 65.46a(c), 

121.458(c), or 135.253(c) of this chapter, or 
who engages in alcohol use that violates 
another alcohol misuse provision of 
§§ 65.46a, 121.458, or 135.253 of this chapter 
and had previously engaged in alcohol use 
that violated the provisions of §§65.46a, 
121.458, or 135.253 of this chapter after 
becoming subject to such prohibitions is 
permanently precluded from performing for 
an employer the safety-sensitive duties the 
employee performed before such violation. 

C * * • 
1. An employer who determines that a 

covered employee who holds an airman 
medical certificate issued under part 67 of 
this chapter has engaged in alcohol use that 
violated the alcohol misuse provisions of 
§§ 65.46a, 121.458, or 135.253 of this chapter 
shall notify the Federal Air Surgeon within 
2 working days. 
* * * * * 

D. * * * 
1. Except as provided in subparagraph 2 of 

this paragraph D, each employer shall notify 
the FAA within 5 working days of any 
covered employee who holds a certificate 
issued under 14 CFR part 61, part 63, or part 
65 who has refused to submit to an alcohol 
test required under this appendix. 
Notifications should be sent to: Federal 
Aviation Administration, Aviation Standards 
National Field Office, Airmen Certification 
Branch, AVN-460, P.O. Box 25082, 
Oklahoma City, OK 73125. 

2. An employer is not required to notify the 
above office of refusals to submit to pre-
employment alcohol tests or refusals to 
submit to return to duty tests. 
* * * * * 

4. In section VII, subparagraph 2(b) of 
paragraph A , is revised to read as 
follows: 
* * * * * 
VII. Employer's Alcohol Misuse Prevention 
Program 

A . * * • 
2 * * * 
(b) No employer shall use a contractor 

company's employee who is not subject to 
the employer's AMPP unless the employer 
has first determined that the employee is 
subject to the contractor company's FAA-
mandated AMPP. 
* * * * * 

Issued in Washington, DC, on October 17, 
1994. 
Michael E. Chase, 
Acting Assistant Chief Counsel, Office of the 
Chief Counsel. 
[FR Doc. 94-26066 Filed 10-20-94; 8:45 am) 
BILLING CODE 48KM3-M 
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Federal Aviation Administration 

14 CFR Part 121 
[Docket No. 27065; amendment 121-237] 
RIN 2120-AE43 
Federal Railroad Administration 

49 CFR Part 219 
[Docket No. RSOR-6] 
RIN 2130-AA81 

Federal Highway Administration 

49 CFR Part 362 

[Docket No. MC-118, MC-G2-19, MC-02-23] 
RIN 2125-AA79,2125-AC85,2125-AD06 

Federal Transit Administration 

49 CFR Part 654 

[Docket No. 92-1] 

RIN 2132-AA38 

Suspension of Pre-employment 
Alcohol Testing Requirement 

AGENCIES: Federal Aviation 
Administration, Federal Highway 
Administration, Federal Railroad 
Administration. Federal Transit 
Administration, DOT. 
ACTION: Final rule. 

SUMMARY: The United States Court of 
Appeals for the Fourth Circuit recently 
issued a decision that vacated the pre-
employment alcohol testing 
requirements of the Federal Highway 
Administration's alcohol testing rule. 
The Court remanded this provision to 
the agency for further proceedings 

, consistent with its opinion. While the 
pre-employment alcohol testing 
requirements of the Federal Transit 
Administration, Federal Railroad 

Administration, and Federal Aviation 
Administration were not before the . 
Court in the case, the rationale of the 
Court's decision applies to these 
requirements as well. For these reasons, 
the Department is suspending the pre-
employment alcohol testing 
requirements of each of the four 
operating administrations until further 
notice. 
DATES: This rule is effective May 10, 
1995, except for the amendment 49 CFR 
382.301 which is effective May 1,1995. 
FOR FURTHER INFORMATION CONTACT: For 
general questions, the Office of General 
Counsel (202-366-9306). For questions 
regarding a specific operating 
administration, please call the following 
people: FTA—Judy Meade (202) 366-
2896, FRA—Lamar Allen (202) 366-
0127, FHWA—Office of Motor Carrier 
Research and Standards (202) 366-1790, 
FAA—Bill McAndrew (202) 366-6710. 
SUFVL^MEiT.'ARV INFORMATION: In its 
April 5 ,1995, decision in American 
Trucking Associations, Inc. v. FHWA, 
the U.S. Court of Appeals for the Fourth 
Circuit vacated the FHWA's pre-
employment alcohol testing m l e and 
remanded it to the agency for further 
rulemaking consistent with its opinion. 
The rule implemented the Omnibus 
Transportation Employee Testing Act of. 
1991, which required pre-employment 
testing "for use, in violation of law or 
Federal regulation, of alcohol or a 
controlled substance;" The rule required 
commercial motor vehicle employers to 
administer pre-employment tests 1o a 
new driver. The test could occur at any 
time up to the performance of the 
driver's first safety-sensitive activity and 
thus permitted administration of the test 
either before or after the driver was 
hired. In vacating and remanding the 
rule, the court made the" following key 
findings: 

• Giving employers the option of 
conducting "pre-hire" pre-employment 
tests did not satisfy the Act's 
requirement of testingJor alcohol use 
"in violation of law or Federal 
regulation" since alcohol consumption 
prior to a job application is generally 
not illegal. 

• If the agency believes that "pre-
employment" testing also means "pre-
activity" testing, then i t should require 
the driver to be tested before the 
performance of each safety-sensitive 
activity, not just his first. 

• The agency's explanation to the 
court that "pre-activity" testing was 
permitted in order to reconcile the Act's 
pre-employment testing requirement 
with its reference to unlawful alcohol 
use Was not supported by the 
rulemaking record. 

• On remand, the agency should 
consider whether'"pre-employment" 
could reasonably mean anything other 
than "pre-hire." The court noted that it 
likely did not. The agency should also 
determine whether Congress intended 
pre-employment alcohol testing to apply 
only to the small group of drivers for 
whom prehire alcohol use might be 
illegal and estimate how many job 
applicants will fall into.this group. 

• The court rejected ATA's 
alternative argument that FHWA had 
the statutory authority t o waive all 
drivers from the pre-employment 
alcohol testing requirement and agreed 
with FHWA that such an all-
encompassing waiver would effectively 
repeal the requirement and would thus 
be impermissibly broad. 

This decision did not vacate the pre-
employment alcohol testing regulations 
of the other modes, which were not 
before the court, but these regulations 
are based on parallel statutory language, 
and the rationale of the court's decision 
applies to them as well. 

Because the Court's decision has 
vacated FHWA's pre-employment 
alcohol testing rule and created 
substantial uncertainty about the legal 
validity of the other operating 
administration'srules, the Department 
has decided to suspend all four pre-
employment alcohol testing rules at this 
time. This suspension will be until 
further notice. Following its 
consideration of the issues involved on 
remand from the Court, the Department 
will decide what course of action to 
follow (e.g., withdrawal or amendment 
of the requirements, consistent with the 
Court's opinion). Such action would be 
taken through the rulemaking process. 

As a result of this action, large 
employers regulated by FHWA are not 
required.to do pre-employment alcohol 
testing. Employers regulated by FTA, 
FAA, and FRA w h o have begun testing . 
are not required to continue pre-
employment alcohol testing: Employers 
who are scheduled to begin pre-
employment alcohol testing at a later 
date (e.g.,. January 1,1996) will not be 
required to do so. Any employer may 
conduct pre-employment alcohoL testing 
under its own authority. Because of the 
Court's decision and this suspension, 
employers who wish to continue such 
testing may not claim a basis in Federal 
law or regulation for doing so, however. 
We would also emphasize that this 
action applies only to pre-employment 
alcohol testing. Drag testing, and other 
types of alcohol tests, are not affected. 

As announced by Secretary of 
Transportation Federico Pena before the 
Court's decision was issued, the 
Department is sending a proposed bill to 
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CONGRESS THAT WOULD MAKE PRE-
EMPLOYMENT ALCOHOL TESTING 
DISCRETIONARY WITH EMPLOYERS. THIS 
LEGISLATION IS BASED ON THE 
ADMINISTRATION'S POLICY OF ELIMINATING 
REGULATIONS THAT ARE UNNECESSARY OR TOO 
COSTLY AND BURDENSOME. IT WOULD CLARIFY 
THAT EMPLOYERS ARE NOT REQUIRED TO 
CONDUCT SUCH TESTING, BUT HAVE THE 
OPTION OF DOING SO UNDER THE AUTHORITY 
OF FEDERAL LAW. 

Regulatory Process Matters 
DOT Regulatory Policies and Procedures 

T H E FINAL RULE IS CONSIDERED TO B E A . 
NONSIGNIFICANT RULEMAKING UNDER D O T 
RDGULATORY POLICIES AND PROCEDURES, 4 4 
F R 1 1 0 3 4 . IT ALSO IS A NONSIGNIFICANT RULE 
FOR PURPOSES OF EXECUTIVE ORDER 1 2 8 8 6 . 
T H E DEPARTMENT ESTIMATED, AT THE TIME 
IT ISSUED ITS FINAL ALCOHOL TESTING RULES IN 
FEBRUARY 1 9 9 4 , THAT PRE-EMPLOYMENT 
ALCOHOL TESTING IN THE FOUR OPERATING 
ADMINISTRATIONS WOULD COST 
APPROXIMATELY $ 2 8 MILLION PER YEAR. 
SUSPENDING THE RULES WILL 
PROPORTIONALLY SAVE THESE EXPENDITURES 
DURING THE PERIOD THE SUSPENSION IS IN 
EFFECT. 

Executive Order 12612 
THIS FINAL RIDE HAS BEEN ANALYZED IN 

ACCORDANCE WITH THE PRINCIPLES AND 
CRITERIA CONTAINED IN EXECUTIVE ORDER 
1 2 6 1 2 , AND IT HAS BEEN DETERMINED THAT 
IT DOES NOT HAVE SUFFICIENT FEDERALISM 
IMPLICATIONS TO WARRANT THE PREPARATION 
OF A FEDERALISM ASSESSMENT. 

Immediate Effectiveness and Issuance 
Without Prior Notice and Comment 

BECAUSE IT IS NECESSARY FOR THE 
DEPARTMENT IMMEDIATELY TO IMPLEMENT 
THE COURT'S DECISION, BECAUSE THE 
DEPARTMENT DOES NOT HAVE ANY 
DISCRETION WITH RESPECT TO COMPLIANCE 
WITH THIS DECISION, AND BECAUSE THE 
DEPARTMENT MUST PROMPTLY RESOLVE ANY 
LEGAL UNCERTAINTY OVER THE VALIDITY OF 
PRE-EMPLOYMENT ALCOHOL TESTING THE 
DECISION HAS CREATED, THE DEPARTMENT 
FINDS THAT THERE IS GOOD CAUSE TO MAKE 
THIS RULE EFFECTIVE IMMEDIATELY. FOR THE 
SAME REASONS, THE DEPARTMENT FINDS THAT 
PRIOR NOTICE AND PUBLIC COMMENT WOULD 
B E IMPRACTICABLE, UNNECESSARY, AND 
CONTRARY TO THE PUBLIC INTEREST. 

F A A 
List of Subjects in 1 4 CFR Part 1 2 1 

AIR CARRIERS, AIRCRAFT, AIRCRAFT PILOTS, 
AIRMEN, AIRPLANES, AIR TRANSPORTATION, 
AVIATION SAFETY. DRUG ABUSE, DRUGS, 
NARCOTICS, PILOTS, SAFETY, TRANSPORTATION. 

FOR THE REASONS SET OUT IN THE 
PREAMBLE, THE FEDERAL AVIATION 
ADMINISTRATION AMENDS 1 4 C F R PART 
1 2 1 , AS FOLLOWS: 

P A R T 1 2 1 — C E R T I F I C A T I O N A N D 
O P E R A T I O N S : D O M E S T I C , F L A G , A N D 
S U P P L E M E N T A L A I R C A R R I E R S A N D 
C O M M E R C I A L O P E R A T O R S O F 
L A R G E A I R C R A F T 

1 . T H E AUTHORITY CITATION FOR PART 1 2 1 
CONTINUES TO READ AS FOLLOWS: 

AUTHORITY: 4 9 U . S . C 1354(A) , 1 3 5 5 , 1 3 5 6 , 
1 3 5 7 , 1 4 0 1 , 1 4 2 1 - 1 4 3 0 , 1 4 8 5 , AND 1 5 0 2 
(REVISED PUB. L . 1 0 2 - 1 4 3 , OCTOBER 2 8 , 1 9 9 1 ) ; 
4 9 U.S.C. 106(G) (REVISED. PUB. L. 9 7 - 4 4 9 . 
JANUARY 1 2 , 1 9 8 3 ) . 

2 . IN A P P E N D I X J , SEC. HI, SUBSECTION 
A ("PRE-EMPLOYMENT") IS SUSPENDED AS 
OF MAY 1 0 , 1 9 9 5 . 

ISSUED IN WASHINGTON, DC ON MAY 3 , 1 9 9 5 . 

DAVID R. HINSON, 

Administrator, Federal Aviation 
Administration. 

FRA 
LIST OF SUBJECTS IN 4 9 C F R PART 2 1 0 

ALCOHOL AND DRUG ABUSE, RAILROAD 
SAFETY, REPORTING AND RECORDKEEPING 
REQUIREMENTS. 

FOR THE REASONS STATED IN THE 
PREAMBLE, F R A AMENDS 4 9 C F R PART 2 1 9 , 
AS FOLLOWS: 

P A R T 2 1 9 — C O N T R O L O F A L C O H O L 
A N D D R U G U S E 

1 . T H E AUTHORITY FOR PART 2 1 9 
CONTINUES TO READ AS FOLLOWS: 

AUTHORITY: 4 9 U.S.C. 2 0 1 0 3 , 2 0 1 0 7 , 2 0 1 1 1 , 
2 0 1 1 2 , 2 0 1 1 3 , 2 0 1 4 0 , 2 1 3 0 1 , 2 1 3 0 4 ; PUB. L. 
1 0 3 - 2 7 2 (JULY 5 , 1 9 9 4 ) ; AND 4 9 C F R 1.49(M). 

2 . IN § 2 1 9 . 5 0 1 , PARAGRAPH (F) IS ADDED 
TO READ AS FOLLOWS: 

S 2 1 9 . 5 0 1 PRE-EMPLOYMENT TESTS. 
* * * * * 

(F) NOTWITHSTANDING ANY OTHER 
PROVISIONS OF THIS SUBPART, ALL PROVISIONS 
AND REQUIREMENTS IN THIS SECTION 
PERTAINING TO PREEMPLOYMENT TESTING FOR 
ALCOHOL ARE SUSPENDED AS OF MAY 1 0 , 
1 9 9 5 . 

ISSUED IN WASHINGTON, DC ON MAY 3 , 1 9 9 5 . 

JOLENE M. MOLITORIS, 

Administrator, Federal Railroad _ 
Administration. 

F H W A 

LIST OF SUBJECTS IN 4 9 C F R PART 3 8 2 

ALCOHOL AND DRUG ABUSE, HIGHWAY 
SAFETY, REPORTING AND RECORDKEEPING 
REQUIREMENTS. 

FOR THE REASONS STATED IN THE 
PREAMBLE, THE F H W A AMENDS 4 9 C F R 
PART 3 8 2 , AS FOLLOWS: 

P A R T 3 8 2 — C O N T R O L L E D 
S U B S T A N C E S A N D A L C O H O L U S E 
A N D T E S T I N G 

1. T H E AUTHORITY FOR PART 3 8 2 
CONTINUES TO READ AS FOLLOWS: 

AUTHORITY: 4 9 U.S.C. 3 1 3 0 6 ; 4 9 U.S.C. APP. 
3 1 2 0 1 ET. SEQ.; 4 9 U.S.C. 3 1 5 0 2 ; 4 9 C F R 1 .48 . 

2 . IN § 3 8 2 . 3 0 1 , PARAGRAPH (E) IS ADDED 
TO READ AS FOLLOWS: 

§ 3 8 2 . 3 0 1 PRE-EMPLOYMENT TESTING. 

( E ) NOTWITHSTANDING ANY OTHER 
PROVISIONS OF THIS SUBPART, ALL PROVISIONS 
AND REQUIREMENTS IN THIS SECTION 

: PERTAINING TO PREEMPLOYMENT TESTING FOR 
ALCOHOL ARE SUSPENDED AS OF MAY 1 , 
1 9 9 5 . 

ISSUED IN WASHINGTON, DC ON MAY 3 , 1 9 9 5 . 
RODNEY SLATER, 
Administrator, Federal Highway 
Administration. 
FTA 
LIST OF SUBJECTS IN 4 9 C F R PART 6 5 4 

ALCOHOL TESTING, GRANT PROGRAMS-
TRANSPORTATION, MASS TRANSPORTATION, 
REPORTING AND RECORDKEEPING 
REQUIREMENTS, SAFETY, TRANSPORTATION. 

FOR THE REASONS SET OUT IN THE 
PREAMBLE, THE FEDERAL TRANSIT 
ADMINISTRATION AMENDS 4 9 C F R PART 
6 5 4 , AS FOLLOWS: 

P A R T 6 5 4 — P R E V E N T I O N O F 
A L C O H O L M I S U S E IN T R A N S I T 
O P E R A T I O N S 

1 . THE AUTHORITY FOR PART 6 5 4 
CONTINUES TO READ AS FOLLOWS: 

AUTHORITY: 4 9 U.S.C. 5 3 3 1 ; 4 9 C F R 1 .51 . 

2 . SECTION 6 5 4 . 3 1 IS SUSPENDED AS OF 
MAY 1 0 , 1 9 9 5 . 

ISSUED IN WASHINGTON, DC ON MAY 3 , 1 9 9 5 . 
GORDON f. LINTON, 
ADMINISTRATOR, Federal Transit 
Administration. 
[FR DOC._ 9 5 - 1 1 5 2 2 FILED 5 - 8 - 9 5 ; 1 1 : 2 7 AM) 
BILUNQ CODE 4S10-62-P 


