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Nondiscrimination on the Basis of
Handicap In Air Travel

AQENCY: Office of the Secretary, DOT.
AcCTION: Final rule.

SUMMARY: The Department is issuing a
final rule 1o implement the Air Carrier
Access Act of 1986. The rule prohibits
discrimination by air carriers on the
basis of handicap, consistent with the
safe carriage of all passengers. It
includes general and administrative

. provisions and provisions concerning

physical facilities and services to be
provided to passengers with disabilities.
EFFECYIVE DATE: This rule is effective
April 5, 1990,

FOR FURTHER INFORMATION CONTACT:
Rabert C. Ashby, Deputy Assistant
General Counse! for Regulation and
Enforcement, Department of :
Transportation, 400 7th St., SW.. Room
10424, Washington, DC 20590. Telephone
202-366-9306 (voice); 202-755~7687
{TDD).

SUPPLEMENTARY INFORMATION:

Other Documents Being Published /iWith :

This Rule

This final rule is parl of a package of
rulemaking documents being published
today, which collectively address jssues
relating to air travel for persons with
disabilities, The other documents
include a notice of proposed rulemaking
{NPRM) to amend the Department'a
section 504 rule pertaining to federally-
assisted airports (48 CFR 27.71}, a
supplemental notice of proposed
rulemaking {SNPRM] concerning
additional issues raised by comments to
the Air Carrier Access Act rulemaking
docket, end an advance notice of
proposed rulemaking [ANPRM)
reguesting additional data about cerlain
~ issues on which the Department lacked

sufficient information to make a final
decision in this rule, In addition, the
Federal Aviation Administration is
publishing its final rule on the subject of
exit row seating.

Summary of Contents of Final Rule

For the convenience of readers, the
following is a short summary of the
highlights of this final rule:

* The rule applies to all air carriers

-providing air traneportation. This does
nol include foreign air carriers. Indirect
"air carriers are nol covered by certain

" provide services to passengers.-

. accessible lavatory must have an on-

" gan, with 48 hours’ advance notice, have
- an on-board wheelchair on their flight,

Federal Register / Vol, 55, No, 44 / Tuesday, March 6, 1990 / Rules and Regulations -

¢ Carriers may not require a ,
handicapped person to travel with an
attendant, except in certain very limited
circumstances. If a handicapped person
and the carrier disagree about whether
these circumstances exist, the carrier
may require the attendant, but the
carrier cagnnot charge for the
transportation of the attendant.

* Carriers may not keep anyone out
-of a seat on the basis of handicap, or
require anyone 1o sit in & particular seat
on the basis of handicap, except to
comply with an FAA safety rule. FAA's
final rule on exit row seating, being
published today, allows carriers to place
in exit rows only persons who can
perform a series of functions necessary
in an emergency evacuation.

+ Carriers are required 1o provide
boarding assistance, except that they
need not hand-carry a person on board
- small plane for which a lift, boarding
chair, or other device will not work in
the present state of technology.
Assistance within the cabin is also

_required {but not extensive personal
services).

-» Disabled passengers’ items stored
in the cabin must conform to FAA carry-
on baggage rules. Wheelchairs and other
-assistive devices have priority for in-
cabin storage space over other
passengers’ items brought on board at
the same airport, if the disabled
passenger chooses to preboard.

* Wheelchairs and other assistive
devices have pricrity over other ilems
far storage in the baggage compartment.

¢ Carriers must accept battery-
powered wheelchairs, including the
--batteries, packaging the batteries in
- .hazardous materials packages when
- necessary. The carrier provides the
- . packaging. ;

"e Carriers may not charge for
providing accommodations required by
the rule

+ Other substantive provisions
concern treatment of mobility aids and
assistive devices, passenger '
information, accommodations of persons
with hearing impairments, security
_screening, communicable diseases and
medical certificates, and service

#nimals.

# Training is required for carrier and
contractor personnel who deal with the
Araveling public.

» Major and national carriers, and
‘their code-sharing pariners, must submit

-their procedures for complying with the
-yule to DOT for review.
-+ Carriers must establish their own

provisions that concern the direct
provision of air transportation services.

= A “qualified handicapped .
individual” is defined as a handicapped
individual who validly obtains a ticket,
comes to the airport for the flight, and
meets nondiscriminatory contract of
carriage requirements that apply to
everyone. In conjunction with the
provisions of the rule concerning refusal
of transportation and requirements for
atlendants, this definition is fully -
consistent with the relevant provisions
of the 1882 Civi! Aeronautics Board rule
on this subject, as Congress intended.
-« Carriers must obtain an assurance
of compliance from contractors who

* New aircraft (30 or more seats) must
have movable aisle armrests on half the
aisles in the aircrafl,

* New widebody aircraft must have
accessible lavatories. The ANPRM
seeks more data on accessible
lavatories for smaller aircraft.

+ New aircraft {100 or more seats)
must have priority space for atonng a
wheclchair in the cabin.

» Aircraft {80 or more seats) with an

board chair. For flights on aircraft that
do not have accessible lavatories,
handicapped passengers who can use an
inaccessible lavatory but need an on-
board wheelchair to reach the lavatory

¢ New aircraft requirements apply to
planes ordered after the effective date of
the rule or delivered more than two
years after the effective date. No retrofit
ia required (although on-board
wheelchairs will have to be provided
within two years). However, as existing
planes are refurbished, accessibility
{eatures would be added.

» Facilities and services at airports
which carriers own or operate would
have to meet the same accessibility
standards that Federally-assisted airport
operators must meet.

» Carriers may not refuse
transportation to people on the basis of
handicap. By Federal statute, carriers
may exclude anyone from a flight if .
carrying the person would be inimical to
the safety of the flight. If  carrier
excludes & handicapped person on
safety grounds, the carrier must provide
& written explanation of the decision.

* Carriers may not limit the number
of handicapped persons en a flight.

» Carriers may not require advance -
notice that a handicapped person is
4raveling. Carriers may require up to 48

hours advance notice for certain - - ..-compliance procedures, including
accommodations that require - provlsion for “'compleints resolution
preperation time. tﬂﬁdnh" and responding to written
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com-p]ainls. A DOT enforcement
mechanism is also available.

Background

Air carrier policies and practices
roncerning disabled passengers have
long been a troublesome and :
controversial subject. Many disabled
passengers have objected to airline
policies that they view as inconvenient,
unnecessary, and discriminatory.
Disabled passengers have also
expressed concern aboul the seeming
inconsistency of airline policies,
asserting that it is often difficult for
them to know, from one airline to the
next or even from one {erminal or flight
crew to the next on the same airline,
what conditions will be imposed on
their ability to travel. Air carriers, on the
other hand, have defended some of
these palicies as being necessary for
safety, for economic reascns, or for the
convenience of passengers,

In 1982, the Civil Aeronautics Board
{CAB) promulgated 14 CFR par: 382, a
regulation intended to prohibit
discrimination on the basis of handicap
by certificated air carriers (i.e., the
larger airlines} and commuter air
carriers. The regulation was divided into
subpart A {a general prohibition of
discrimination), subpart B {specific
requirements for service to disabled
passengers) and subpart C
(recordkeeping, reporting, and

enforcement provisions). Only subpart -

A applied 10 all certificated and -
commuler carriers. Subparte Band C
applied only to those carriers who
received a direct Federal subsidy under
the Essential Air Service program,

The legal authority for the regulation
included section 504 of the
Rehabilitation Act of 1973, as amended
{which !prohibits discrimination on the
basis of handicap in Federally-assisted
programs), section 404(a) of the Federal
Aviation Act of 1958 (FA Act), as
amended (which requires carriers to
provide “safe and adequate” service),
and section 404({b} of the latter Act
(which prohibited “unjust -
discrimination” in air transportation;
this subsection has since lapsed).

The Paralyzed Veterans of America
(PVA) sued the CAB, arguing thai even
nonsubsidized carriers recejve '
significant Federal assistance in the
form of Federa! Aviation Administration
(FAA) air traffic control services and
airport and airway improvement grants.
Consequently, PVA said, all portions of
the rule should apply to all carriers

. ander section 504. The U.S. Court of
Appeals for the District of Columbia
agreed. Paralyzed Veterans of America
v. Civil Aeronautics Board, ("PVA v.
CAB"), 752 F.2d 684 (D.C. Cir., 1985),

After ils review of the case, the Supreme
Court decided, in June 1986, that
nonsubsidized carriers did not receive
Federal financial assistance and,
therefore, were not covered by section
504. Department of Transportation v.
Poralyzed Veterans of America ("DOT
v. PVA"), 477 U.S. 597 [1986). The result
of this decision was to leave part 382 in
effect, without change.

In specific response to the Supreme
Court decision, Congress enacted the
Air Carrier Access Act of 1986 (ACAA),
which President Reagan signed into law
on October 2, 1986. Congress enacted
the statute with support from disability
groups, airline industry groups, the
Department of Transportation, and the
Department of Justice. The Act amended
section 404 of the FA Act to prohibit
discrimination on the basis of handicap
by all air carriers (the ACAA has been
codified as section 404[c] of the FA Act,
49 U.S.C. 1374(c)). The text of the ACAA
follows: . - E

Section 404 of the Federal Aviation Act of
1858 (49 U.8.C. 1374) is amended by adding at
the end thereof the following new subsection:
*PROHIBITION ON DISCRIMINATION
ACAINST HANDICAPPED INDIVIDUALS

*{£){1) No air carrier may discriminate -
against any otherwise qualified handicapped
individual, by reason of such handicap, in the
provision of air transportation. C

*“{2) For the purposes of paragraph [1} of
this subsection the term ‘handicapped
individual’ means eny individual who has a
physical or mental impairment that
substantially limits one or more major life .
activities, has a record of such an’

impairment, or is regarded as baving suchan .

impairment,

“8ec. 3.1 Within one hundred and twenty
days after the date of enactment of this Act,
the Secretary of Transportation shall
promulgate regulations to ensure
nondiscriminatory trestment of quelified
handicapped individuals consistent with safe
carriage of all passengers on air carriers.”

The legislative history of this statute
stressed three mejor themes. First, the
statute was enacted in response to the
Supreme Court decision in DOT v, PVA
that subparts B and C of the existing
part 382 could apply only to carriers
directly receiving Federal financial
assistance. Second, the legislation
responded to Congress’ concern abont -
leaving "handicapped air travelers
subject to the possibility of -
discriminatory, inconsistent and - -
unpredictable treatment on the part of
air carriers.” (Sen. Rept. 99400 at 2
(1886)). ' : S
Third, the legislative history discussed
the relationship between -
nondiscrimination and safety. The
statute itself directs the Department to
promulgate rules to ensure -

nondiscriminatory treatment of qiialifipd_

handicapped individuals “consistent
with the safe carriage of all passengers
on air carriers.” The Senate Report
noted that the statute “does not
mandate any compromise of existing
DOT or Federal Aviation
Administration {FAA) safety-
regulations,” (/d. at 2). _

In a floor statement, Senator Dole, the
primary sponsor of the bill in the Senate,
said that— :

Qur intent * * * is thal e¢ long as the
procedures of each airline {concerning the
transporteation of disabled passengers] are
safe as determined by the FAA, there should
be no restrictions placed upon sir travel by
handicapped persons. Any restrictions that
the procedures may impose must be only for
safety reasons found necessary by the FAA, -
Beyond this, the Secretary of Transportation
should review each airline’s procedures in -
tight of the regulations to be promulgated
pursuent to {the Act] to ensure that the

- procedures of each airline do not contain

discriminalory requirements. (132 Cong. Rec.
21771, August 15, 1586.)

The legislativé history of the ACAA is .
discussed in greater detail below as it

applies to specific legal issues or

specific sections of the final regulation.
In August 1888, in response to
correspondence from blind Individuais
and Members of Congress, and prior to
the enactment of the ACAA, the .
Department published an informational

_ notice requesting comment on a series of

issues of concern to blind air travelers.
The Department received several
hundred commenis on that notice, which .
have been taken into account in the .
development of the ACAA rule.

Originally. the Department considered

-an interim final rule making the old part

382 applicable to all carriers, followed

. by a subsequent rulemaking to address -

changes in the rule and additional issues .
that parties wished to raise. However,
the Depariment was urged by groups
representing persons with disabilities to

_use the regulatory negotiation technigue

to develop proposed and final

- regulations, rather than publishing an

Interim final rule. In agreeing to use this
technigue, the Department and the

. parties were aware that the Department
_gould not meet the statutory deadline for

issuing fina] regulations. However, the
disability groups involved preferred this
approach even though it would delay the
issuance of a notice of proposed

* rulemaking (NPRM]. -

In regulatory negotiation, the
Department convenes an advisory
committee under the Federal Advisory
Committee Act. The committee consists

- of representatives of interests affected

by the rulemaking. In this case,
disability groups represented on the
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committee included the Paralyzed
Veterans of America (PVA), the
National Council an Independent Living,
the American Council of the Blind, -
Natiopa) Federation of the Blind {(NFB),
National Association of Protection and
Advocacy Systems, National
Association of the Deaf, and the Society
for Advancement of Travel for the
Handicapped. Air travel industry
representatives included the Air
Transport Association (ATA}, Regional
Airline Association (RAA), National Air
Carrier Association, National Air
Transportation Association, Airport
Operators Council International/
American Association of Airport
Executives, and the Association of
Flight Attendants. In addition to the
Department, the Architectural and
Transportation Barriers Compliance
Board [ATBCB) represented the Federal
Government's inlerest. A neutral
mediator from the Federal Mediation
and Conciliation Service chaired the
commiftee,

The advisory committee met from
June through November 1887. The group
tentatively agreed on a substantial
number of issues and produced draft
consensus recommendations for
proposed regulatory language on these
poinis. Substantial progress was made,
and differences narrowed, on several
other issues. The pegotiations were not
completed, however, due to an impasse
over the issue of exit row seat...
restrictions. As a resuit of this i unpasae.

the parties never came to a formal vote-. -

or consensus (i.e., & sign-off] on the
entire package. Consequently, while the
Department used the results of the
procese as an important resource for
developing the NPRM, the NPRM
represented the Department's own
proposals, since there were not final
advisory committee recommendations
on which to base the proposal.
The NPRM was published June 22,
1988 (53 FR 23574}, with an initiat
«omment closing date of September 20,
1988, Both disability groups and airline
industry groups asked for a 90-day
extension of the comment period {the
ATA asked for an additional 30-day -
reply period as well). The Department
granied these requests, and the
comment and reply petiods ended
January 19, 1989,
The Department received over 300
comments on the NPRM. The lengthy
comments submitted by the ATA, for the
. carrjers, and PVA, on behalf of e large
number of disability organizations, were
the most comprehensive expressions of

. the views of the air carrier industry and
disability community, respectively, that
the Department received. These

comments pertain to every section of the
regulation. Other comments that
addressed many of the provisions of the
propesed rule were submitted by such
parties as the RAA and NFB. The
positions of these commenters are
typically identified by name throughout
the remainder of the preamble. The
Department also took the comments of
other parties fully into account; thege
comunents {which often make the same
substantive points as the ATA or PFVA
comment) are not always identified by
the name of the commenter, however.
The subsequent portions of the
preamble discuss issues or regulatory
provisions by summaerizing the positions
of the conxmenters and indicating the
Department's response {o those
colmments. as incarporated in the Bnal -
rule.

" Legal and Other General lssues

Commenters brought up five major
legal or general issues in connection
with the rulemaking, in addition to their
comments on specific provisions of the
NFRM. These issues euncern the ,
standard to be applied to accessibility
modifications of aircraft and facilities
(i.e.. equal access vs. section 504
standard and what constitutes an undue
burden}, the relationship between the
safety and nondiscrimination aspects of
the ACAA and ite effect on carrier
discretion, the basis in the record for the

_rulemaking, preemption of state law,

and whether carriers dlscnminale on the
basis of handicap. | o

1. Equal Access/504 &mda;d
Comments

Cammanis—PVA says that the
purpose of the ACAA is to require
“equal access.” To fulfill this purpase,
“DOT must require air carriers to adapt
all feasible accommodations necesaary
for equal access,"” which nreans that
DOT “must focus on making air carriers
fully accessible, excepl where flight
safety is clearly compromised or where
accommodations would be technicaily
impossible or would cast so much to
threaten the existence of an air carrier.”
Equal access is a different, and more
stringent, standard than required by

- section 504,

This equal sccess standard emerges,
in PVA’'s view, from the legislative
history of the ACAA. PVA cites -
statements by Senator Dole {that the
purpcse of the ACAA is "to provide

equal access to air transporiation,” (132
- Cong. Rec. 21770 {August 15, 1986)) and

Senator Metzenbaum (that "all
Americans shotld be treated equally
when they {use] commercial air
carriers”’ (Id at 21772), for this

Cranston said that “full access is vital in
millions of individuals’ pursuit of
business and personal matlers.” {/d).
PVA also cites statements in the Honse
by Rep. Soyder and Rep. Ackerman to
the effect that the bill is intended to
prevent handicapped persons from being
“gecond clags citizens when it comes to
air travel.” (130 Cong. Rec. 24070-71,

- September 18, 1986.} PVA aiso cites

statements by various members,
discussed later in this preamble, saying

" that restrictions on handicapped

passengers may be imposed only for
safety purposes, and argues that this
means that access can be limited only
for safety reasons.

ATA argues that it is clear from the
legislative history that the ACAA was
intended to circumvent the decision of
the Supreme Court in DOT v. PVA that
section 504 did not apply to
nonsubsidized carriers, since there are
not recipients of Federal financial
assistance. ATA cites statemnents to this
effect by Senator Dole (74 at 21770} and
in the Senate Report on the bill {S. Rept.
No. 99-400 at 2 (1988)), and could have
cited rumerous other such statements.
ATA mentions that Senator Dole also
commented that the bill incorporated
“compromise definitions which rely
heavily on language and precedents
from the Rehabilitation Act.” (132 Cong.
Rec. 21770, August 15, 1886),

PVA rejoins that even if one assumes
that 504 standards apply, 504 requires
affirmative sieps to accommodate
persons with disabilities. PVA cites
Dopico v. Goldschmidi 687 F.2d 644 (2d
Cir., 1982) and APTA v. Lewis, 655 F.2d
272 (D.C. Cir., 1981) for this proposition.
The issue, PVA says, is the extent of the
accommodation required. While “undue
financial and administrative burdens"”
are not required, Southeosiern ,
Cormmunity Collgge v. Davis, 442 U.S.
392, 413 (1870, it is appropriate to look
at the overall size of the program,
including the size of lacilities and

. budget; the type of operation; the nature

and cost of the accommodations needed;
and the effect of making the
accommodations on the pmm ‘s
accomplishments.

PVA says that the 1087 air carmier
operating revennes were $57 billion with
$2.5 billicn annual earnings. The
industry's assets total about $54 billion,
including more than $35 hillion in fight
equipment. Against this, DOT's
extended 20-year cost projection of
$393.4 million for accessible lavatories,
on-board wheelchairs, movable
armrests and training is far ram an
undue burden—iess than one percent of -

. _the indusiry's anmual operating revenues
propos:tmn. Along similar lines, Senator -

for a single year. Carrien could pay for
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it by a ten-cent surcharge on each tickel.
This is far from an undue burden, in
_PVA's view. PVA also cites ADAPT v,
Dole, 676 F. Supp. 635 (E.D. Pa., 1988) for
the proposition that it is inconsistent
with gection 504 to arbitrarily limit
requirements to spend money for
accessibility.

ATA views costs differently, [t
emphasizes case law {e.g., Southeastern
Community College; APTA; Alexander
v. Choate, 469 U.S. 287 (1985);
Handicapped Action Committee v.
Rhode Island Transit Authority, 718 F.24
490 [1st Cir., 1985)) which discusses

limits on the reach of section 504 where

+ cost burdens or fundamental alterations
of programs are involved. ATA
distinguishes cases cited by PVA by
pointing to the fact that most construe
not only section 504 but also section 18
of the Urban Mass Transportation Act,
which calls for “special efforts” to
accommodate handicapped persons and
requires specific service criteria.
Moreover, ATA’s cost projections show
an $80 million dollar annual cost for the
key NPRM requirements, which would
amount to 38 percent of the industry's
average ennual net profits of $221
miilion. This is clearly an undue burden,
ATA argues. Congresas did not
contemplate that the ACAA would
involve such a burden. For this
proposition, ATA cites statements by
Rep. Hammerschmidt (that the bilt -
would net “impose any financial

burdens on the airlines,” 132 Cong. Rec.

24016, September 18, 1986) and in the
Senate Report (“the net effect of the
regulations * * * will not significantly
increase the regulatory burden imposed
on air carriers.” (S. Rept. 99-400 at 3
(1986)). L o

DOT Response—1M is clear that
Congress intended section 504 standards
to apply to implementation of the -
ACAA. The context of the passage of
the ACAA and all the legislative history
that addresses the subject make clear
that Congress intended the ACAA o put
the ACAA in the place of Section 504,
which the Supreme Court in DOT v. PUT
had said did not epply to non-subsidized
carriers. Floor comments about “equal
access” and “second class cilizenship”

. do not evince an intent by Congress to
create a new, separate standard for
accessibility, beyond that of section 504.
The language of the statute is essentially
similar to that of Section 504, and, even
considered in light of the legislative
history, does not give rise to an

* inference that a stricter-than 506 -

standard is established by the statute.

Even recent case law in the transit area

(see ADAPT v. Skinner, 881 F.2d 1184

(3d Cir., en banc, 1989)) does not claim

to find a right of equal access under
section 504.

Given that section 504 standards
apply to this ACAA rule, it follows that
the regulations may not impose “undue
financial or administrative burdens”
(see Southeastern Community College
and APTA) or require fundamental
changes in the carriers’ programs [see
Southeastern Community College and
Alexander). This leaves the difficult
question of what constitutes an “undue’
burden. The term clearly carries the
implication that some burdens are
“due,” while others are not. Neither
statutes nor case law provide any
“bright line” between the two.

To PVA, virtually any burden is
“due,” since costs of accommodationa
are small compared to carrier assets,
operating revenues, or annual earnings.
To ATA, the NPRM proposes *undue”
burdens because costs would represent
a large percentage of net profits. Nejther
view is complete. In a private sector
industry {as contrasted to public
enterprises, like most mass transit
authorities), the ability of enterprises to
make a profit is an important
consideration, which it would not be
reasonable to ignore, On the other hand,
the overall magnitude of the industry is
also a relevan! consideration, since the
total resources available to
accommodate handicapped perscns are

L]

~ significant in an indusiry of this size.

The Department is not adopting any
specific view of what must constitute a
"due” or "‘undue” burden. Rather, the
Department has evaluated the need for
various proposed accommodations and
the cost of these accommodations. The
regulation is intended to strike a
reasonable balance between disability
groups’ concerns about sufficient -
accommodations being provided and
carriers’ concerns about the costs of
those accommodations. Such a balance,
we believe, is fully consistent with—
indeed, mandated hy—section 504
principles which apply to the ACAA.

2. Sofety, Nondiscrimination and
Discretion

Comments—ATA argues that several
provisions of the NPRM (e.g., definition
of qualified handicapped individuals,
refusals of service, attendants) clash
with Federal Aviation Act priniciples.
Under the FA Act, FAA rules are
“minimum standards” (48 U.5.C. 1421{a})
and FAA rules are to take into account
the duty of air carriers to perform their
functions "with the highest degree of
safety” (49 U.5.C. 1421(b)). ATA notes
that the Supreme Court has recognized
thege provisions. U.S, v. Varig Airlines,
467 U.8. 787 (1984). ATA understands
these provisions to mean that carriers

are intended to be able to exceed FAA
safety rules and that “some
discretionary decision making on the
part of airline personnel is inevitable”
when dealing with disabled passengers,
PVA v.CAB, 752 F. 2d at 720-21, -

ATA cites several cases in which
courts have permitted air carriers or
other transportation employers to
restrict employment in the interest of
safety. Usuery v. Tamiam{ Traif Tours,
531 F. 2d 224 (5th Cir., 1978); Harriss v.
Pan American Airways, 437 F, Supp. 413
{N.D. Cal., 1977)), aff'd 649 F.2d 670 {9th

" Cir., 1980); Levin v, Delta Air lines, 730

F.2d 994 (5th Cir, 1984); Murnare v.
American Airlines, 667 F.2d 88 D.C. Cir.,
1981; and Johnson v, American Airlines,
745 F.2d 988 (5th Cir., 1984). These cases
involved older drivers, pilots and flight
engineers {Useury, Murnare and -
Johnson) or pregnant flight attendants
(Harriss and Levin). The courts found
that they could be denied employment
on bona fide occupational qualification/
business necessity grounds related, at
least in part, to safety considerations.
ATA also cited cases in which courts

- upheld carriers' discretion in imposing

restrictions on disabled passengers.
Anderson v. USAir, 619 F. Supp. 1181
[D.D.C., 1885), aff'd on other grounds 818
F.2d 49 (D.C. Cir. 1987) and Adamsons v.
American Airlines, 444 N.E. 2d 21 (N.Y.,
1982). Anderson involved a blind
passenger evicted from an exit row. The
District Court found that the cerrier’s
policy was consistent with section 504,
part 382, and FAA regulations. The
Court of Appeals did not consider the
section 504 claim, but found for the
carrier on the basis that there was no
private right of action under section
404(a} of the FA Act. The court explicitly
did not decide what effect the ACAA
might have had on the case, since it was
enacted after the incident in question.
Adamsons involved a refusal to provide

- transportation to a passenger who was

parelyzed from the waist down by a
recent undiagnosed spinal hematama,
‘was crying out from evident severe pain,
and was using a catheter and disposal
bag. The court held that the carrier did
not abuse its discretion under section
1111 of the FA Act (45 U.S.C. 1511),
which allows carriers to deny passage
when, in the opinion of the carrier, such

transportation would or might be

inimical to safety of flight. )
In its comment on this issue, ATA did
not discuss the language or legislative
history of the ACAA. PVA, on the other -
hand, focused its argument there. FVA
quoted Senator Dole: = - - '
our inten? in [the ACAA] Is thal eo Jong as
the procedures of each airline are safe as
determined by the FAA, there should be no
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restrictions placed wpaa air travel {by]
handicapped persons. Any restrictions that
the procedure may impose must be anly far
safety reasans found necessary by the FAA.
(132 Cong. Rec. 21771, August 15, 1986.)

PVA also cites similar statements by

. Rep. Mineta (132 Cong. Rec. 24070,
September 18, 1986) and other members
of Congress. In PVA's view, unless FAA,
through rulemaking, has found a
particular restriction to be necessary,
the ACAA precludes a carrier from
imposing it. .

PVA also refers to FAA's history of
action under 14 CFR 121.585, This
regulatory provision tells carriers to file
procedures with FAA for dealing with
passengers who may need assistance in
an emergency evacuation. As stated in
Southwest Airlines Enforcement
Proceeding (DOT Docket No. 42425), this
rule imposes “an affirmative obligation
upon the Administrator to respond when
a safety * * * problem may exist with
{the airline policies.]" If FAA has not
affirmatively acted to nullify or change a
carrier policy, then that policy must be
congidered to be safe, and more
restrictive policies are not “necessary”
for safety. PVA then points to a number

. of relatively liberal carrier policies
which FAA has not required to be
changed in areas like number limits and
attendanis. As in Southwest Airlines,
PVA says that more restrictive policies
are contrary to nond.tscrimmatlon B
requirements. - .

. PVA denies that | any of the cases cited
by FAA held that “concern for safety
must prevail”. it distinguishes the
employment discrimination cases ATA
cites on the ground that carriers can
properly impose more stringent
conditions on their employees than upon
passengers, and points out that, even in
the employment dizcrimination area, the
proponents of a discriminatory
requirement must meet a burden of
proof as to its necessity; mere assertion
of a safety rationale is not enough.
Under Usuery, PVA argues, a carrier
must be able to demonstrate the
likelibood of injury or death {o make this
showing.

In addition, employment
discrimination law requires objective
evidence [not subjective assumptions] to
establish & basis for a facially

_ discriminatory restriction and provides
that, if acceptable, less restrictive means
are available, they must be used. Wright
v. Olin, 697 F.24 1172, 1190-81 {4th Cir,,
1982}, -

. PVA objecis to carrier “discretion,”

which it views as the heart of
inconsistent and arbitrary treatment
that handicapped persons have suffered
over the years. Delailed rules remove

) thé need for carrier discretion, PVA

argues.

DOT Response—This regulation is for
the purpose of implementing a siatute,
The ACAA mandates that carriers not
discriminate in providing air
transportation, The statute elso mqmres
that DOT's rules be consistent with the
safe carriage of all passengers. Asa
statulory matier, DOT is required to
achieve both objectives.

On this subject, the Senate Report
says the legts!ation “does not mandate
any compromise of existing * * * FAA
safety regulations.” It says that carriers

-are intended not to impose upon

handicapped travelers “any regulations
or restrictions unrelated o safety * * **
Senator Dole stated that any restriciions
that carriers impose “must be only for
safety reasons found necessary by the
FAA., Beyond this, the Secretary should
review each airline’s procedures to
ensure that {they] do not contain -
discriminatory procedures.”

In the House, Representative Mineta
said that the Department should ensure
that carriers “impose only those
restrictions necessary for safety.”
Legislators said that DOT should review
carrier palicies {o ensure they conform
with the regulations promulgaied under
the ACAA {Representatives Mineta and
Hammerschmidt; Senators Metzenbaum

_ and Dole). They also said a purpose of
~ the rule was o ensure consistency in
- earrier policies (Senator Cransion; - .
‘Representatives Mineta and Snyder}).

To review carrier procedures against
the criteria of a nondiscrimination rule
and to ensure consistency among carrier
procedures clearly implies the power to
constrain carrier discretion. DOT bas
this authority under the ACAA and will
exercise it in promulgating and
implementing this rule,

In doing so, the Department is not
mandated to alter existing FAA safety
regulations. We will not do so. When
FAA “finds" that a restriction is
"necessary’ for safety, that is a
legitimate ground for a carrier imposing
a restriction. FAA can be said to have
made & “finding” that a restriction is
“necessary” for safety only when it
issues a regulation mandating that
specific restriction. FAA advice or
suggestions, or carrier practices which
FAA has not found to be unsafe, are not
equivalent to FAA findings thata

“restriction is “necessary for safety.”

This view is consistent with the
provisions of 49 U.S.C. 1821{a}. FAA
pafety regulations are “minimum
standards,” Le., they constitute &
“hottom line” that FAA has found
necessary for safety The regulations
establish what carriers "need to have™
{0 be safe. Absent other legal

constraints, carriers have the discretion
to impose additional requirements
intended to enhance safety. Doing so, in
the absence of other legal constraints, is
also consistent with carrier's common
law obligation to ensure the highest
level of safety.

The ACAA is precisely such a legal
constraint on the carrier's discretion to
impose additional requiremeats, above
the “minimum standards” found to be
necessary for safety by the FAA, where
the additional requirements effect
handicapped persons in a way
differently from other passengers.
Where a restriction required as
necessary far safety by an FAA rule
mandates different treatment, the
ACAA does not stand in its way. Where
an oplional carrier action, not mandated
by an.FAA safety rule, would require
different treatment, the ACAA prohibits
it .

ATA is correct in saying that 49 U.S.C.
1421(b) refess to maintaining “the
highest degree of safety.” This
statement, which in context refers to a
congideration that the FAA is to take
into account in developing its safety -
rules, does not constitute a legal basis
on which carriers may ignore
nondiscrimination requiremenis. Nor, -
realistically, can it be read as a legal
mandate that carriers 1ake every action
that would argnably enhance safety.
Newer aircraft may well be safer than

“* older aircraft. Mare experienced pilots

may well be gafer than less experienced
pilots. it may be safer never to carry any
children or elderly persons, and to

concentrate on carrying only ablebodied

_adults, It is probably safer to refuse to

transport any carry-on items in the

“cabin. Yet no one, least of all ATA,

would argue that carriers must ground
their old planes and young pilots.
Carriers have discretion, under FAA's
“minimum standard” carry-on baggage
rule, to ban carry-on baggage

' completely, but few if any do so.

Carriers regularly carry large numbers
of children and elderly passengers. All
these carrier actions are sensible, and
fully consistent with law. 49 U.S.C.
1421(b) is not a mandate to the contrary
in these areas, any more than itisa
mandate to impose restrictions on
handicapped passengers that are nod
necessary for safety, as determined by
an FAA rule.

The several employment

practices .
" cases ATA cites do no! stand for the
_ proposition that an assertion of a safety

rationale for & carrier practice mast

‘necessarily triumph over

nondiscrimination requirements. They
simply stand for the proposition that
there are some fact situstions that icad
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courts to conclude that a particular
carrier practice involves a bona fide
occupational qualification or business
‘necessity. That a court believes thata
carrier has shown a sufficient safety
rationale to establish that a 82 year old
flight engineer or a pregnant flight -
altendant should not be employed does
not demonstrate that DOT is legally
precluded from implementing the ACAA
in u way that constrains carrier | -
digeretion. -

Where courts have directly
considered a carrier’s trealment of
handicapped passengers, the results are
mixed. Sometimes {e.g., Anderson and
Adamsons, suprec) carrier actions are
upheld. Other times {e.g., Ange/ v. Pan
American World Afrways, 518 F. Supp.
1173 (D.D.C,, 1981): Jacobson v. Delta
Airlines, 742 F, 2d 1202 {9th Cir., 1984})
carriers-actions are rejected. In all these
cases, carriers asserted safety rationales
for imposing restrictions on
handicapped passengers. In all cases, -
the courts examined these rationales on
their merits; they did not simply
determine that the assertion of a safety
concern ended the inquiry. »

The decigions in all four of these
cases are consistent with this final rule.
The fina! rule permits carriers to

. exercise their discretion under 49 US.C, |
1511 to exclude passengers who would -

or might be inimical to the safety of

flight {Adamsons), 1t defers to an FAA .

rule permitting restrictions on exit row
seating {Anderson). It would prohibit
attendant requirements for persons who
can assist in their own evacuation
{Angel) and administrative requirements
for handicapped piissengers that are not
required for all passengers {Jacobson).
Consistent with the Department's
decision in the Southwest Airlines case,
the Department also determines that il
the FAA has not concluded that less
restrictive earrier procedures are
inconsistent with safety, then carrier
requirements which are more restrictive

of handicapped passengers would not be

necessary for safety, and are therefore
inconsistent with the ACAA.

"ATA relies on language in PVA v.
CAB for the proposition that airlines
must have “decisional discretion” in
many aspects of providing service to

hendicapped passengers. That decision

pointed out, however, that the old Part
382 significantly limited the discretion of
airline personnel. 752 F. 2d 8t 720-21.
Carriers were not to have “unbridled
discretion." Id at 721, Clearly, the
decision does not stand for tke
ﬁlr:lposition that an agency rule may not
it carrier discretion in any way, The
only argument is over what the
constraints are. Against ths backgro

und
of the ACAA {see discussion below

under “Carrier Discriminiation”}, the -
Department is amply justified in

" concluding that constraints differing

" from those of the CAB version of Part

" 382 are well within the scope of the -

" ACAA, since these constraints are -
necessary in order to solve the kinds of

problems which the statute addresses.
- In discussing the CAB's resolution of
these 1ssues, the court in PVAv. CAR .

. -said that it could not say that “the

agency's decision * * * manifestsa - -
clear error in judgment” or that the
CAB's regulatory language “lacked a
rational basis,” such that the PVA's
Administrative Procedure Act challenge
to thia portion of the regulation would

. prevail, . : :
cannot fairly be said to -

“This findi
have eatablished that the CAB's
resolution was in some sense legally .
mandatory or binding. It has not

established a legal requirement for DOT .

to copy the former Part 382. Like the
CAB under the statutes it implemented,
the Department Is free to exercise its

. reasonable “decisional discretion”
- under the ACAA, even where the -
- substantive resull may differ from the

CAPR's 1982 decisions.
PVA correctly points out that the

Senate Report suggested that DOT “may ]
o refer 1o exl _ intended to be a vehicle for securing

- comments and data that will form the
. basis for a final rule. Beyond the

wish to refer to existing regulations

* * *including, but not limitedto * * *
[the existing) 14 CFR part 382 * * ** {8,
Rept, 90400 at 5 {1986)). Clearly,
Congress did not mandate that DOT
would be bound to photocopy the old
version of the rule.

3. Basis for the Rulemaking

Comments—ATA argued that DOT
may not use the regulatory negotiation,
and any tentative agreements reached
by the advisory committee, as & basls
for the proposed rule, since final,
binding consensus was never reached.
ATA also contends that the proposed
rule is not based on adequate
information concerning the need for this
rule; i.e., an independent body of

information supporting the need forany -

new rule, and for this proposal in
particular, DOT failed to explore

“alternative approaches like simply

making the CAB version of part 382
applicable to all air carrlers. -

PVA suggested a number of bases for
the rilemaking. These included the
legislative history of the ACAA (ie., the
inabjlity of the old part 382 regulation
to prevent discriminationand - - -

inconsistency), post-1982 changes in the .

industry {i.e., a more detailed rule 1a

-needed in a deregulated environment),
. the material in the record ofthe
" proceeding (Including material provided

by or for the advisory committee), and
complaints filed with DOT.

DOT Response—~ATA correclly points

" put that there was no final, binding

agreement reached through the -
regulatory negotiation. However, the -

- parties to the regulatory negotiation’ -

provided a substantial volume of :
material and contributed much valuable

. information to the discussions, Public -

meetings and input from non-members
of the advisary committee produced
additional information. All of this

. material became part of the basis for the
" NPRM. :

The Department committed to the
parties that, to the greatestextenl . .. -
feasible, {t would use tentativea. . -

. agreementsreachedhyﬂxecommltteeﬁ .

the basis for portions of the NPRM. We
did so0. The NPRM was the Department’s

. proposal; it did not purpori to be a:
- congensus proposal of the committes, -

Nevertheless, the information generated

- through the regulatory negatiation

process is properly part of the record
and basls for this rulemaking. © -
If ATA is contending that some

" separate, independent basis or body of
" information is a prerequisite to issuing
" an NPRM, it misunderstands the

regulatory process. An NPRM ia

ACAA's statutory requirement for )

. rulemaking, no other basis is needed for -‘

the NPRM, :
The Department did consider simply

. publishing an interim final rule applying. .

the old version of part 382 to all carriers.

| This consideration 15 a matter of public

record. and was known by members of -
the regulatory negotiation advisory
committee, and the ATA knew this fact
when it agreed to particlpate in the
negotiation. The Department did not
follow this course for several reasons.
First, it responded to requests from

" parties that the rulemaking be produced

through regulatory negotiation. Second,
it was aware that the old part 382 did

" not address a number of issues of

concera to passengers and carriers.
Third, under the statute. DOT was not

" bound to use the old rule without

change, Fourth, the legislative history
indicated that Congress was deeply
dissatisfied with carrier actions under

 the old rule (see discussion below under

"“Carrier Discrimination”). The =
rationaies for additional rulemaking
suggested in PVA’s comments have
substantial validity, and constit ite

" additionat grounds for moving to a new,

more defailed, regulation in place of the

 oldPart 382,
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4. Preemption of State Law

Comments—ATA urges that the rule
expressly preempt state laws protecting
persons with disabilities as applied to
the provision of air traneportation. The
rule is national in scope, part of the
Federal regulation of air travel, and
“occupies the field.” Carriers should not
be subject to differing state-to-state
regulation as well as Federal regulation.

- ATA also cites section 105 of the FA
Act, which preempts from state law
matters affecting “services” to airline
passengers,

PV A opposes a preemption provision.

" It is not necesssary and could restrict
other options for improving the
accessibility of air transportation {e.g.,
through state enforcement that may be
more responsive 1o complainants than
DOT), and could have unintended
consequences {e.g., unintended coverage
of hotel eccommodations that are part of
an air frave)] package). Any state
regulations that direcily conflict with the
rule would be preempted, in any case,
Aleo, section 105 is & narrow statute,
which does not preclude all state
regulation in matters related to air
trensportation.

DOT Responge—This is a detailed,
comprehensive, national regulation,
based on Federal statute, that

substantially, if not completely, occupies
the field of nondiscrimination on the - :;
basis of handicap in air travel. ~.. . o=

Moreover, providing transportation to
passengers ia clearly a “service” within
the meaning of section 105 of the FA Act
(49 U.S.C. 1305(a)(1)}, bringing that
statute’s preemptive force into play.
courts have found that section 105
preempts state law in the ares of
nondiscrimination on the basis of
handicap (Anderson, supra, 818 F, Supp.
at 1198; 818 F.2d a1 57; Hingson v.
Pacific Southwest Airlines, 743 F.2d
1408, 1415 (9th cir., 1984)}).

Consequently, interested parties
should be on notice that there is a strong
likelihood that state action on matters
covered by this rule will be regarded as
preempted. However, the Department
will offer its opinion on preemption
matters on a case-by-case basis, where
it is requested.

5. Carrier Discrimination

Commenis—ATA contends
adamantly that carriers do not
discriminate against handicapped
pasaengers. The industry provides good
service to persons with disabilities, .
providing many accommodations and

. earrying wheelchairs, Jor example, with

-minimal problems of loss or damage. -
{Advance notice is important to
permitting accommodations to be made,

ATA adds). ATA complains that the
tone of the NPRM unfairly made It
appear that carriers regularly -
discriminate. Indeed, ATA says, there ia
little evidence of well-founded consumer
complaints of discrimination.
Occasional incidents of insensitivity, or
passenger service mistakes that
sometimes can affect any passenger, do
not equate to a pattern of
discrimination.

PVA views the matier dlfferently The
“horror stories™ and documented
cemplaints of many handicapped o
passengers, language in carrier manuals,
tomments of some carriers to the
docket, and the absence of adeguate
physical accessibility and
accommodations all provide evidence of
discriminatory attitudes and practices
on the part of carriers and their
Fersonnel PVA also points to the

gisiative history of the ACAA, which
makes numerous references to carrier
discrimination and arbitrariness.

DOT Response—The debate between

- carriers and disability groups on this

issue takes on, al times, a rather
anhelpful *No, 1 didn’t—Oh yes you did"
tone. It is fair to say that no one
atternpts to paint carriers as "bad guys"
who, because of some animus agdinst
persons with disabilities, set out
dellberately to make handicapped
passengers' travel experiences
miserable. It is also fair to say, based on
the record of the rulemaking, that
carriers—from a mixture of motives

-~ including safety, carrier convenience,

and uncertainty about how to
accommodate handicapped
passengers—f{ake actions which many

. passengers with disabilities view as -
discriminato

tory.

This debate is. in one importent sense,
frrelevant to this rulemaking. The
Department is charged with
implementing the ACAA, which
prohibits discrimination. Whether or not
carriers engage in widespread
discrimination, the Department has the
duty of promulgating & rule that forbids
discriminatory practices.

However, it is clear from the
legislative history of the ACAA that
Congress believed that a wide variety of.
discriminatory practices continued to

- exist under the old Part 382 and that

legislative action was necessary to
correct the abuses. For example, the
Senate Report referred to the concern,
post-DOT v. PVA, That handicapped -
passengers would be “subject to
discriminatory, inconsistent, and -
unpredictable treatment” and mentioned
the concerns of disabled passengers

. ‘gbout discriminatory or inconsisient -

requirements. {8. Rept. 40400 at 2
{1886)).

The problems to which the Committee -
and several individual members referred
included refusals to provide
transportation, extra charges,
segregated waiting areas and eircraft
seating, loss of or damage to equipment,
requirements to sit on a blanket, and

- overly long advance notice
- refuirements. These issues, as well as
- the overall issue of ensuring consistency
.In girline procedures, are matters whxch ~ -

this rule addresses. = =
Section-by-Section Analysis

This portion of the preamble discusses
each regulatory section of the NPRM,
the comments made about it, and the
Department's responses to the
comments. For convenience, the .
regulatory sections are discussed in the
order they appear in the final rule.

Section 382 1—Purpose

NPRM—The proposed rule stated that
the purpose of the regulation was to . -

. prohibit carriers from discriminating

-against qualified handicapped
individuals on the basis of handicap in

- the provision of air transportation,
- consistent with the safe carriage of all

persons. The proposed provision also
stated three policy aime of the rule—
gccess 10 air transportation for
handicapped passengers, imposition of
only safety-related restrictions on their
travel, and predictable services for
them. The section alec etated that
nothing in the rule wae intended to
‘impose undue financial burdens.
Lomments—PV A objected 1o the

Mande burdens” and "consistent wilh
- the safe carriage of all passengers”

ianguage of the proposed section, A

large number of other disability
_community commenters also objected to
the “safe carriage™ language, and a few -
of these comments also objected 1o the
mention of “undue burdens.” The
Architectural and Transporiation
Barriers Compliance Board (ATBCB)

. -and Department of Justice {DOJ}

suggested clarifications of the “undue
burdens” language to better express
their views of the application of this
concept. ATA and RAA, while agreeing
-that the “sale carriage™ and *umdue
Ddurdens” concepts were sppropriate,

~ .objected to the three policy statements,

which they felt put an inappropriate
gloss on the requirements of the statute.
ATA suggested reducing the sectiontoa

..aimple statement that the rule was
. Jntended to carry out the statute.

se—The purpose section

. nf any reg ahon s not intended to be
-an operative provision, It imposesno - -
. vequirements, Nor is il intended toseta

4one for the rule that favors one party or
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ancther's position. To avoid this pitfall,
ahd to avoid making policy statements
which, as RAA suggests, may be
superfluous in light of the substantive
sections of the rule, we have concluded
that the ATA’s suggestion of simplifying
the section has merit. Therefore, the
final rule section states that the purpose
of the ruleis to implement the ACAA
and recites, verbatim, the language of
the Act. The Department also agrees
with commenters that the Department
would not have the authority, under the
ACAA, to impose undue administrative
or financial burdens on carriers, or
cause them to alter the nature of their
programs. The rule has been designed to
avoid doing so. Some potential _
requirements, which may increase
catrier burdens, are among those about
which comment is being sought in the
accompanying ANPRM and SNPRM. At
the time the Department conducts
additional rufemaking pursuant to these
documents, we will consider whether
additional steps to avoid undue burdens
are needed, as some comments (e.g.
from DO}) suggested.

We would point out that, as with any
QST reguletion, regulated parties may
avail themselves of the procedures of 49
CFR § 5.11 if they believe that an
exemption is warranted from any
provision of the rule, for undue burdens -
or other reasons. To be considered
favorably under this procedure, an

- exemption request must be based on

special circumstances faced by the party
requesting the exemption that make it .
impracticable to comply with the
generally applicable requirement.
Exemptions are not intended to be a
backdoor device for amending a rule;
issues considered during the rulemaking
or matters which apply to a class of
regulated parties are not appropriate
grounds for an exemplion request.

Section 362.3—Applicebility

NPRM—The NPRM would have
applied the rule to zll air carriers
providing air transportetion. An
exception was made for indirect air
cerriers, to whom provisions concerning
gircraft operations would not have
apphed [on the assumption that indirect
air carriers, by definition, do not engage
in aircraft operations), Finally, the
gection stated that nothing in the rule
was intended to authorize or require -
carrier noncompliance with an FAA
safety rule.

Comments-——ATA suggested that the
language of the proposal concerning
compliance with FAA safety rulea was
unnecessary. It recommended adding a
provision disclaiming application of the
sule to services or facilities of air
carriers which are provided or located

in foreign countries and controlled by
foreign governments and where U.S.
carriers have no authority to require | .
compliance with DOT regulations. ATA
agreed with the proposed exclusion of

* coverage for indirect air carriers, as did

RAA, which also suggested excluding
charter flights on the basis that they-
were negotiated contracts.

PVA disngreed with the exclusion for
indirect air carriers, citing several

examples of situations in which indirect -

carriers may provide services covered
by the provisions of the rule relating to
flight operations (e.g., seat assignments
made by tour operators, arrangements
for baggage handling by a tour operator
representative accompanying a flight,
provision of Right information, making
arrangements related to service ammals,
etc.).

PVA also suggested using regu]atmn
of indirect air carriers as a mechanism
for exlending coverage to foreign air
carriers in some situations (e.g., by
prohibiting a U.S. tour operator from
booking a tour on an inaccessible
foreign airline). Another PVA suggestion

- relating to foreign carriers would
" involve amending the Department's

section 504 regulation for Federally- '
assisted airports to require the airports
to include provisions in their leases with

* foreign carriers obligating the carriers to
 -meet regulatory standards equivalent to
~ thoge of this regulation. PVA also asked

for an amendment to the Department's
seclion 504 regulation 1o cover carriérs
receiving Essential Air Service (EAS)

subsidy. -

PVA, like A’I‘A. suggested that the
proposed paragraph on FAA safety
regulations should be deleted. Finally,
PVA said that the rule should require
nondiscrimination on the basis of
handicap in carriers’' employment
practices, at least for those ]obs
involved in the provision of air
transportation. ‘Since the statute appiies

-to carriers “in the provision of air-

transporiation,” and since pilots, - .
baggage handlers, ticket agents, elc do
work related to providing air - -
transportation, PVA a ed. the statute
should be read to prohibit

discrimination in filling such positions.
ATA strongly disagreed with PVA on
this point, saying that there was no
basis in the statute for coverage of
employment practices.

Some other disability organizations
and state and local government
commenters agreed with PVA with
respect to coverage of indirect carriers
under all provisions of the regulation.
The National Air Carrier Association -
argued against any coverage of charter
flights, especially on flights chartered by

“accepting this s

the Department of Defenss, The
International Air Transport Association
{IATA) suggested that the rule should
clarify that foreign travel agents and
foreign providers of airport facilities at
non-U.S. locations were not covered by

- the rule. The ATBCB concurred in PVA's

position concerning coverage of foreign
air carriers via lease provisions at
Federally-assisted airporta. The NFB
joined the consensus concerning
deletion of the FAA safety rule
language.

DOT Response—All part:es who .
addressed the subject suggested that the
FAA safety rule language of the NPRM
could be deleted. It is clear, as a matter
of law, that carriers must comply with
FAA safety rules. However, re-
emphasizing this poin! in the regulation,
while perhaps not legally essential, is ~
not harmful, and is a useful reminder of
the relationship between
nondiscrimination requirements and
FAA safety rules. We would elso point -
out that FAA, in addition to “CFR”
regulations, {ssues Airworthiness
Directives which have mandatory effect
on carriers, and also issues guidance
interpretingrregulations. This provision
is intended to encompass any FAA -
safety issuance havlng mandatory
effect, :

~ The Department does not agree with

" ATA that it is appropriate to exclude -

from coverage all activities of U.5.
carriers carried out in foreign countries, -
The ACAA clearly applies to air carriers
{i.e.. U.S. carriers) in the provision of air '

- transportation. The provigion of air -

transportation is not limited, under the °
Federal Aviation Act, to the provision of

.air transportation within the borders or

airspace of the United States. By
estion, the ~
Department would effectively amend the
ACAA to narrow its scope from what
Congress provided,
At the same time, the Department

- agrees with IATA's comment that the

regulation should not cover foreign .
travel agents and airport operators at
locations outside the United States.
These parties are not U.S. air carriers;
enforcement action against them, even if
possible legally, would be very difficult
practically. New language has been
added to the regulation excluding these
parties from coverage. .

Extendmg coverage to foreign air
catriers via their leases at Federally-
assisted nirports, as PVA suggests, is
clearly beyond the scope of this
rulemaking. Thet is, the Department
could not do so under the authority of

-+ the ACAA, to which this rulemaking

pertains, but would need 1o do so by

. proposing an emendment to 48 CFR
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" § 27.71, the Deparimen('s section 504
regulation for Federally-assisied
girporis. The Department is not
persuaded that Jollowing this sngesuun
would be 2 good idea

Departmental officials have stated, as
pointed out in the PVA comment, that a
lease mechanism of this kind conld have
been used to extend part 382
requirements lo non-subsidized carriers,
had Congress not made this unnecessary

‘by enacting the ACAA. However, there
i a serious issue of whether imposing
conditions on foreign casriers via airport
leases would be comsistent with
bilateral or multilaieral agreements
governing international air
transportation. This is pariicularly so if
the lease arrangements purported to
bind foreign carriers’ activities, even
those not carnied out in the United
States. if the lease arrangements only
governed activities taking place in the
U.S., the efficacy of the requirements

. would be doubtful. PVA’s pther
suggestion, to prohibit indirect air

carriers from engaging inaccessible

foreign air varriers, is also inadvisable,

. There is no evidence that Congress

contemplated any coverage of foreign

carriers. Moreover, many foreign

carriers do charter or tour work as a
sideline. It would not be economically

rational for them to make modifications

in their facilities and services like those .. -

called for in this rule for a amall portion .
. of their total business. Consequently, -
they would probably rather drop out of
providing service arranged by U.S.
indirect air carriers than bear the
expense, The resuit would be fewer
choices, Jess competition, and higher
conswmer prices for passengers using
the services of U.S. indirect camriers,
without 8 consequent improvement in
accessibility for handicapped
passengers.

In the NFRM, the Department
proposed to exempt indirect air carriers
from coverage under several sections of
the rule because those sections involved
the direct provision of #ir transportstion
services, which is precisely what
indirect air carriers do not do. The
rationale for the Depariment's proposal
was that it was silly to purport to apply
to indirect carriers regiirements for
doing in an accessible fashion things
that they did not do at all. PVA did.
however, cite several at least
hypothetical examples of services which
could be provided by indirect carriers
that, if provided by direct carriers,
would be povered by the rule. Indirect
carriers are covered by the general
nandiscrifination provision of secon
382.7, which has been changed to
provide that an indirect carrier, if it

' offers services that are covered ander

the rule for direct air carriers, must aiso
comply with the provizices in question
with respert i these services or
accommaodations,

EAS carriers, like other air carriers,
are subject to these regulations. PVA
suggests duplicale coverage under the

DOT 504 rule to oover the possibifity of '_ '

intrastate carriers receiving EAS
subsidy but not being subject to the
ACAA, ps well as a means of applying
fund cutoff sanctions for vioiations by
EAS camiers. The Depertraent witl
include in the NPRM it will puilish -
concerping the airport accessibility
section of jis section 504 role a proposal
to specify that EAS carriers, as a
condition of financial assistance, must
comply with the applicable
requirements of Part 382, The
Depariment will do 30 because, asa

‘matter of law, any party receiving

assistance is snbject 10 section 504,
The Department agrees with ATA’s
view that covering empioyment

practices under Part 382, a5 PVA vrges, -

has no basis in the statute. The CAB's
original Part 882 rolemaking, the PVA v.
DOT litigation, the text of the ACAA,
and the statute’s legisiative history all
focus on the provision of air -
transportation servioes to passengers
with disahilities; they do not raise the
issue of esnployment practices in any -

.. way. The ACAA requires that services -

"7 and facilities be provided o

handicapped passengers without
discrimination; it is silent with respect
to the rights of those who provide the
services. Carriers, like other private
employers, re subject to varions -
Federal and siate requirements for
nondiscriminatios in employment. # is
these requirements, not the ACAA, that
would provide recourse for any person
who believed that a carrier had
discriminated in employment.

Finally, the Department scex no basis
undet the statute for excluding charter
service from the regulation, Charter
service iz, of course, different from
scheduled service in many respects. But
it is air transportation provided by an
air carrier, whmh mesns that the ACAA
covers it

Section ms——Deﬁmaons
NPRM--The NPRM defined a

“qualified handicapped individnal” us :

meaning, for purposes of receiving air
transportation, one who has a valid
ticket and presenis himseif or herself at
the airport and who meets reasonable,
nondiscriminatory contract of carriage
conditions q:p!icabie to all passengers.
Other definitions in the NPRM were

" largely edapted rither from existing.

section 504 or Federal Aviation Ad
sources.

Comments—Most comments facused °
on the definition of gualified = .
handicapped individual, as applied to
the provision of air transportation. ATA!

" and other industry commenters,

cbjected to the NPRM definition as
insufficient, They recommended use of
‘the definition found in the original CAB
version of part 362,

ATA poimts to languege in the Senate

_-Report for the bill that became the

ACAA which says that “The phrase
‘otherwise quahfied handicapped
individual’ is intended o be consistent
with BOT's definition in {the existing
regulation as tasued by the CABL” ATA
also refers to the affirmance of the
CAB's definition of this term in P¥A v,
CAB, 752 F. 2d 684, 720-21 (D.C. Cir.,
1985) in support of its position, The CAB
version of the language, as distinct from
the NPRM version, ATA contends, is
necessary 10 provide the discretion to
carrier personne] to determine when a
handicapped person can safely be
carried.

PVA generally agreed with the NPRM
definition; it specifically argued that the
“wiilingneas 1o comply’ language of the
original Part 382 should not be made
part of the definition, since it implied
that handicapped persons were
somehow more intractable than other

. ~-passengers. Other disability community

commenters agreed with PVA on these
points. FVA suggested adding langauge
that would cover provision by carriers
of services such as air cargo and parking
lots, language that would cover persons
who attempt Yo use carrier services but
cannot for lack of accommodations to
their disabilities, and language o clarify
that handicdpped persons do not cease

- to be “qualified” becanse their tickets

were for a different flight than they
wound up taking {2.8., because ol a

-cancellation of the crgmai flight).

Finally, PVA viewed the "contract of
carriage” conditions language of the
NPRM as superfluous, since all
passengers have to comply with such
conditions. - . )
There were some commenis on the
definition of “haudicapped individual."”
ATA supported removing miemnees {0
the “is regarded as having an
impairment” basis for being considered
handicapped as relevant only to
employment situations, not air travel.
Two disability orgenizations
commenied on this point, one agreeing
with ATA and the other disagreeing.
ATA made two suggestions for

 techunicad chmnges to other definitions.

These included & reference fo carnier ..
control of a *facility” and more specific
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language defining an “indirect air

carrier.” PVA asked for either a more

inclusive definition of “scheduled air
service” or, preferably, the elimination
of the definition and the application of
all requirements of the rule to both
scheduled and non-scheduled service.

- One disability organization asked for a
definition of “hearing impaired” and
another for a definition of “ground” and
“boarding" wheelchairs.

DOT Response—With respect to
“handicapped individual,” the
Department is not removing the
references to "is regarded as having an
impairment.” This provision is in the
ACAA itself and it is also consistent
with Section 504 and Federal Section
504 rules, as well as the 1582 CAB
version of Part 382, There i is no reason to
delete it.

We have adopted ATA's suggested
changes in “facility” and “indirect air
carrier,” which appear to be useful
clarifications of the terms consistent
with the rule's purposes. In response to
the PVA comment about “scheduled
service,” we have modified the
definition to include a reference to the
carrier's published schedules and
computer reservation in addition to the
reference to the Official Airline Guide.

With respect to “qualified
handlcapped individual,” the .
Department is aware that the legislative
history of the ACAA includes a ,
statement that the new rule’s definition
should be “consistent” with that of the
existing part 382. A statement of
intention in legislative history falls well
short of being a statutory requirement,
of course. Moreover, in order to achieve

“consistency” between the substantive
effect of the old Part 382 definition and
the current rule, it is not essential {o
photocopy the words of the original
definition. To the extent that comments
from the ATA and other parties suggest
that we are legally bound to repeal the
original definition verbatim, we
disagree, -

The elements of the definition of
qualified handicapped individual in the
original part 382 definition are all found
in this final rule. The new definition of
“qualified handicapped individual”
itself ("purchases or posesses a valid
ticket for air transportation * * * and
presents himself * * * at the airport
for * * * the flight * * *.”) covers the
same ground as a phrase in the old
definition (“who tenders payment for air
transportation”), though the new version
is more specific.

Old (c}{2) (“whose carriage will not

-violate the requirements of the Federal
Aviation Regulations * * * or, in the
reasonable expectation of carrier
personnel * * * jeopardize the safe -

completion of the flight or the health or
safety of other persons * * *.")
concerns the question of when a
handicapped person may be denied
transportation for safety-related
reasons. In this final rule, this function is

_performed by § 382.31(d), which

references several authorities under
which carrier personnel may deny
transportation to any individual on
safety grounds. Section 382.31(d)
provides “decisional discretion” fully
consistent with the provisions of the -
Federal Aviation Act and Federal
Aviation Regulations concerning

_ refusals to provide transportation, and
repxtmon of the same essential authority
_ in this definition is unnecessary. Of

couse, it would be inappropriate to
grant, or give the impression of granting,
more or different authority through a
definition than the substantive portion
of the rule, and the statutes and rules
cited therein, would provide.

Old (¢)}(3) concerns the question of
when a carrier may require that an
individual have an attendant in order to
be provided transportation. It says that
a qualified handlcapped person is one
who-— -

is willing and able to comply with rezsonable

- requests of carrier personnel or, if not, s

accompanied by a responsible adult
passenger who can ensure that the requests
are complied with. A request will not be

~ considered reasonable if: {i} It is inconsistent

with this part; or (ii} It is neither safety-
related nor necessary for the provision of air
transportation.

In this rule, §382.35 govems the
situations in which & carrier may require
a handicapped passengers to travel with
an attendant, in order to be provided
transportation. This section permits
catriers to require attendants for
persons who, because of a mental
disability o? severe hearing and vision
impairments, are unable to understand
the safety-related instructions (e.g..
required safety briefings). Section 382.35
also includes criteria pertaining o other
persons for whom an attendant may be
required for safety reasons (e.g..
inability to assist in one's own
evacuation). No participants in the
regulatory negotiation or commentera on
the NPRM suggested other categories of

person who would be unable to comply

with carrier personnel’s safety-related .
instructions.

The reference in the new deﬁmhon of
“qualified handicapped individual” to
meeting “reasonable nondiscriminatory
contract of carriage requirements
applicable to all passengers”
encompasses the meaning of

"willingnes" to compy with reasonable

requests of carrier personnel. All

‘passengers, handicapped or not, are

“required to comply with such conditions,

one of which, explicitly or implicitly, is
compliance with reasonable carrier
requests. A passenger who refuses to do
8o {and it is refusal to comply, not the
seeing attitude of “willingness,” that is
really to the point), whether or not
handicapped, may properly be the
subject of adverse action by the carrier.
(It is axiomatic, of course, that a carrier
request that is inconsistent with this
regulation is not a reasonable request.}
For example, if an FAA safety rule

. provides that only persons who can

perform certain functions can sit in an
emergency exit row, then carrier
peronnel can request, consistent with
this Part, that individual unable to
perform these functions sit in another
row. A person who refused to do so—
whether a passenger with a disability or
a passenger traveling with small
children-—could properly be denied
transporiation by the carrier. On the
other hand, someone would not ceaseto
be a qualified handicapped individual
because he or she declined with a
request that was inconsistent with the
regulation {e.g., refused to respond to a
*quiz” about lhe tontent of safety
briefing).

We do not agree with PVA that
retaining the “willingness to comply”

" concept burdens passengers
" unnecessarily or implies that

handicapped passengers are less
cooperative than others. It is not

" unreasonable, in the Department's view,

to condition membership in a protected
class on compliance with requirements
applicable to all passengers as wellas  ~
legitimate safety-related requirements
that may be spemfic to members of the
class.

In every substantive respect, then, this
final regulation achieves the objective of
consistency- with the old Part 382's
definition of “qualified handicapped
person.” Al the same time, the new
definition has been drafted to be
simpler, more understandable, and less
likely to create duplication or confusion

- with the relevant substantive sections of

the regulation. Permitting duplicative or
inconsistent standards on the same
subject in a definition and a substantive
section of the rule would reduce the
predictabiiity that is one of the goals of
the regulation and would substantially
complicate enforcement. It could also

" lead to uncertainty which could resultin .
. arbitrary actions by carriers.

Some of PVA’'s additional concerns
about the definition are addressed by

- paragraphs {a) and (b) of the definition,

which concern obtaining tickets and

- information, using the carrier’s ground

facilities, etc. These paragraphs were
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otherwise not the sobject of conment.
We agree with PVA that the fact that a
person first booght a ticket for a
cancelled fight, rather than the Right the
person sctually took, should not render
the person “unqualified.” The paoint is
obvious enough that it seems
unnecessary to state it in the regulatory
text, however. We have changed the
provision concerning purchase of a
ticket W include situations where a
handicapped person makes a good faith
effort 10 buy a ticket but is frustrated by
barriers {e.g., & deaf person is unable to
buy a ticket because the carrier's TDD is
out of order}.

Section 382.7--Generv! Prohibition of
Discrimination

NPRM-——The NPRM would prohibit a
carrier, directly or through contracting
or licensing, from discriminating o the
basie of handicap in providing air
transporiation, requiring a bandicapped
person to sccepl special services not
requested by the passenger, excluding a
handicapped person Irom generally
available services that he or she can
use, or retaliating against any
handicapped persan for asserting rights
under the ACAA or Part 382.

Cbmments—PVA generally supported

the NPRM provision, particularly the .~

prahibition of discrimination via = # -
contract, PVA pointed out-that sueh- =
provisions are typical of regulations
implementing Federal civil rights lawa,
PVA nlso suggested adding language to
the “no retaliation” provision saying
that it applied to persons acting on
behaif of handicapped passengers, as.
well as to the passengers themselves.
ATA recommended deleting the
section and replacing it with e one
sentence stalement tracking the
nondiscrimination language of the
ACAA itsell, ATA suggests that to do
more would nnreasonably expand the
scope of the ACAA, the language of
which does not mention any parties
other than air carriers themselves. ATA
also requeested the delstion of the
proposal to prohibit mandsting special
services {e.g., preboarding), eaying that
this could disrupt or delay aperations
and make it difficult to inister
required apecial briefings. ATA alno
objected to the tone of the “no
retaliation” section, saying thatit
unfairly impliad that airlines engaged in
discriminatory acts. .
RAA and several individual carriers
agreed with ATA's position regarding -
preboarding, while a number of disabled
individuals end disability groups '
supporied the prohibition on mandatory
special services of this kind. The ATBCB
suggested that it was appropriate io
offer, but not require, preboarding. A

few carriers suggested softening the “po
retaliation™ language by substituting
“take adverse action.” A few disability
groups supported PVA's suggestion for
retaining the “no retaliation” language.

NFB suggested deleling “except when
specifically permitted by another section
of this part” from the end of tha
provision prohibiting the exclusion of
handicapped persons from generally
available services.

DOT Besponse—Elsewhere in its
comments, ATA argues sirongly that
standards and principles derived from
section 504 of the Rehabilitation Act of
1673 should govern implementation of
the ACAA. We agree. It is completely
consisteat with section 504 to prohihit
discrimination directly, or through
contractnal, licensing or other
arrangements. Virtually every Federal
Government regulation implementing
seclion 504 has such language on

““general nondiscrimination” {see for

instance the Department of _
Transporiation’s section 504 rufe, 49 |
CFR 27.7(b)(1)}. The original CAB .-
version of part 382, which ATA in many

. other respects takes as its model,
includes similar language. See former 14 .

CFR 3827, Other Federa) civil rights
rules have similar language {see for

instance the Department's ruleto .
implement Title V1 of the Civil Righta . -
+ Act of 1964, 40 CFR 21.5[b)1]). This

issue is discussed further omder § 3829

. below.

With respect to the lssue of
mandatory special services, that of

" preboarding aroused the greatest

interest. Carriers typically offer
passengers the opportunity to preboard;
this is well, since it permits parents with
small children, persons with disabilities,
and others the opportumity 1o get setiled
in their seats before other paswengers
board. Many persons with disgbilities
take advantage of this opportunity. A
carrier policy that requires persons
identifed by carrier personnel as
handicapped to preboard, whether they
want to or not, runs afoul of 2
requirement not to discriminate,
however. It involves singling ont for
special treatment, on the basis of a
disebility, individusls who believe
themselves to be perfectly able to
enplane with the general pussenger
population {e.g., & blind or deaf person
who does not have a mobility
impairment). :
No FAA regutation requires any
passenger to preboard and carriers’
comments did not provide any other
cogent safety raticnale for required

- preboarding under this rule. Gome .

carrier conrments enggested that

mandatory preboarding faclliteted
providing the FAA-mandated special

safety briefings for passengers who may
require assistance i an emergency
evacuation. It may well be easier to
administer these briefings for
passengers who preboard. While
administering these beiefings after all
passengers have boarded may create
inconvenience, the briefings can
nonetheless oocur, and convenience is
not a proper basis for imposing
restrictions on handicapped passengers
under the ACAA.

For these reasons, the “by contract -
and otherwise” end “no mandatory
special services" provisions will remain
unchanged: the atter now makes
specific mention of preboarding.

- With respect to the “na retaliation™
section, the Department will adopt both
the PVA comment that its protection
should extend to persons who acton
behalf of handicapped passengers and
the carrier comment that the word

" “retaliate™ ghould be changed to “lake

adverse action,” as @ means of
moderating the provision’s tone.

The substance remains the same. It ia
a clear viclation of any
nondiscrimination statute Jor e
regulated party o take action against a
member of the protected class because
that person asserted his or her rights
under the statute. PVA alleged, and
ATA denied, that some carriers bave

- “blacklisted" handicapped passengers

who were viewed as “trovblemakera™
because they too actively asserted what
they viewed s their Jepal rights. The
Depariment hopes that this allegation is
unfounded. 11 is clear that such ection
would be contrary to this fegulation.
The Department will retain the
“except when specifically permitted by
another section of this Part” language.
There may be u few instances (e g., exit
row seating under § 36237 and the FAA
safefy reguiation it references) In which
some persons ‘with disabilities may be
excluded from services available to the
eneral passenger population, This
anguage avoids regulatory
inconsistency in such cases.

Section 382 9—Assuragces from
Controclors

NPRM—This sectian proposed thal
carriers’ agreements with contractare -
who provide services directly to
pessengers, including carviers’
agreements of appointne™ with travel
agents, would include s clause
prohibiting discrimination on the basis
of handicap by the contractors in

- activities performed on behalf of the

carriers.
Commenis—ATA made the seme

‘ -argument here 28 with respect to the -

mention of contractots under the
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previous section, adding that obligations
apply to contractors in other contexts
simply because Federal civil rights iaws
apply to recipients of Federal financial
assistance.

PVA argues for expansion of the -
proposed section, saying that it should
not be limited to activities of contractors
in providing services directly to
passengers {e.g., it should epply to
contract baggage handlers who never
see a passenger, but may load his or her
wheelchair onto the aircrafl) and that It
should not be limited o contractors’
activities on behalf of carriers {e.g., that
travel agents should be required to make
thelr offices physically accessible}. As
with carriers, PVA says that contractors’
employment practices shouldbe -
covered.

Several individual carriers agreed
with ATA that this section should be
deleted; IATA added that it should be
clarified that travel agents outside the
U.S, are not intended to be covered. A
number of disability groups argued for .
relention of the section, saying that

truvel agents and contractors should not

be allowed to discriminate, The ATBCBH
suggested that the regulation should
tnclude a standard assurance clause.
DOT Response—As discussed under
§ 382.7, the Department believes that
under the ACAA, like section 504 and

other civil rights laws, the actions that .-

contractors take on behalf of regulated
parties, like the actions regulated parties
take themselves, are subject to )
nondiscrimination requirements.

ATA errs when it attributes coverage
of conlactors under other Federa) civil
rights statutes to the fact that regulated

parties receive Federal funds. This is
because ATA's argument confuses the
_event that triggers coverage with the
application of that coverage, once
¢overage has been triggered. Under
section 504, for example, the receipt of
Federal assistance tripgers the
application of nondiscrimination
requirements to Federally—assisted
transit authorities. Without Federal
funds, there is no regulated party. Under
the ACAA, being an air carrier
providing air transportation triggers -
coverage under nondiscrimination
tequirements. Congress specifically
decided, in response 1o the Supreme -
Court's decision in PVA v. DOT {which
said section 504 did not apply to alrlines
which did not receive Federal
assistance), that carriers wouldbe a
regulated party without receipt of
‘Federal funds. L

Once Congress has designated wh
the regulated party is, al! the regulated
perty’s activities that affect the '
protected cless are subject to

-mondiscrimination requirements. -

. handicap,

- involves extra work), the statute is -

Otherwise, the purpose of the statute
could not be acheived. if a contractor to
the regulated party {e.g., a private bus -
company that provides bus service on _
Tertain routes, a security screening
contractor for an atrline) performs
functions which the regulated party
would otherwise perform with its own
employees, and which affect
handicapped persons, the contractor's
activities are subject to the same
nondiscrimination requirements that
would apply if the regulated party's own
employees performed them. The transit
authority cannot ignare requirements for
transportation of handicapped persons
on & certain route because a contractor
provides that service; an air carrier
cannot ignore the application of part 382
{0 security screening because a
contractor performs this task.

Any party subject o a
nondiscrimination statute like section
504 or the ACAA may contract out its
functions; it can never contract away its
responsibility to ensure
nondiscrimination.

Under § 382.7, all discrimination by
carriers via the actions of contractors is
prohibited, regardless of the role played
by contractors. Section 382.9 focuses on

_ those contractors who provide services

1o handicapped passengers. A written
assurance makes sense to formally put
these contractors and the carriers on
contractual notice of their obligations
and to provide a contractual means by
which the carrier can effect changes in
the contractors’ behavior, when -
necessary, Thia applies alike to
contractors wha have direct personal
contract with passengers [e.g., for
security screening) and those who
petform services which do not
necessarily include personal contact
{e.g. baggage handling). On the other
hand, contractors who may perform
services for the carrier, but not as such
for passengers [e.g. the airline’s
accounting firm or a repair station for
gircraft), are not intended to have to
provide assurances. : "

" The Department disagrees with PVA's
comment that this section shonld require
travel afents' offices to be subject to .
physical accessibility requirements or
that activities of travel agents other than

 those on behalf of air carriers should be

covered. Travel agents perform the

- function of acting as agents for the sale

of air carrier tickets. As long as that
function is avallable 1o handicapped . -

" . persons, by one means of ancther, and '

travel agents do not discriminate against
persons in performing it
{e.g.. by declining o accept orders trom
handicapped passengers
believe making reservativns for them

use they - -

satisfied. In addition, adding physical
accessibility requirements for travel
agents’ offices would raise serious
questlons about undue burdens and
present perbaps insurmountable
enforcement problems, It is also unlikely
that the language of the statute can be .
viewed as applying physical
accessibility standards to travel agents.
" It is likewise doubtful that the
activities of iravel agents on behalf of
Amirzk, tour bus companies, cruise ship
lines, or European ski resorts can be
covered under a statute relating to the
provision of sir trangportation by US.
air carriers. Also, just as carriers’
employment practices are not covered
by the ACAA, contractors’ employment
practices are not covered. The ACAA
aims at nondiscrimination in the
provision of services to passengers, and
it simply is not an employment
discrimination statute. As mentioned in
the discussion under § 382.3, the '
Department agrees with IATA that -
foreign travel agents ought not be
covered under the regulation, and
language to this effect has been added
here. -

While some other civil rights
regulations do include boilerplate
assurance fanguage, we do not, in
contrast to ATBCB, see the need for
such standard language in this section.
The assurance involved is quite simple
it will recite, in substance, thai the
contractor may not discriminate, in the
performance of its functions for the
carrier, on the basis of bandicap,
consistent with the ACAA and part 362,
and that compliance with this obligation
is a material term of the contract. The
assurance would also reference the
contractor’s obligation to comply with
directives of the carrier's complaints
resolution officials (CROs) in matters
covered by this rule. T

Section 362.21—Aircroft Accessibility
NPRM~—The NPRM proposed that
new aircraft would have several

accessibility features. Thers would be
movidble aisle armrests either on all

. wuisle seaty or, alternatively on between

2-12 aisle seats, depending on the aize
.of the alreraft. In aircrafl with .
lavatories, an on-board wheelchair -
would have to be provided on reguest
{with 48-hour advance notice). There -
would have to be fully accessible

lavatories in aircra® with 200 ormore .
. geats &nd lavatories with accessibility -

features in alrcraft with 60-108 seats.
‘However, carriers would not have {o
Temove & revenue seat in orderto .
provide accesalble lavatories, Par? 121

.. atréraft with more than 30 seats would
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have on-board stowage capacity for at
least one folding wheelchair,

These requirement would apply to
new aircraft (i.e.. those delivered more
than two years after the rule’s effective
date}. Existing aircraft would not have
1o be retrofitted for accessibiijty,
although es cabins were refurbished,
relevant accessibility features would be
added. Aircraft delivered to the carrier
within two years of the effective date of
the rule would have to meet the new
aircraft requirements to the extent not
inconsistent with structural,
configuration, or contractual limitations.
Aircraft with 30 or fewer seats would
have to meet the new aircraft gtandards -
to the extent not inconsistent with
structural, weight and balance,
operational and interior configuration
limitations. ©

1. Moveble Aisle Armrests

Comments—PVA favored having such
grmrests on all aisle seats, saying that it
waould increase opportunities for
accessibility, provide for transportation
in a more integrated setting, and make
unnecessary a priority seating system to
ensure that handicapped passengers are
directed to the appropriate seats. PVA
also referenced comments from carrier
labor organizations who argued that
having movable armrests would
decrease risks of injury to carrier
personnel from lifting handicapped -
passengers over fixed armrests. PVA

were only minimally, if &t all, more
costly than fixed armrests. .

ATA, by contrast, argued that putting
accessible armrests on all aisle seats
would be prohibitively expensive. The
economic projections ATA furnished
with its comment forecast annual costs
of $7.1-9.6 million per year for all aisle
seats, and $2.7-3.1 million per year for -
the 2-12 aisle seats option. ATS's 20-
year constant dollar cost estimate was
$142.3-192.5 million for all aisle seats
and $54.0-61.4 million for the 2-12 gisle
seats option. ATA also said that it was
not cost-effective to put movable
armrests on sll aisle seats, since there
would not be enough handicapped -
passengers lo warrant having that many
accessible rows. ATA also noted that
tor some types of seats {e.g., those with
integrated trays in the armrests),
movable armrests are not feasible. ATA
considered & priorily seating sysiem to
ensure that handicapped people got to
use the aisles with accessible armrests
to be unworkable,

A substantial number of disability
community commenters favored
movable aisle armrests for all aisle
seals, or at least for & larger number ~
than the 2-12 aisle seats proposed in the

second NPRM option. RAA and some
individual carriers supported the 2-12
aisle seats option, however. A few
manufacturers suggesled that costs
would be small. One manufacturer
suggested that movable armrests could
compromise required aisle widths in
some situations.

DOT Response—The Department has
decided to require new aircraft to
include movable armrests on half the
gisle seats in an gircraft. Such armrests
would not need 10 be installed in seats
where doing so would be infeasible
because of the nature of the armrest
used on a particular seat (e.g., an
armrest with an integrated tray, as
mentioned by ATA's comment} or where
a handicapped person could not use the
row in question [e.g., because of an FAA
safety rule concerning exist row
sealing). o

This requirements represents a
reasonable middle ground between the
two alternatives proposed in the NPRM,
It provides substantially more rows that
are readily usable by persons with
mobility impairments than the 2-12
seals slternative and thereby provides
substantial seating capacity for
passengers with mobility impairments.
At the same time, jt halves the cost to
carriers of the 100 percent of rows '
option. . .

We agree with ATA that a priority
seating system could be difficult to

" implement. The final rule does not
alsq argued that movable aisle armrests ~

reqitire such a system. Because carriers
could configure their aireraft in a very
simple way to meet the final rule's
requirement {e.g., there could be .
movable armrests on all the rows on the
right side of the aisle), it would be easy
for carriers to ensure that persons with
mobility impairments would be able to
take advantage of the armrests. No
complex administrative or computer
system would be needed for seat
selection purposes. The rule provides
flexibiljty to carriers to use an
administrative system, as well as a
cabin configuration approach, to ensure
the availability of seats in a row with an
movable aisle armrest to passengers
who need or request them, however.
Having movable armrests on half the
rows will ensure that a handicapped
passenger can use a seat in any portion
of the aircraft, permitting greater overall
accessibility and enhancing the
provision of eervices in an integrated
setting. This approach also responds ta
carrier employees' concerns about lifting

" passengers during transfer to and from

aircrall seata.
. The Department estimates that the
final rule requirement will cost around |

our view, this does not constitute an
undue burden under case law
interpreling section 504. Any regulatory
tompliance cost is a burden; however,
the cost of movable aisle armrests may
justifiably be regarded as & “due”
burden that is necessary in order to
ensure nondiscriminatory access 1o all
porticns of the aircraft cabin to
passengers with disabilities and... . .....
decrease injury risks to carrier
personne] and disabled passengers, as
well as reduce the potential costs of
such injuries. Several million dollars per
year across an industry of the
magnitude of the U.S. air carrier
industry would not seem to burden
unreascnably the operations or financial
health of the industry. Nor would it
cause any fundamental alteration in the
nature of the industry's “program.”

We also point out that, as in other
aircraft accessibility maiters, the
Department is not requiring retrofit. .
Movable armrests will be required an
new aircraft or when seats are replaced
with newly manufactured seats; carriers
will not have to incur the cost of
replacing existing seats before their time
simply in order to have seate with

-mgvable armrests. This fact should help

to keep costs within reasonable bounds.
2. Accessible Lavatories :

Comments—PVA supports requiring
accessible lavatories on aircraft, but
strongly disagreea with the NPRM
provision that would excuse carriers
from providing accessible lavatories if -
doing 5o would entail the loss of 8
revenue seat. The application of this
standsrd would inevitably be arbitrary’
and inconsistent with standards *
developed in section 504 case law, in
PVA's view. Since providing an
accessible lavatory in aircraft {which
DOT already requires in passenger
trains in its 504 regulation) would not
adversely affect safety, PVA adds, DOT

. rnust impose the requirement under the

ACAA. PVA estimates costs for
providing accessible lavatories,
including costs for the loss of revenue
seats, to be $24 million in initial capital
coste and $96.1 million annually for -~

. recurring costs, which PVA believes to.

be reasonable and tonot impose an .
undue burden. PVA comments that the

. iniiia) costs would represent about 0.67

percent of airline flight equipment assets
and 0.18 percent of annual operating :
expenaes. L -
ATA agrees that it {s appropriate to
‘provide accessible lavatories in new

- -widebody aircraft, but opposes

providing them in smaller [i.e., 60-189

85,8 million per year {$39.4 million in .. .. seat) planes. ATA says that technical

terms of present value over 21 years}. In

‘guestions about the feanibility and costs
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of accessible lavatories in the smaller
aircraft remain unanswered and that
cests would be extremely high for the
lavatory units themselves, as well as -
removal of revenue seats and the
possible need to reconfigure cabins and
relocate galley units. In estimating costs
for accessible lavatories, ATA projects
that revenue seats would need to be
removed in many dircraft. It concludes
that average annual costs for widebody
aircraft {assuming some revenue seat
loss) would be $53.1 million, with an

. additional $44 million for smaller
alrcraft. On e 20 year constant dollar
basis, ATA's estimates are $1051.4
million for widebodies and an additional
$478.9 million for smalier aircraft.

Other disability community
commenters favored requiring
accessible lavatories. Some of these
comments suggested that the fully
accessible lavatory the NPRM proposed
for 200 4 seat aircraft should be

required on all 60+ seat aircraft. Others

suggested factoring in Right times [e.g.,
an eccessible lavatory on any plane
used for a flight of 90 minutes or more).
A number of comments from disability
organizations and other commenters
agreed with PVA that the “noloss of a
revenue seat” language should be
deleted, and that seats should be
removed, if needed, to accommodate the
accessible lavatories. Some carrier and .
manufacturer comments asked that-

accessible lavatory requirements not be -

extended to small [e.g., 30 seat and ~
below) aircraft.

DOT Response—PVA and ATA agree
that it is appropriate, and, explicitly or
implicitly, not an undue burden on
carriers, to provide fully accessible
lavatories in new widebody aircraft,
regardless of the potential loss of -
revenue seats. The Department shares
this view, and will so require. This
requirement will result in new aircraft
with the greatest passenger capacities,
and which make the longest flights,
having a lavatory that handicapped
persons can readily use, Rather than
using the term “widebody,” which may
be imprecise, or the 200 seal cutoff of
the NPRM, which may include some
non-widebody eircraft (e.g., some
configurations of the Boeing 757), the -
Department will apply the accessible
lavatory requirement to aircraft with
more than one aisle.

The Department is deferting a
decision, at this time, concerning -

accessible lavatories in narrowbody and

smaller aircraft. Having accessible
lavatories in these aircraft clearlyis -
important for passengers; there are more

narrowbody than widebody aircraftin . -

the fleet, and they provide more flights

than the larger aircraft, Al the same
time, the cost and feasibility concerns
raised by carrier comments are worth
serious consideration. :

During the period between the NPRM
and this final rule, DOT staff made
inquiries on these matters and were
unable to obtain sufficient information
to make a sound decision.The =~ =~
Department cannot mandate technical -
changes related to accessibility without
adequate information about technical
and economic feasibility, to ensure that
undue burdens are not imposed.
Without additional information, the
Department could have difficulty
avoiding one or both of these pitfalls.
The Department does not agree with
PVA's argument that it must require
accessibility features as long as they do
not create a safety problem. The ACAA
bars carrier restrictions on handicapped
passengers’ travel absent safety
necessity. It does not require
accommodations to be provided,
regardless of potential burdens, if the -
accommodations are safe.

For this reason, the Department is’
issuing an advance notice of proposed
rulemaking (ANPRM) to address, among
ather matters, the issue of accessible
lavatories in narrowbody and smaller
aircraft. Subsequently, the Department
would convene a conference concerning
all of these topics. Wé would intend to

engage afrcraft designers, lift designers,

representatives of the disability groups,
and the carriers, in an effort to find
solutions which could provide a
substantive basis for rulemaking in
these areas. If necessary to provide -
information or develop facilities, the
Department would also commit
resources to a research contract or
project for these purposes.

3. On-Board Wheelchairs

Comments—ATA opposes any
reguirement for providing on-board
wheelchairs, It would be particularly
unfortunate to require on-board chairs
on small commuter aircraft, ATA says.
because on-board chairs might be
dangerously unstable and storage for
them could require seat removal. In
addition, this requirement would cost -
too much: assuming that seat loss would
be incurred for storage of on-board
wheelchairs in smaller aircraft, ATA's
estimated cost I8 approximately $47

‘million annually and epproximately $840

million over 20 years in constant dollars.
ATA also urged that flight attendants
not be required to assist handicapped -
persons In using and moving in the on-
board chairs, which could get in the way
of other flight attendant duties and - .
could pose risks of injuries to the flight.
attendants. L

. PVA supports requiring on-board
wheelchairs on all aircraft that have
lavatories, but opposes the on-request
[with 48-hour advance notice) feature of
the NPRM, which it views as
unworkable, unfair, and unnecessary.
PVA contends that an on-board
wheelchair is vseful even where the
lavatory is not accessible, because it
could be used by someone who can
stand or walk a few steps (and who thus
could use a regular lavatory) but who
cannot walk far enough to get from his
or her seat to the lavatory. PVA also
notes that aisle widths is not a problem

. for on-board chairs, which are designed

to meet the standard 16-inch aisle widith
of passenger aircrafl. .
Approximately equal numbers of
commenters said that on-board chairs
either should or should not be required.
Some of the latter made a particular
point of saying that on-board chairs
were not feasible on small aircraft.
Some commenters appeared.to believe

_ that aisle widths would havetobe - -

increased substantially to accommodate
on-board chairs, with cost and .
feasibility impacts. Finally, a few
commenters suggested changes or
additions to the standards for on-board
chairs, such as making sure that
footrests measured 6 inches front-to-
back, adding requirements for occupant
restraint systems and wheel locks to-
deal with turbulence, and adding

- armrests and padding for passenger

" comfort, . : :
DOT Response—In the new aircraft
provision of the final rule, the
Department will require an on-board
wheelchair to be present on those
aircraft which have accessible - -
lavatories. PVA is correct in saying that
on-board wheelchaira are potentially of -
some use even whtre there is no
eccessible lavatory, Nevertheless, the
most significant use for an on-board
wheelchair is to enable persons with
niobility impairments that necessitate
their use of an accessible lavatory to get
to that facility. In the absence of an
accessible lavatory, it i8 likely that
many users of an on-board chair would
‘not have a usable destination. .
Nevertheless, in order to serve those

individuals who could use an
inaccessible lavatory but need an on-
board wheelchair, th erule will require
carriers to honor a request to have an’
on-board wheelchair on a flight using an
aircraft without an accessible lavatory.
‘The carrier could reguire up to 48 hours'
advance notice for this accommodation.”
In addition, the requester would have to
_state [either d y ot inresponse toa .
carrier inquiry) that he or she: (1) Was - .
capable of using an inaccessible ]
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lavalory and {2) needed an on-board
wheelchair to reach the lavatory.

With respect to existing aircraft, the
rule requires on-board chairs to be
provided on the aircraft (for aircraft
with an accessible lavatory] or on
request with 48 houyrs’ advance notice
{for aircraft without an accessible |
lavatory) within two years of the
effective date of the rule.

Since this final rule requires on board
chairs 1o be placed, even temporarily,
only on aircraft with more than 60 seats,
this requirement is not likely to
encounter the problems commenters
raised with on-board wheelchairs on
small aircraft. PVA is correct in saying
that on-board wheeichairs are designed

ta fit existing aisle widths; this is & main
point distinguishing on-board
wheelchairs from other wheelchairs,

Because fewer on-board wheelchairs
will be involved than if all aircraft with
lavatories were required to have them,
and since they will not be on emaller
aircraft, where seat loss is more likely to
occur, the ennual compliance cost of the
final rule’s on-board wheelchair
requirement is likely to be substantially
Yess than ATA’s estimate of $47 million.

Feasibility, seat loss, and cost issuea
regarding on-board chairs in smailer
aircraft will be considered further in the
ANPRM, in connection with the
research on accessible lavatories in .
those aircraft. The Department is adding
a mention of pccupant restraint systems
and wheel locks to the standards for-on--
board chairs in the final rule. The NPRM
provided for armrests and footrests;
adding a specific size for the latter is omt
of place in a performance standard.
Padding, while desirable for pagsenger
comfort, appears not to be of suffictent
safety or functional importance ta be
requried. -

The Department will address the issue
of carrier personnel assistance to
persons using on-board chairs in its
discussion of section 382.37, on
provision of services and equipment,

4. Stowage Space

Comments—ATA ohjects fo having
atowage space for a {olding wheelchair
in the cabin. It would not be appropriate
to use existing coat closets because,
ATA says, there would not be aufficient
room for other passengers’ carry-on
items, resulting in costly displacement of
the other passengers’ items. To avaid
this consequence, carriers would need to
create a new space just for wheelchairs,
which would be expensive and possibly
involve the removal of seats. Also, there
is no need 10 stow a folding wheelchair
in the cabin. since it cannot be used in

_ the cabin. PVA essentially supparis the
NPRM proposal on this subject but

- Service-related issues conce

stated that if small aircraft do not have
enough cabin space, then priority
storage in the carge compartment would
be acceptable, .
DOT Response—The Department is
not changing the requirement for there
to be priority space in new aircraft for
in-cabin stowage of a folding
wheelchair. The purpose of this
requjrement is not so that the .
wheelchair can operate inside the cabin;
the width of the sisle clearly does not
permit a standard wheelchair 1o pess.
Rather, the purpose of the requirement is
to allow a wheelchair user to quickly
retrieve his or her chair near the aircraft

"door, so that the person can use that

chair immediately on exiting the
aircraft, This will make independent
mobility substantially easier for the
person, compared to use of & boarding
chair or a carrier’s ground chair,

In ordering new aircraft, the carrier is
free to designate either a portion of &
coat closet or a separate area for this
purpose. Since the former is permissible,
the rule clearly does not require creating
a separate area or removing seais to do
s0. The Regulatory Evaluation cites the

~ results of a Transport Canada study

indicating that storage of folding
wheelchairs is dimensionally pessible in
727, 767, and DC-4 aircraft coat closets,
with minor modificatjons related to sheif
position and recessed tie-downs.

on-
board stowage of folding wheelchairs
will be discussed under § 382.39,
provision of services and equipment.

5. Timing ~

Comments—ATA objected o the
phase-in proposed in the NPRM, saying
that linking accessibflity requirements to
aircraft delivery date did not make
sense, in view of the common carrier
practice of ordering aircraft some years
ahead of anticipated delivery. It would
cause revision of contracts, delays, and
cost increases 10 require modification of
existing orders, in ATA's view. ATA
recommended applying accessibility.
requirements to aircraft ordered more
than 90 days after the effective date of
the rule, The comment did not state a
rationale for the additional 80-day

period. . - -

ATA also objected to what it
characterized as the “reteofit”
requirement; that is, the requirement
that asg cabin interior elements are
replaced, they be replaced with
accessible elements (e.g., if original
seats are replaced with newly
manufactured seats, the newly
manufactured seats would have to have

* movable armrests). ATA slso objected
. to the tone of a provision in the NPRM

providing that carriers could not-reduce

gccessibility features below the level
specified in the regulation, ssying-that it
merely expressed the obvious. ATA also
opposed adding anyTequirement that
accessibility features be kept in good
working order, saying that it also
expresses the abvious.

PVA noted that ATA itself had
suggested the two-year delivery date
phase-in period for accegsibility during .
the regulatory negotiation and .
contended that any lengthier grace
pericd was unressonable. PVA argues
that, since in the afreraft manufacturing
process, carriers may make many
change orders befare the plane is
delivered, it will not cause significant
delays or extra cosis to incorporate
gccessibility features in aircraft to be
delivered after 2 years of the rule’s
effective date.

Several disability groups or other
commenters paid that it is improper
under the ACAA to exempt existing
aircraft from accessibility requirements
(i.e., that they should be retrofitted for-
accessibility). Others opposed the -
proposed phase-in period, saying that it
was too long. On the other hand, a
manufacturer though the phase-in period
was oo short, and recommended a four-
year period, since that was the
manufacturer's typical lead time for
responding to an ajrcraft order. Some
disability groups recommendeda - -~
provision that accessibility features

- must be kept in working order. -

DOT Response—The Department has
decided to require that all new aircraft,
ordered efter the effective date of the
rule or delivered to the carrier maore than
fwo years after the effective date, will
have to incorporate the accessibility
features mentioned in this section,

The Department agrees that il is
appropriate to require ali aircraft in

_ covered categories ordered after the

effective date of the rule to have the
required accessibility features. ATA did
1ot provide a basis for a 80-day delay of
the date ox which orders must be for
accessible aircraft, and this suggestion
has not been adopted

In addition, we will retain the .
requirement that a new mircraft
delivered more than two years after the
effective date of the rule bave the
required accessibilty features. As
commenters slated. carriers typically
arder aircraft yeers in udvance of the
anticipated delivery date. If all aircraft -
on order before the effective date are
exempted from accessibility -
requirements, it will mean that hundreds
of inaccessible aircrafi—with a potential
life span of 15-20 years—will join -

-carriers’ fleets in the pext few years. -
This would have the effect of -
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sybstantially, and unnecessarily,
delaying fleet accessibility.

Because the ordering and manufacture
of aircraft is a long process, carriers and
manufacturers should have plenty of
time, within two years, to provide cabin
items such as accessible lavatories,
movable armrests, and on-board
wheelchairs, without delaying delivery.
These items, obviously, do net involve
modifications to the sirframe and may
readily be made within the last two
years of the procurement process.
Adding these features may require
change orders in contracts. Change
orders, however, are a common part of
the procurement process for aircraft.
Additional costs should not be markedly
different from those for providing the
same accessibility features in new
aircraft ordered after the effective date
of the rule,

Contrary to ATA's characterization, it
is not a “retrofit” to require that when
cabin interior elements are replaced in

the normal course by the carrier, they be .

replaced by accessible elements.
Retrofitting solely for the purpose of
accessibility (e.g., requiring existing
seats, not otherwise is need of
replacement, to be pulled and replaced
with seats with movable armrests within
a year of the effective date of the rule) is
specifically not required. The only:

provision that requires a retrofit ia that |

concerning on-board wheelchairs In
existing aircraft, and thet provision
relates not to any major reconstruction
or reconfiguration of the aircraft or its
elements but simply the provision of a
portable piece of equipment.

It is standard practice, consistent with
statuté and case law, for regulated
parties 1o be required to make
accessible those elements of a facility
that they replace. The Architectural
Barriers Act, the Uniform Federal
Accessibility Standards, and section 504
tegulatione are unenimous on the point.
Unlike a true retrofit, the requirements
of this rule do not impose undue
burdens, since they add only a modest
increment to replacement costs incurred
voluntarily, rather than imposing the
cost of an otherwise unnecessary
replacement of the element itself, The
Department will retain this requirement,
but will not adopt the disability group
comment that accessibility features
should be installed on existing aircraft.
As we understand the comment, it
would require a retrofit solely for the
purpose of a accessibility, which the
Department does not believe 1s
appropriate or consistent with the
ACAA,

The Department does not believe that
it implies any bad faith on the part of
curriers o require that exiating

accessibility levels not be reduced. One
of the purposes of a regulation is to spell
out, clearly and with particularity, the
obligations of regulated parties. This
provision goes to that purpose, and is
intended simply to leave no doubt in
anyone's mind on the point.

The Department is adopting the
comment made by PVA and other
disability groups that a provision should
be added to require that accessibility
features be kept in working order. AS
PVA states, the Department has become
aware, In other areas, that the provision
of equipment is not enough to ensure
accessibility. For example, some tranesit
authorities equipped buses with
wheelchair lifts which, for lack of
sufficient maintenance, broke down. In
consequence, the Department's 1986
section 504 rule for mass transit required
that accessibility equipment be
maintained in proper operating
condition.

A pimilar provision here should not
work any hardship on carriers (indeed,
keeping on-board wheelchairs, armrests,
and lavatories in working order is
probably easier than keeping bus lifts
working). Nor ig it likely to lead to
“technical” viclations that will not
affect passengers; when a handicapped
passenger's ability to use aircraft
facilitiea is Impaired by broken
equipment, the viplation is substantive
not merely "technical.” . :
Section 382.23—Airport Facilities and
Services ' . o

NPRM—The NPRM proposed to apply
accessibility requirements to those

portions of airport facilities owned,
leased, or operated by the air carrier at

- the airport. New {facilities would have to

meet the requirements of the Uniform
Federal Accesaibility Standards (UFAS)
plus six other standards drawn from the
existing airport operator requirements of
49 CFR 27,71, the Department’s section
504 rule. These six items pertain to
terminal design, ticketing, baggage
facilities, TDDs, terminal information
systems, and gate-aircraft interface.
Existing facilities would have to be
maodified to meet these standards within
three years.

This proposal was intended to operate
in tandem with 48 CFR 27.71, since
airport operators and carriers typically
share, or divide up in one way or
another, reaponsibility for terminal
facilities. The preamble to the NPRM
asked for comment on how compliahce
responsibility between airport operators
and carriers should be apportioned
under the two regulations. '

Comments—PVA generally supported-
the NPRM provision. PVA suggested
adding a requirement that terminal

_concerning the allocation of

passenger transportation systems (e.g.,
the electric carts that help carry
passengers around the terminal, shuttles
between terminals and parking areas or.
among terminals} be accessible. For
PVA, apportioning compliance
responsibility between carriers and -
operators was not crucial; both-had
responsibility, under the ACAA and
section 504, respectively. PVA thought it
unlikely that small carriers would have
to bear disproporticnately high costs,
since airports, who want carriers lo
maintain service, have an incentive to
negotiate reasonably with them
responsibility. PVA also objected to the
three-year phase-in period for
accessibility modifications to existing
facilities, -

ATA recommended substantially
rewriting this provision, to say simply
that airport facilities and services
owned, leased, or operated by carriers,
when viewed in their entirety, shall be
accessible, Facilities which are
designed, built, or which "undergo a
substantial structural change” {ATA’s
preferred substitute for “altered,” the
term used in the NPRM] after the rule is ~
effective would have to conform to
UFAS. The six additional elements,

" which ATA views as too vague and

potentially burdensome, would be
deleted, ATA says that this formulation
is better because {t is less likely to result
in significant costs for carriers,

" especially small carriers (a point

emphasized by the RAA as well) and
because airports beat the major
responsibility for accessibility under
section 504, '

Individual carriers who commented
on this section generalty took the
position that airports, not carriers, '
should bear the responsibility for airport
accessibility. One carrier’s variation on
this theme was that carriers should have
such obligations only where they had a-
dedicated facility at the eirport, they
owned or leased the entire facility, or
the carrier controls the design,
construction or alteration of the facility. -

‘The Airport Operators’ Council
Internationa! {AQCI) recognized that
airports have significant responsibilities
under section 504 concerning airport
accessibility, They made several
apecific comments about the proposed
airport provisions. They said ticketing
requirements could be burdensome,
especially if ticketing equipment could
not readily be used at a low height
counter. Like ATA, AOCI expressed
concern about terms like “efficient” and
*minimize” in the section concerning
terminal design and flow, suggesting
that they were too vague. AOCI
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suggested that the three-year phase-in
for accessibility requirements was tao
short, and thet seven years was more
realistic, given the long lead time for
airport plaaning and the local .
government funding delays whish many
pirports face. AOC] also expressed a
concern about potential canilicts with
existing carrier leases at airports. For
some airport functions under the control
of carriers, such as ticketing,
administraiive as well as physical
solutions should be allowed, in AOCI's
view. AOCI also expressed the concern
that airports could face and undue
financiel burden. Finally, AOCI
suggested that information to persons
with varicus impairments be presented
*aurally” rather than “orally.” believing
the latter implied more extensive service
requirements. .

Disability groups and other
commenters suggested a variety of other
accommodations they believed should
be required at airports. These included
electronic message boards 1o page’
hearing-impaired passengers, hearing-
aid compatible phones as well as TDDs,
additional TDDs beyond the one
mentioned in the NPRM [i.e.. a pumber
of such phones proportional to all
phones in the terminel, a point with
which AOCI agreed), accessible electric
carts, and better and more strategically
placed visual information systems. With.”
respect to the divisiori bf fesponsibility . - -
between carriers and airportoperaiors, -
the ATBCB said that airport/carrier
leases or contracts should provide for
how responsibilities are apportioned.

DOT Response—49 CFR 27.71,
promulgated in 1979, has required all
new terminals at airports receiving
Federal financial assistance since that
time to meet gubstantially the same
accessibililty requirements as set forth
in the ACAA NPRM. Under the 1979
section 504 rule, federally-assisted
airport facilities existing in 1979 were to
have been medified for accessibility no
later than 1982. Therefore, most airport
facilities should already meet
essentially the same requirements
proposed in the ACAA NPRM. If there -
are federally-assisted airport facilities
that do not meet these requirements,
they are in noncompliance with 42 CFR
part 27, and their operators need to take
corrective action immediately. (The
NPRM to amend § 27.71 would require
transition plans for airports which have
not submitted them.}

In administering 49 CFR 27.71, the
FAA became aware that some of the
facilities and services responsibilities as
which was assigned to airport operatorg
were often under the control of carriers,
making compliance by airport operators

alone difficult in some instances. n
addition, there may be some situations
(e.g. terminals wholly owned or
controlled by carriers, airporis not
recelving Federal assistance} which
section 504 does not cover. Itis to
minimize gaps in accessibility in such
situations that a section of the ACAA
rule parallel 10 49 CFR 27.71 is needed.

‘It shouid be emphasized that carriers
are responsible, under part 382, only for
those facilities or services at an airport
that they own, lease, operate or

_ otherwise control. Consequently, at an

airport pot receiving Federal financial
assistance, facilities that are not owned,

" leased, operated or controlled by an air

carrier would not be subject to .
accessibility requirements under either .
section 504 or the ACAA.

Coverage of this kind is analogous to
coverage under section 504 and the

Architecture Barriers Act, both of which -

can apply to Jeased as well as owned
facilities. In addition, it seems clear
from case law and CAB administrative
decisions that facilities under the
control of the carrier, in a varety of
contexts, are subject {o coverage under
provisions of the Federal Aviation Act,
as being part of or connected with air
transportation. See for instance United
Stales v. City of Monlgomery, 201
F.Supp. 580 {M.D. Ala., 1962); Kodish v.
United Airlines, 465 F.Supp, 1245 .
{D.Colo., 1978); Polansky v. TWA, 453

F.2d 332 (3d Cir.; 1975); PVA v. CAB, 752
" F.2d 694 (D.C. Cir, 1985), rev'd on other

grounds sub nom DOT v. PVA, 108 S.CL
2705 (1988}, Bergt-AJA Western-Wein
Acquisition/Control Case, 98 CAB 28
{1982): Additional California Points,
Essentiol Service, 89 CAB 623 {1981);
I'WA, Re German Discriminatory
Practices, 88 CAB 852 (1981); and
Oklahoma Points, Essential Service, 83
CAB 1903 (1880). o

In this context, it is usefu} to point out
that section 404(a) of the Federal
Aviation Act, which was authority for
the original CAB version of part 382 and
is additional authority for this fical rule,
requires carriers {o provide safe and
adequate gervice, equipment, and
facilities in connection with air
trangportation.

The Department believes it is useful to
have the airport accessibility
requirements for airports and carriers
parallel one another, to correct the
present situation under which sirporis
are subject to @ much mare detailed set
of requirements under part 27 than are
carriers under the existing part 362,

Carriers and sirports must cooperate {o
-ensure that accessible requirements are
" met fully; this co:tpd.eration should be-on -
- Jevel playing fi S

It the Department's view, making
airport facilities subject to UFAS, the _
currently applicable stancards under the
Architectural Barriers Act and section
504, is eensible and consistent with the
law. The additiona] six features, which
are not mentioned in UFAS, are
important to ensure that handicapped

- persons can readily use airports for their

intended air transportation functions. -
Some of these standards are
deliberately expressed in general,
performance standard terms because the
Department cannot reasonably specify
the design of apecific terminals or
terminal features. Most of these items
are closely patterned after 49 CFR 27.71,
and airporl operators have been subject
to them for nearly eleven years. It would
be as likely to add as to subtract
uncertainty 1o modify them in the
direction of greater specificity at this
time.

We do not believe that these
requirements will create an undue .
financial burden for carriers, even small
carriers. First, federally-assisted airports
should already meet these standards.
Second, the portion of airport facilities
and services which are not now
accessible and which are under the
carriers’ control, are likely to be imited.
Third, PVA makes a persuasive point

~ that airport operators, especially those

at small sirports served mostly by
commuter carriers, are likely to be eager
to take steps to retain carrier service to
the airport and therefore be willingto
negotiate reasonably with carriers, We
would also point to the UFAS exception

for structural impracticability (which -

applies when the alteration would result
in an increased cost of 50 percent of the |
value of the element, or would affect a

" load-bearing member) would be

available to carriers through the

Department, in appropriate cases o

involving major structural modifications.
We have added, somewhat glong the

‘lines suggested by the ATBCB, &

provision calling for contracts or leases
between airport operators and carriers

to allocate compliance responsibilities
under part 27 and part 382, respectively.
We believe that this provision should -

" help to resolve, in advance, questions of

who is responsible for various services
or facilities at an airport. Far
enforcement purposes, should a
complaint about airpor! accessibility
arige, the Department would be guided

_ by such a contractual provision. In the

absence of such a provision, the
Department would proceed jointly in
enforcement under parts 27 and 382 and
attempt lo make the determihationof -~
who is responsibla for a particular -~ - -
feature of the airport in guestion.
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The three-year phase-in is consistent
with generat section 504 regulalory
practice, and was applied to federally-
assisteqd airports under 49 CFR 27.71 as
pubtished in 1979. The Department does
not believe that a seven-year phase-in is
necessary to permmit modifications to be
made: in any case, had this longer

period, suggested by AOCL been part of -

the 1978 regulations, federally-asaisted
girports covered by the 1979
requirements would still have had to
complete the modification of their
existing facilities by ta88.

The term “altered,” as applied to fixed
facilities, comes from Architectural
Barriers Act practice. The Department
does not believe it would be useful to
change a well-established term from the
statute that is the basis for the same
standards (UFAS) that will apply to
sirports under this rule. "Substantial
structural change™ is much more likely
to produce uncertainty, and could be
consirued to narrow the requirements
applicable to ca-m’ers from those of
UFAS.,

The Depmlmem agrees with AGCI
that reguiring “dropped” ticket counters
may prove burdensome. Except to the
extent such counters are specifically
required by UFAS (see seclion 7.2 of
UFAS), this rule will allow

administrative means of making nckeﬂ _

facilities accesnhie to lrandicapped

passengers
We tsree that telephones usable by -
persons wearing hearing aids. as wel as
TDDs, are importan! in afrports. 48 CFR
27.71 requires them foc federaliy-
assisted airports. They are not
meniioned specifically in the rule
because UFAS incurporates the
requiremesnt for them. We are also
elaril ying the provision for TDDs (that
“the terminal” shall bave at least oce
TDDY). This elarification will reqwire at
least one TDD in “each terminal” at an
airport. At large airports, there are often
many terminals, which seem to
passengers 1o be miles apart from ooe
another, By saying “each :eminak we
meazn that every one of these maia, .
satellite, or multiple terminals must bave
its mTDD.T}nsuim.portaMSothata
hearing-impaired person who needs to -
make a cal between flights does ot
need o go from Terminal C to Tesminal -
A (where the TDD is) and back to
Terminal C for his connectien. -
Language In the proposed rule

adequately handles coaveying of -
information to persons with hearingar
vision impairments, and greafes
specificily Is not needed. Qur

" una [ dictionary does pot
distingwish between “ora?” and “aural*
in any way that would imply mygrester
or lesser set of requirements stiaching to

the use of either word, 5o we will leave
it as it is. Semantics aside, the point is .
that to accommodate persons with
vision impairments, the carrier must
provide information that such a person
can hear.

The Depariment agrees with PV A thal
it is reasonable to corsider making
airpost fransporiation sysiems [e. 8-
interterminal buses and vaes,
carts, moving sidewalks) accessible.
However, there may be technical, cost,
and timing issues with such a ‘
regairement on which public comment
would be vseful. In addition, thisisa -
Bew requirement on which interested
persons have ot had the chance to
comment. Therefore, we are not -
including such a provigion in this fimel
rule. We will instead ask for comment
on this issue in the SNPRM (as well a8
in the NPRM to amend the airporis
sectior of 43 CFR part 27).

For unususl, infrequent situations in

which making eccessibility
modifications may not make sense,
carriers could kave recoarse to the
exemption procedures of 49 CFR 531.
For example, if an airport facility is
about 10 be torn down and a new .
aceessible facility is under construction,

‘it would be mmsonabh te require:

expensive,
ine the old facility. The exemption .
authkority will be used sparingly by the

- Department. 3i is not isttended to Jet

carriers out of inconvenient obligations.
or 1o be used i circumstances which
are not exceptional and peculiar to o
particular situation. In addition, the
carrier would heve to show how it
would substantiglly comply with the
rule while the waiver was in force [eg-.
by operational methods). Exemptions
e not intended to be a backdoor
method of amending & fimal nde.

The Depertment has added, § 3625. ¢
‘mew definition of ~air casrier afrport.”
This definition would exclude the
smallest ajrports, or afrports which
provide only general aviation services,
from coverage under this section. The
definition covers atrports receiving
scheduled eir service whdich enplune
2,500 or moce passengery a year. The
new defimition ir intended to be _
consistent with corrent statufory
definitions #ir the FAA's afrport ﬁnancin!
assistence legisiation. Carriers using

non-sfr carrier sirports are stilf snbject .

to al! other provisions of the role. .
The Department will pubNsh an

NPRM that would incorporate language

paraliel to this part 322 section as an
amendmen? to 49 CFR 27.71. This

-amerdinent would epsore comkfsmy

between the hotewla.ﬂom. S

Section 382.31—Refusal to Provnda
Trunsporiation

NPRAM—The NPRM protibited
carriers from refusing to provide
tranaporiation to handicapped persoms
on the basis of handicap, except as
otkerwise permitied by the regulation.
Specifically, kmits on the mumber of
handicapped persons on a particolar
flight wouald be prohibited, as would
refusing maportnﬁon because the
handicapped person’s involuntary
behavior ennoyed, offended, or )
inconvenienced others [as t[istmgmshed
from bebavior which adversely affected
safety). Carrfer perwnnel coukd :
continue to exercise their discretion to
exclude persons from a flight on the
basisof existing legal enthority ,
concerning safety. Such actions would
have to be consistent with part 382; if
they were nol, the carrier {[not individual
carrier personnel} would be subject to
enforcement action under the sule,
When & handicapped person was

exluded from a Ilight, the carsier would

hnvetoexp!aintheminwntm

“within 10 days.

Comments—PVA genezally supports.
the NPRM psovision. PVA strongly

favors a baa on number kimits, saying .

there is no evidence to suppori the

salety necessity for such limits pnd ii;a! ’

various airlines have indicated their .

ability and williagness tocarry ... .

significant numbers of disabled - .
passengers on & flight. PV A poinits: oot
thal carriers do ped falk of applying -
number limits (o other categories of

- people who might evaceate a plans

more slowly than the average {e.g..
obese or elderly people}. - :
lnupporloflheprwumpmln’bﬂmg
exchision because of the appearance or
mvdm:rybehamohbmdmped
person, PV A cites several earrier
manuats which sppear to provide for
mhdinghurd‘cappedmmsmth
basis of the wopleasaniness thet :
alegedlybmnmdfmathum
by their very presence. PVA also
supporis the written explanation
provision of the proposal, buhmﬁm
the explanation showld be provided
inwnediately, 5o that the carrier does not

* have the opportunity bdevnepov?hoc

justifications for the exclusion.

ATA argues that this provision should
be deleted and replaced by a prevision
authorizing carrier personne! to exclnde
any bandicapped persons they segard as.

" not being qualified bandicapped -

individuals. Carriers must be able to

. sxercige discreticn, anconstrained b;

.

individualfrom » fight on the basis of N
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safety. By regulating in an area affecting

safely, ATA argues, the Department

- would exceed its authority under the
ACAA. lIn fact, ATA and RAA
petitioned the FAA to issue rules that
would effectively preempt part 352 by
giving carriers the degree of discretion
they seek with respect to such issues as
refusals to provide transportation and
requirements for attendants.) Moreover,
as ATA reads the existing part 382, the -
CAB gave carriers all the “decisional
discretion™ they needed, and DOT is
legally bound not to change CAB's
approach without substantial and
compelling reasons, which, in ATA's
view, DOT does not have.

- ATA objecta to requiring a written

~explanation for refusals to provide
transportation on the basis of handicap.
ATA says that carriers do not provide
such statements to other passengers
they exclude and do not see why
handicapped persons should be
different. ATA also objects to carriers
being subject to enforcement action
under part 382 if carrier personnel
exclude a handicapped person in a way
that contravenes the rule. This would
have a chilling effect on the ability of
carrier personnel to exercise safety
disgretion, since they would worry
about the prospect of enforcement
action instead of concentrating just oni
safety. _ . e s

ATA {avors carriers having the -
discretion to limit the numberaf ~
handicapped persons, especially those
with mobility impairments, on a flight,
particularly a flight using & small
aircraft. ATA does not suggest any
particular number limit (though it
mentions that some carriers use the
number of floor level exits as a basis for
such limits) or what the basis for any
particular number limit would be. ATA
suggests that without the discretion to
impose number Jimits, carriers could not
meet the FAA regulatory requirement to
evacuate aircraft within 90 seconds.

Finally, ATA calls attention to what it
views as an inconsistency between the
NPRM's citation of several authorities
with respect to carriers’ safety
discretion and its exclusion of a -
reference to section 902(j} of the Federal
Aviation Act, which prohibits _
interference with crewmembers in the
performance of their duties.

Among other commenters, the
discussion of this subject was divided
along similar lines. Disability
community organizations and agencies,
for example, unanimously opposed
number limits. Carriers and carrier labor
organizations favored limits and made a
variety of recommendations on number
restrictions for non-ambulatory
passengers. For example, one

commenter suggested having no more
than one unaccompanied non-
ambulatory person per floor level exit -
and limiting unaccompanied non-

- ambulatory passengers to the number of

flight attendants. The positions and
rationales were basically the same as
PVA's and ATA's, respectively. A
number of disability groups wanted an
immediate written explanation for an
exclusjor;; RAA and some individual

" carriers wanted the pericd lengthened to

30 days.

Disability groups favered making the
actions of carrier personnel the subject
of enforcement action against the carrier
where the actions violated the rule.
Carriers emphasized the need for
discretion to refuse service in the
interest of safety, and expressed a
concern similar to ATA’e about the
potential chilling effect of making this

_ discretion the subject of enforcement

action. :

The preamble to the NPRM reised the
question of whether, if a handicapped
person with a valid reservation is
denied {ransportation because of an
equipment substitution (e.g., a smaller
plane than usual is used for a flight, and
it will not accommodate the pessenger
or his wheelchair], the person should -
receive denied boarding compensation

- {DBC) under the Department’s oversale
-.rule, Disability group commenters, the
“ATBCB, and DOJ said that like a

passenger "bumped” for overbooking
reasons, a handicapped person in this

- gituation should receive DBC. Carriers

did not agree. = - -

DOT Response—Under the final rule,
as under the proposal, carriers retain -
adequate “decisional discretion™ to
exclude individuals from a flight on the
basis of safety. Indeed, the statutory and
regulatory provisions cited in the rule -
ensure that, when the pilot-in-command
or other carrier personnel determine that
carriage of any individual would or
might be inimical to safety, the
individual may be excluded. This
existing discretion is more than
sufficient to permit carrier personnel to

- guard against any genuine

endangerment of the flight or persons on

it stemming from the presence on board

the sircraft of any particular
handicapped {or other) person.

‘The principal statute involved is
section 1111 of the FA Act (48 U.S.C,
1511), which authorizes carriers to
“refuse transportation to a pagsenger
when, in the opinion of the carrier. such
transportation would or might be :
inimical o the safety of flight.” In

compiaint under § 382.31), the’

Department will be guided by judtcial
interpretation of section 1111:

The test of whether or not the airline properly
exercised its power under § 1511 to refuse
passage . . . rests upon the facis and .
circumstances of the case as known to the

. airline at the time it formed its opinion and

made its-decision and whether or not the
opinion end decision were rational end
ressonable in light of these facls and ..
circumstances, They are not to be tested by
other facts later disclosed by hindsight.
Williom v. Trana World Airlines, 509 F.24
942 (2d Cir. 1975); Cordero v. Mexicana
Airlines, 661 F.2d 669 (9th Cir, 1882},

Of course, carrier personnel are charged
with knowledge of the requirements of
this rule as they form their opinions and -
make their decisions. Decisions contrary
to the provisions of this rule are :
prohibited. - _

The other authorities cited in this
section are 14 CFR 121.533(e) (the pilot
in command hag “full contro] and
guthority” in the operation of the -
aircraft] and 14 CFR 91.8 (prohibition of .
interference with crewmembers). -

Indeed, it is difficult to determine how
the basic grant of this discretion by
provisions of the Federal Aviation Act
and Federal Aviation Regulations differs
in substance from that described as -
“inevitable” by the court in PVA v. CAB.
Under the CAB rule at issue in that case,
& determination that an individual was

" not a qualified handicapped individusl

{and hence excludable from a flight as a
threat o safety) was to be made only

. when the carrier had a “reasonable,

specific basis” for its determination. - -
Carriers were not to have “unbridled -
discretion.” 752 F.2d &t 721, This rule
simply adds the requirement that when
& carrier excludes a handicapped person
from & flight for safety reasons, it must
explain the reasonable, specific, safety
basis for the exclusion in writing. The
essence of arbitrariness in
decisionmaking is that the decision need
not be explained. It does not =
unreasonably constrain carrier safety
discretion to insist that, in this most
basic way, carrier decisions to exclude -
handicapped persons not be arbitrary. If
there j8 a reasonable, specific, safety
basis for 2n exclusion, then the carrier

ersonnel who make the decision will

e able to articulate it. If there is not
such a basis for the decision, which the

.carrier can articulate, then it is a
- decisipn better left unmade.

The Deg&rbnent believes that the 10-
day time frame for sending this -
explanation to the passenger makes

- gmore sense than either a shorter {e.g,
reviewing exercises of discretion under ~ ..
“this statute (e.g., in the context of a

immediate) or a longer (e.g. 30day) - -
period. When an exclusion occurs as a
flight is about to leave, it could delay the
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Right if a crewmember had to sit down
and write a letter or memorandum to the
passenger. This delay, which would
inconvenience other passengers, would
not do anything to get the handicapped
person on the flight, since the decision
to exclude had already been made.
The Department does not share PVA's
concern about ""post hoe :
rationelizations." The explanation of the
exclusion is made on behalf of the
carrier, not an individual crewmember.
It is the carrier, not the individual
crewmember, who is subject to
enforcement action if the exclusion .
violates the rule. It does not violate the
intent of the rule if carrier officials, other
than the employees involved, consult
". about or prepare the response to the
passenger after the event, .

The Department believes that an
expeditious reply is necessary, however,
so that a passenger can know as soon as
possible the basis on which he or she -
was kept off a flight. Among other
things, this will allow the passenger to
initiate a complaint with the carrier or
the Department in a timely manner.
Consequently, the Department will not
extend the reply period to 30 days. .

'The Department also has concluded
that it is appropriate for carriers to be
subject to enforcement based on the
actions of carrier personnel in excluding

- handicapped persons. ATA's objection

to this provision—that it would, in.. . - .

effect, exert a chilling effect on the
safety judgment of pilots and others—is
unpersuasive, Individual carrier
employees incur no liability for
enforcement action or penalties under
the rule. Only the cartier does. It is
highly implausible that a pilot,’
confronted by a situation in which
carrying a particular passenger would
genuinely endanger his life and the lives
of his passengers, plus several million
dollars’ worth of carrier property, would
be deterred from denying transportation
to the passenger because, some time
hence, his employer might face
administrative enforcement action.

The carrier will presumably train its
employees well so that they exercise .
their discretion consistently with the
rule, But should an error oceur (e.g.,
carrier personne! exclude a person with
a severe disfigurement from a flight
because they believe other passengers
would find the person unpleasant to
look at), the carrier should not be
immune from enforcement action.
Otherwise, there would be no way to
vindicate the most basic right protected
by the ACAA, thgt of receiving air

transportation without discrimination on -

.the basis of handicap. - -
The prohibition on denying :
transportation because the appearance

-or involuntary behavior of &

handicapped passenger may offend, -

_ annoy, or inconvenience other

passengers or crew is unfortunate .
necessity. It is unfortunate because it is
an regretable fact in our society that
some people, focusing on the
manifestations of a disability rather
than on the human being who has the
disability, may find proximity to a
disabled person uncongenial. They may
not want to lock at a person witha -
severe disfigurement or sit nextto a

" person whose muscular control is

impaired by cerebral palsy. it is -
necessary because, as PVA points out in
its comment, carrier policies have .
sometimes caiered to passenger
squeamishness or the desire of
crewmembers to avoid what they view
as additional inconvenience {e.g.. PVA
quotes recent carrier policies that bar
persons who have *a malodorous
condition, gross disfigurement, or other
characteristics so unusual as to be
unpleasant” or “whose habits or

appearance [would be] objectionable to

other passengers”). Exclusions for safety
reasons are permitted under the ACAA;
exclusions on grounds of pleasaniness
or canvenience are not. The regulation
must make this point unequivocally,

The Department recognizes that there

may be some situations in which carrier

personnel will have to exercise their -
judgment to distinguish between
involuntary behavior by a handicapped
person that poses a real safety problem
and behavior that is only annoying.
‘There was much discussion during the
regulatory negotiation about persons
with Tourette’s syndrome. This
disability affects about 100,000 persons
in the U.S. and is manifested by
episodes of shaking, muscle tics and/or
spasms and uncontrolled shouting,
barking, screaming, cursing and/or
abusive language. The latter is present
in about 30 percent of the cases. Tension
and pressure tend to stimulate
outbursts. Medication may help a
substantial number of persons with
Tourette's to reduce or suppress
symptoms. Many persons with
Tourette's carry cards or brochures

-explaining the disability. - -

Sitting near such a person in an
aircraft cabin, like sitting near a crying
baby, may be a very uncomfortable
experience for other passengers, but -

- manifestations of Tourette's In the cabin

of a large aircraft may create only a high
level of annoyance, and not a genuine
safety problem. Some manifestations of -
Tourette's in the cabin of & small air
taxi, In which the passenger in question -

ia sitting a few feet from the pilot, inay - -

well create a safety problem if the

individual's exclamntio_ns would distract -

the pilot. This issue 1s discussed further
under § 362.37, concerning seat :
assignments. " o

It should be emphasized that this -
‘provision does not give handicapped
persons carie blanche to act voluntarily
in a disruptive fashion. On occasion, a
passenger, whether or not disabled,
through frustration, ill temper, or a belie!
that the rules apply to everybody but
him, may deliberately act to violate a

" rule that applies to all passengers, -

violate generally applicable standards
of behavior, or act 80 as to interfere witl:
the duties of crewmembers. Such :
behavior is no more tolerable from a

- disabled passenger than anyone else. if
- & disabled passenger insists on smoking -

on a no-smoking flight, for example, or
strikes or grabs a flight attendant in
anger, the disabled passenger is subject

- to the same sanctions as any other

disruptive passenger.

‘With respect to the issue of number
limits, the Department recognizes that
handicapped passengers, especiaily
persons with mobility impairments, are
likely to move out of an aircraft in an-
emergency situation more slowly than
many other passengers. This is a
common-sense observation, which
various FAA studies have confirmed. It
is a substantial leap from this :

“proposition, however, to the conclusion

that it is permissible, under the ACAA,
for a carrier to impose a limit gn the
number of handicapped passengers who
may travel on a particular flight. -
Under the ACAA, a carrier may not
discriminate against a qualified '
handicapped individual by, among other
things, denying transportation to that
person. I person X is a qualified
handicapped individual in his own right,
X does not cease being a qualified -
handicapped individual because persons
A. B, C,D, and E, likewise gualified
handicapped individuals, have already
boarded the aircraft. By keeping X off
the plane because he makes “one too
marny” qualified handicapped
individuals on that flight, a carrier -
engages in a facial violation of the Act.
If a clear case had been made that the
second, or fifth, or eleventh qualified
handicapped individual on a flight, or

- the handicapped persor: that exceeds
. the number of floor level exits or flight - -
" attendants, {s “one too many,” such that

he or she may be excluded for that
reason alone, the Department may have -
been able to permit & certain number -
limit to be imposed. In the preamble to
the NPRM, the Department explicitly
requested information on which a

. specific number limit could be based. 7

None was presented. None of the
comments, including those that
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supported number limits, provided a
basis on which the Department could
conclude that any particular number
limit was essential on safely grounds.
Nor was there any discussion of number
limits not focused exclusively on
persons with disabilities {(e.g.. on elderly
or obese persons or others who may
leave a plane more slowly than others).,
We must conclude that there is
insufficient evidence in the record of
this rulemaking to warrant permitting
number limits.

Ingtead, commenters favoring number
limits simply asserted that carriers
needed discretion to limit the numbers
of handicapped passengers on various
flights. (Indeed, ATA’s proposed

regulatory language on this point would

not cell on FAA to set any particular
limit as essenlial to safety, or provide
any basis on which FAA could do sa,
but would specifically permit carriers to
set such limits for themselves, in carrier
procedures.) To limit handicapped
passengers on a given flight to some
number or other, without standards, and
without articulating a reasonable,
specific safety basis, is to engage in
classically arbitrary behavior
inconsistent with a nondiscrimination
statute Jike the ACAA. (Interestingly,
the imposition of a number limit was
among the "numerous incidents of
arbilrary refusals of service and
irrational decigions by airline . "
personnel” cited by the court in PVA v.-
CAB. 752F.2d at720,nt. 185.) - -

‘Contrary to ATA's assertion, there is
no relationship between the ability to
impose number limits and compliance
with 14 CFR 25.803(c]. This FAA
regulation requires that, as part of
aircraft certification, a demonstration
must be conducted, under specified
conditions (including specifications as to
the age and sex of passengers), showing
that g fully loaded plane can be
evacualed within 90 seconds. This is not
an operational requirement. The mix of
passengers on any particular real flight
has no effect on the ability of a carrier,
or an alrcraft, to comply with the 90-
second evacuation demonstration
requirement for certification.

The issue of denial of boarding
because of the pubstitution of a smaller,
inaccessible aircraft would arise only in
those situations when an aircraft with
less than 30 seats was used, and hand-
carrying was the only way of getting the
passenger into the aircraft. In the
SNPRM accompanying this rule, the
Department raises for comment the
question of whether substitute
traneportation should be provided when
this occurs. The Department will -
consider the {ssue of denied boarding -

compensation in the overall context of
further rulemaking concerning smatl,
inaccessible aircraft.

Section 382.33—Advance Nolice
Requirements -

NPRM—The NPRM section would
prohibit any requirement for advance
notice from a handicapped person in

. order to receive transportation or to

receive most services or
accommodations required by the rule,
with six exceptions. Persons who
wanted medicsl oxygen, incubator or
stretcher service or a respirator hook-up,
an on-board wheelchair, or hazardous
materials packaging for a battery could
be required to provide up to 48 hours
miotice by the carrier. If this notice is
provided, the carrier would be required
to provide the service or
accommodation. If not, the carrier would
still be required to provide the service or
accommodation, if the carrier could
make it available through a reasonable
effort, without delaying the flight.
Comments—PVA agreed that
requiring advance notice for incubators,
stretchers, medical oxygen for on-board
use, and respirator hook-ups was
reasonable. PVA opposed requiring
advance notice for on-board chairs and
hazardous materials packiaging for
batteries. Requiring advance notice for
these two items would work a hardehip
on handicapped travelers, especially
business travelers and others who must
fly on short notice: Having on-board
chairs and battery packages available
on every aircraft or every terminal
would not be unduly burdensome on
carriers, in PVA's view. Also, advance
notice systems often have not worked,
making this provision of questionable
worth. PVA pointed to language in PVA
v. CAB suggesting that, outside the
context of the small EAS carriers to
which CAB expected the advance notice
provision to pertain, the court might
view an advance notice requirement
differently than it did In upholding that
provision of the CAB rule. s
ATA emphasized that the purpose of
advance notice reguirements was 1o
allow carriers to get the personnel and
other resourceés needed for special
accommodaticns for handicapped
passengers in place in time. Advance
check-in of two hours is advisable for
the same reason. These provisions
simply make for smoother arrangements,
ATA says. ATA would add provision of
boarding and deplaning assisiance uging
mechanical lifts or aisle chairs, or more
than the usual complement of personnel
and ground wheeichairs at facilities
where they ure not normally available to
the list of accommodations far which

advance notice and check-in could be
required. ' .

Other carrier comments suggested .
advance notice for any passenger
requiring some form of assisiance, for
non-ambulatory passengers (for
purposes of preboarding), far hearing
impaired passengers, ar for wheelchairs
as well as batteries. One carrier wanted
an advance notice periad longer than 48
hours. RAA said that, if a passenger
gave advance notice to one carrier, and
that carrier cancelled the flight or
bumped the passenger because of
overbooking, a second carrier who
carries the passenger on short natice
should not be expected to provide the
accommodation for which advance
notice wag given to the first carrier.
RAA also supported a one-hour advance
check-in. Some carriers also mentioned
support for advance notice requirements
for on-board wheelchairs and battery
packages. _
, Disability community commenters
said that airlines should be prohibited
from requiring advance notice or that, if
advance notice were permitted, that it
should be for a shorter period {e.g.. 24
‘hours). A larger number of disability
community commenters opposed
advance notice for accommodating
wheelchairs or providing battery
packages.

In discussing advance notice, it is

"important to distinguish between

advance notice for persons and advsnce
notice for accommodations. The rule,
like the NPRM, clearly prohibits the
former, There are no circumstances in
which it is proper for a carrier to
require, as a condition for providing
transportation, that a handicapped
person provide advance notice that he
or she is coming and that he or she hes a
disability. :

On the other hand, there are
circumstances in which it may be
appropriate for a carrier to say that if it
is going to provide special services or
accommodations, It needs to have
advance notice so that the equipment or
personnel needed to provide the
accommaodations can be directed to the
right place at the right time. We agree
with ATA that if certain
accommodations are required o be
provided, the carrier should have
enough time to prepare to do the job
right. ) )

For this reason, we are retaining the
provision allowing csarriers to require
advance notice for packaging a battery
for a wheelchair or other sasistive
device. The reason for doing so is iess
that of reducing cerrier costs for battery
packeages {which should not be high in

.any case) than it is to ensure tha? both

¥
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materials and personnel are available
‘for the task. The task, in this case,
would involve not only putling the
battery into a package but also
disassembling and reassembling the
wheelchair or other device. This
involves a commitment of personnet
time and training by the carrier, and it is
reasonable to let the carrier know in
advance that it will have to perform this
task.

A similar point applies to electric
wheelchairs, with respect to flights
scheduled to be made with aircraft with
60 or fewer seats. Handling of large
pieces of equipment for stowage aboard
smalter aircrafl is likely to pose special
problems. In this situation, we believe
that advance notice will make it more
likely that this accommodation can be
provided smoothly and in a timely
manner. -

A carrier may also require advance
notice for on-board wheelchairs in
aircraft with inaccessible lavatories.
On-board wheelchairs are not required
te be carried on these aircraft at ali
times. In order to give the carrier a
chance to get an on-board wheelchair to
the proper station for the flight in _
question, it is reasonable for the user of
the equipment to provide advance
notice. Otherwise, it is not realistic to
believe that the service can be provided .
reliably. Since on-board wheelchairs
will be provided in aircraft with- _
accessible lavatories, this provision will
not pertain to such aircraft. ]

The asdvance notice requirements for
medical oxygen, stretcher
accommodations, incubator
accommodations, and respirator hook-
ups were not controversial, and they
have been retained. |

We agree with carrier comments that
advance check-in, as well as advance
notice, may be necessary if proper
accommodations are to be provided. As
a practical matter, for example, it takes
time to disassemble an electric :
wheelchair, pack the battery, and stow
the wheelcheir aboard the aircraft. It is
not reasonable to ask carrier personnel
to perform this work at the last minute,
when many tasks must be accomplished,
or {o delay the flight. A one-hour
advance check-in, us suggested by RAA,
is not an unreasonable burden on
passengers, in any case,

PVA and other commenters expressed
concern about whether advance notice
really works, suggesting that operating
personnel may never get the word from
reservation agents that advance notice
has been provided. Obviously, if this
internal carrier communication does not
happen, advance notice is futile.
Consequently, the rule will require that
reservation systems and other carrier

administrative systems provide for this
communication to occur properly. When
advance notice has been given, the
carrier is required to provide the
accommodation in question,-assuming
the service is one which the carrier
makes available on the flight. Even if a
passenger does not comply with a
carrier’s advance notice and advance
check-in requirements, the carrier must
provide an accommodation as long as it
can do so with a reasonable effort and
without delaying the flight. This latter
provision should mitigate any adverse

- effect of the advance notice
requirements on business and other

short-notice travelers. .
We regard such things as equipment
used for boarding assistance and ground

wheelchairs as so much a part of the
normal, day-to-day business of getting
people onto and off of airplanes that it is
not appropriate to think of them as the
kind of gpecial, time-consuming '
assistance that would call for advance
notice. As the Department commented -
in 1979 to the CAB on this issue,
“provision of wheelchairs would not
appesr to require any unusual effort or
training on the part of airline employees;
and many airlines already provide
wheelchairs for handicapped passengers
during boarding of aircraft, without

" advance notice * * *.” 752 F.2d at 723,

nt. 211. In addition, the traveler making
a telephone reservation is likely to have
nio way of knowing whether a carrier
will view a particular service as
requiring more than the usual
complement of personnel or whether
ground wheelchairs are usually not
available at a particular facility. It is not
reasonable 1o make passengers guess

_ about such matters, with the penalty for

a wrong guess being the unavailability
of a needed accommodation.

As PVA noted, the court in PVA v.
CAB suggested that it viewed the 48-
hour advance notice provision of the
CAB rule as intended 1o asgist the small
EAS carriers to which therule
principally applied. The Department
does nol view this discussion in the
decision (which consists, in any event,
merely of dicta) as a mandate to limit
advance notice requirements toa -
shorter period. Given the administrative
complexities of providing
accommodations in large as well as
small carriers, we believe that the 48-
hour period is a reasonable one for the
purpose of ensuring that requested
services are actually provided. A longer

- period (e.g.. 72 hours) could

unreasonably burden travelers; a shorter
period (e.g., 24 hours or less] might -
provide handicappéd passengers a
pyrrhic victory, if it resulted in carriers

being unprepared to provide needed
accommodations,

In the commenters’ discussion of the
number limits issue under § 382.31,

" disability group commenters mentioned

that carriers are often able to carry
rather large groups of disabled persons,
and carrier commenters countered that
this was because carriers were able to
make arrangements well in advance of
the flight. This discussion suggested fo
the Department a useful addition to the

. list of accommodations for which
" advance notice is appropriate. That is,
*_carriers may require 48 hours' advance

notice for a group of ten or more
handicapped persons who will be
traveling together as a group on a flight.

_ As for the other items for which

advance notice may be required, this
provision is intended to allow carriers
sufficient time to prepare to make
whatever special arrangements may be
needed to accommodate a group of this
size. - . : " -

This provision is not intended to cover
all situations, or to be a surrogate for a
number limit provision. It does not apply
to situations where a number of
handicapped passengers independently
wind up taking the same flight. Nor does
it apply to a situation where a number of
handicapped passengers are traveling to

- "a common destination (e.g., a

conference) on the same flight, but not -
as a formal group. I is intended to be

" helpful in situations where an organized

group is making a collective reservation.
to travel together. : ‘
The rule will not impule to a second
carrier advance notice provided to a
carrier whose flight was cancelled.
However, since the first carrier will
have had the chance to prepare for the
accommodation, the Department
believes the first carrier should be
obligated to assist the second carrier to
the maximum extent feasible to ensure
that it can provide the accommodation.
For example, if carrier X designates a
ground staff person to disassemble a
wheelchair, but carrier X's flight js
cancelled and the passenger has to
travel on carrier Y, carrier X must, to tne
maximum extent feasible, have its
ground staff person assist carrier Y's
personne! in preparing to carry the
wheelchair. -
Section 382.35—Allendants
NPRM—With the exception ot
persons in certain specified categone .
the NPRM would prohibit carriers from

requiring handicapped persons to trave!
with an attendant. These cetegories

_ included persons with a mental

disability who either couldnot '~~~ - -~
comprehend or respond appropriatesy to
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safety-related instructions of carrier
personnel or who were brought to the
airport under the supervision of an agent
of an institution which bad custody of
the individua). Persons traveling in a
stretcher conld be required to have an
attendant capable of providing whatever
medical care they needed during the
flight. Quadriplegica and deaf/blind .
persans could self-assess with respect to
the need for an atiendant. If the carrier
decided persons needed an attendant,
the first person in each category on a
particular flight could travel
unaccompanied anyway, though ina
seat designated by the carrier.
-Subsequent members of each category
on the flight would have to have an
attendant if the carrier decided that it
was Decessary. -

Comments—ATA would replace the
NPRM provision with a statemnent that
the carrier may require an attendant if
the person needs extraordinary personal
care during the flight or if reasonably
necessary for safety in sccordance with
FAA rules or policies, or in order to
meet the definition of a qualified
handicapped person. The NFRM
. proposal, ATA said, did not ensure that

carriers had adequate “decisional
discretion” to make decisions in the
interest of safety: In particular, by

would prevent carriers from meeting
their legal responsibilities for flight
safety. ATA also objected to the “first
passenger” provision as
administratively unworkable.

ATA added that carrier personnel
-cannot know when a handicapped
person might impede a rapid evacuation,
Consequently, when carrier personnel
have doubts about a bandicapped
person’s ability to evacuate safely, or
otherwise about their being a qualified
handicapped individual, then the carrier
should be able to require an attendant.
Self-assessments should not override
this discretion on the part of carrier
personnel, which is needed to ensure
safely, even if it may result in unfairness
and hardship to passengers.

PVA objects to the NPRM's use of
categories of disabled persons who
could be subjected to attendant
requirements, which PVA views as
discriminatory. The categories are so
broad as to be unworkable (particularly
“quadriplegics”}, PVA says, and they
slso give carrier personnel too much
discretion to decide who needs an
attendant. PVA says that carrer
personnel have no basis on which to
second-guess the seif-assessments of
handicapped persons, arguing that

ATA's own comment concedes the point
(see previous paragraph).

PVA also disagrees with the “person
under the supervision of an agent of a
custodial institution" category, saying
that it is overbroad, difficult to apply
reasonably, and discriminatory egainst
8 number of individuals. Like ATA, PVA
believes that the “first passenger"
scheme is unworkable,

PV A believes that the rule should call
on carriers to follow disabled persons'
self-assessment with respect to the need
for an atiendant, No crie knows better
than the handicapped individual what -
his or her abilities and needs actually
are, and handicapped individuals are
neither so unintelligent nor so stubborn
as to insist on flying alone when they
know they need an attendant. If a
carrier may overturn a handicapped
passenger's self-assessment, PVA
suggests, the carrier should bear the cost
of any attendant requirement it imposes.

A substantial number of other
disability community commenters
agreed with PVA that passengers’ self-
essessments should control, and that the
rele should prohibit carriers from :
requiring attendants when passengers
did not believe allendants were needed.
Some of these comments pointed out

s1ol - that the extra cost of an attendant could
ellowing passengers’ self-assessments to~

control in some situations, the NPRM ™"~

prevent handicapped people from flying.
DO] and another commenter suggested
that if the carrier required an attendant,
the carrier should provide the attendent
at no cost to the passenger,

Some organizations representing
deaf/blind persons objected to
attendant requirements; others
suggested that anyone making
determinations about such passengers
for the carriers be well trained.
Likewise, organizations representing
persons with mobility impairments
objected to attendant requirements for
quadripiegics or, like PVA, called
attention to the difficuity of using this
category reasonably, Similar comments
disagreed with the “mental disability”
category. A number of comments from
varicus parties joined the chorus of
disapproval for the “first passenger”
mechanism. . '

Comments from carriers and carrier
labor organizations suggested that all
“totally handicapped” persons, or non- -
ambulatory persons, or persons who
could not completely understand safety-

" related instructions, should have

attendants. RAA suggested that the
entire provision should be deleted, to be

“ replaced by an FAA nile (part of the

ATA/RAA petitiop alluded ta above}
giving carriers discretion conerning
attendants, )

DOT Response—Both carriers and
disability groups have valid concerns
relating to attendant requirements. On
one hand, passengers know far better
than carrier personne! what their own
capabilities are, As both PVA and ATA
state, cartier personnel are not well
equipped to evaluate these capabilities.
Moreover, an attendan? requirement is
not only galling for a handicapped -
person who does not feel an attendant is
needed, it is very costly. ATA points
out, justifiably, that this rule should not
impose undue burdens on carriers.
Disability groups could respond, equelly
justifiably, that the rule should not
permit carriers to impose undue ‘
financial burdens on passengers through
unnecessary attendant requirements, '
Disability groups can point to numerous
situations in which disabled passengers ~
have been arbitrarily required to have
an attendant, or denied passage for lack
of one. Attendant requirements were
also among the list of “arbitrary refusals
of service end * * * irrational _
decisions” noted by the court in PVA v.
CAB, 752 F.2d at 720, nt. 185,

On the other hand, carriers do have a
responsibility to ensure the safety of all
passengers, a responsibility explicitly
recognized by the ACAA. This safety

* responsibility must be exercised even if,

on pccasion, in a way contrary to
passenger preferences. While :
handicapped individuals are probably
the best judges of their own capabilities,
carrier personnel are likely to have more
information concerning the aircraft and
evacuation procedures. Handicapped
passengera, no less than other -
passengers, may have their judgment
affected by economic factors or an “it
can't happen to me” attitude. All this
suggests an appropriate role for carrier
judgment.

In framing a final rule provision, the
Department has tried to balance all
these factors. The Department .
recognizes, first of all, that for most
handicapped individuals, it is never
appropriate for a carrier to require an
attendant. For example, blind
individuals, deaf individuals, and
persons with relatively less severe
mobility impairments {e.g., most v
paraplegics or persons who have lost
one or two limbs) are likely never to
need an attendant for safety or
evacuation-related reasons. Also, there
are soine grounds, under the ACAA, that
are never legitimate for requiring an
attendant (e.g.. 8 perception by carrier
personnel that the individual will need

" substantial personal services during the

flight, which carrier personnel arenot
obligated to provide}. That a person
may, in a carrier employee's judgment,
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need o use g restroom on a flight not
using an aircraft with accessible
restrooms is nol a safety-related basis
for requiring an attendant, and hence
the rule does not permit an attendant
requirement for such & reason, .

The rule. then, says that a carrier is
fermmed (o require an attendant only
. for safety reasons (not presumed

requirements for personal services or
inconvenience or additional work for
crewmembers) and only for persons
meeting one of four criler{a. The first of
these criteria concerns persons traveling
in an incubator or stretcher. No carrier
judgment is required here; the person
either is or {s not in an incubator or
atretcher. In this case, which was not
controversial! under the NPRM, the
attendant must be capable of attending
to in-flight medicel needs of the
passenger. o

The second criterion concerns a
person wha, because of a mental
disability, is unable to comprehend or
respond appropriately to salety-related
instructions of carrier personnel,
including the safety briefings required
by FAA safety rules. {The Department
has decided to drop the “person coming
to the airport under the supervision of
agent of a cuslodial institution”
calegory, both in response to adverse

comment on that category and because

persons in that category who would-
creante a safety concern would probabl
be subsumed in this tnental disability
category.) While people with a variety
of disabilities (e.g.. developmental
disabilities, cognitive disabilities, brain
damage, mental itiness, Alzheimer's
syndrome) may be affecied, this
criterion, in #ts application, is intended
to be defined in functional rather than
diagnostic terms. That is, the ability of
the individual to actually understand
and respond appropriately to the
instructions is the key. Some individuals
with mental disabilities may be able to
do so, while others may not.

The Department recognizes the
problems, pointed out by commenters,
with the "quadriplegics” category of the
NPRM, and is substituting e more
functional criterion. An attendant may
be required for a person with a mobility
impairment so severe that the person is
unable to assist in his or her own
evacuation. The rationele for this
functional eriterion is that if a person
canh assiat in his or her evacuation, the
need for the assistance of othersis -
reduced. -

For example, if an individval eanno!
meve his arms or legs independently at
al}, that individual is unlikely to be able

{o assist in his or her own evacuation. . ~

The individual would need romeone

else to help if he or she is to make any

progress toward an exit during an
evacuation. On the pther hand, a

paraplegic may often be able to use his -
~.. or her arms and hands to assistin an . -

- evacuation by crawling or pulling him or
- herself along by grasping seat backs.

Agaln, the key i the individual's

- functional ability, not a diagnestic

category.
The fourth criterion derives from the

Department's 1887 Southwest Airlines -

enforcement case, and concerns a

_ person who has both severe hearing and

vision impairments. If such an individual
can establish some means of '

communication with carrier personnel, -
- sufficient to permit the peasenger to

receive the carrier's safety briefing, the
carrier conld not require en attendant.
Otherwise, the carrier could require an

_attendant. This criterion is also intended
to be a functional criterion relating to an -

individual's particular abilities, and the

Department intends the provision to be

implemented in 8 manner consistent
with the Southwest Airlines decision.

_Burdensome administrative

requirements making it difficult for the
passenger to establish that he or she can
communicate or otherwise making
independent travel difficult are not
consistent with this portion of the rule.

. 'These criferia encompass the
gitnations in which, based on

~ discussions in the regulatory .

negotiation, comments, and the
Department’s experience, it is fair to
expect that a genuine safety rationale
for requiring an attendant could exist.
More inclusive criteria would go beyond
safety into the realm of carrier
convenience and concerns about
providing personal services, which are
not sufficient rationales for imposing

‘requirements on handicapped

passengers under the ACAA.

The Department agrees with
commenters that the *first person”
mechanizsm, developed by the parties
during the regulatory negotiation, is
probably unworkable. In its place, as &
means of accommodating both the '
safety discretion concerns of carriers
and the concerns of disability group
commenters about arbitrariness and
cost burdens of attendant requirements,
the Department is adopting a suggestion
made in a pumber of comments.

Under this provision, if the carrier
determines that safety requires a person

arguably meeting one of the last three ~ -

criteria to have an attendant, then the
person will have to travel with an
attendant, even if his or her self-
assgsament Is that he or she can travel -
independently. In this case, however,
the carrier will bear the cost of the -
_aﬂendnnt's transporiation. -

The carrier could do 80 in a number of
way3. The carrier could provide a free
ticket to an attendant of the: . )
handicapped passenger’s choice. The -

- carrier could designate an off-duty

employee who happened to be traveling
on the same flight to act as the
attendant. Either the carrier or the .
handicapped passenger could seek a
volunteer from among other passengers

-on the flight {a search which would
- probably be facilitated by the incentive

of free passage). It should be

emphasized that the only purpose of the .

attendant in these circumstances is to
assist the handicapped petson in an
emergency evacuation. Personal service
duties (e.g., with respect to eating or
going to the lavatory) ¥re not expected, -
This apptoach has several
advantages. It gives the carrier the
“decisional discretion” to require an
attendant when it really believes an
attendant is required for salety
purposes. The handicapped person’s
self-nssessment cannot override the
carrier's safety judgment in this regard,
Because it requires the carrier to stand
behind its safety judgment with a
financlal commitment, it reduces the
ilkelihoed of arbitrary decisions by
carriers fo require attendants, While the
handicapped person may have o accept
traveling with an attendant, the extra
monelary burden on the passenger is

" largely removed. The possibility that the

carrier will respond 1o a situation by -

~ designating an off-duty employee or

another passenger as the attendant (or -
by determining that the passenger, '
indeed, can trave] independently)
minimizes the likelihood that . .
handicapped persons would use this
provision as a “free rider” opportunity
for friends or relatives. Because
disabled persons who genuinely need
attendants tend to travel with them
anyway (there is no reason to doubt the-
representations of disability groups on
this point, and it is consistent with the -
experience of DOT staff), the overall
cost to carriers 1s not likely to be great.
Two administrative provisions have
been added to heip this provigion work
in the situation of a sold-out flight.
When the carrier determines thatan -
attendant is needed, the attendant will
be deemed to have checked in al the
handicepped person’s original check-in
time. For example, on a sold-out flight, a
handicapped person with 2 confirmed
reservation checks in at the gate an hour
before the scheduled departure time.
Forty minutes later, after discussion
with the handicapped person and the

.complaints resolution official, carrier - . .
persorine} determine that the passenger .

must have an attendant. No one with a
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confirmed reservation volunteers, but a
standby passenger or an off-duty carrier
employee is found to act in this -
capacity. For purposes of determining
who gets bumped from the flight, the
attendant is regarded as having checked
in an hour before departure, The
attendant and the handicapped person
would both have prierity over other
passengers who arrived less than an
hour before the scheduled departure
time. For example, a passenger who
arrived 30 minutes before scheduled =
departure time would be bumped before
the handicapped person or the C
attendant, even though the passenger
had checked in before the attendant was
actually selected.

On the other hagd, if the handicapped
person arrived 15 minutes before
scheduled departure time, &nd the
carrier determined that an atlendant
was necessary, the handicapped person
and the attendant would not have _
bumping priority aver passengers who
had arrived earlier. If there were not
room for both, and the handicapped
person consequently could not travel,
the handicapped person would be
eligible for DBC, just as if he or she had
been a victim.of overbooking, This is
because the handicapped person had a
confirmed reservation and, but for the
carrier's decision and the inability of the
carrier to find someone already on the
aircraft to act_as an attendant, would .-
have flown onthe flight.,= - 0 L T

- Section 382.37—Seat Assighm;nts o

NPRM—The NPRM provided that
carriers could not exclude any person
-from &n exit row or other seat location,
or require any person to use a particular
seat, on the basis of handicap, except in
order to comply with an FAA safety
regulation. FAA subsequently published
a separate NPRM proposing to require
carriers to seat in exit rows only those
persons who could perform a series of
functions in an emergency evacuation. -
The FAA NPRM would have the effect
of excluding many handicapped
passengers from exit rows. .

Commenis--RAA suggested deleting
this section. ATA would replace the

NPRM provision with language granting

carriers discretion to restrict the .
assignment of any seat if, in the carrier's
reasonable expectation, a passenger
may impede or interfere with an
emergency evacuation or with the
crew's performance of duties in an
emergency. ATA says that this
formulation better accommodates the
fact that FAA standards are minimum
standards which carriers are
encouraged to exceed, In the interest of -
achieving the highest possible degree of
_ safety. Moreover, ATA says, the NPRM

does not take proper account of the role.
of FAA orders, advisory circulars etc.
concerning safety, since it focuses on
what an FAA regulation says. ATA
makes specific reference to a 1977 FAA
Advisery Circular suggesting that
carriers seat non-ambulatory persons
near floor level, non-overwing exits.

PVA argued that in the absence of an
FAA safety regulation, carriers should
be prohibited from imposing seating
restrictions on the basis of handicap.
PVA said, however, that any carrier . -
procedures adopted to implement an
FAA regulation in this area must . .
themselves conform with the general -
nondiscrimination requirements of part
382. PVA disagrees with ATA's
assertions that carriers’ general
discretion to exceed minimum FAA
requirements authorizes carriers to take
action‘contrary to a Federal statute like
the ACAA. : -

The NFB commented extensively on
this section. NFB strongly advocates the

- position that there is no valid or

persuasive evidence that blind persons
present a safety problem as passengers

_in air transportation."Genuine safety

justifications for different treatment of
blind passengers (e.g., airline policies

barring blind passengers from exit rows).

do not exist, in NFB's view. NFB warns
against making blind passengers the

victim of & discriminatory “safety hoax,” .

and expresses concern that safety . . -
-reasons advanced for restricting exit
"'row geating are pretexts for

discrimination and prejudice.

Indeed, NFB contends, there are far .
more serious cabin safety problems
which FAA and the industry have thus
far failed to nddress. The NFB comment
discusses several matters raised ata
recent cabin salety conference which, in
NFB's view, were far more deserving of
regulatory attention by FAA than exit
row seating. NFB points to FAA's
acceptance, under current FAA rules, of
some carrier policies which do not bar
blind passengers from exit rows as
evidence that FAA has not, until
recently, believed that exit row seating
is a significant safety issue.

NFB urges that this section of the rule
prohibit discrimination in seat -
assignments and require carriers to
apply the same standards and .
restrictions coricerning exit row seating

" to handicapped and nonhandicapped

persons alike,

The American Council of the Blind

(ACB] said that any restrictions on exit

row seating should be based on .
empirical evidence. Other disability . -
community comments generally favored

. prohibition on seating restrictions, ...~ .
. though one comment suggested that

. persons, it is not correct to say that ..

restrictions could apply to the seat next
to the exit (but not the whole exit row),

_ Carrier comments favored provistons

that would either preserve carrier
discretion in seating matters or .
expressly authorize seating restrictions
for handicapped persons where i
restricted seating would contribute to -

" speeding an evacuation. Carrier labor

organizations generally agreed with
carrier comuments on this issue.

DOT Response—Many comments on
this section of the NPRM, includinga -
substantial portion of NFB's comments,

_ concerned the substance of what

restrictions, if any, on exit row seating
should be imposed by an FAA safety
rule. These comments are not on point -
for this NPRM. Rather, they relate to the-
FAA rulemaking concerning exit row
seating. ) o> o
As a general matter, ATA is correct in’
pointing out that carriers have discretion
to exceed requirements of FAA safety
rules. This discretion cannot be taken to
override the mandate of a Federa!
statute, however. As discussed above, ™
the ACAA prohibits discrimination
against qualified handicapped
individusls on the basis of handicap, _*
including the imposition on handicapped

i e

P Tae )

'passengers of restrictions not imposed -

on other passengers, except for safety
reasons found necessary by the FAA.

‘Where the exercise of discretionby a
- carrier imposes resirictions on :

handicapped passengers not imposed oft
other passengers, and the restriction has’
not been found necessary by the FAA, 1
the carrier’s discretion is constrained.
For example, some carriers have

followed policies of requiring persons
using service animals 1o sit in bulkhead .
rows. Absent the ACAA, this exercise of
discretion, which s not inconsistent -
with FAA safety requirements, is legally

permissible. But imposing this seating .
restriction on handicapped persons who

use service animalg in the absence of an
FAA safety requirement for seating " -

oy

b

‘service dog users in bulkhead seats, i :
I|':lrl']|:t1*aibited under the ACAA and this - ,.

e ' B
Likewise, an FAA Advisory Circular -3
-suggesting that it may be useful to sit ¢
non-ambulatory persons in a location _4
that would place them at the end of an ;
exit queue is advice or suggestion. It is E
not a legal requirement. ltis nota
finding by the FAA that this seating
pattern is necessary for safety. FAA' |
administration of its safety rules (14 -
CFR § 121.586) has not required this —
suggestion {o be adopted. So while,
under the ACAA, it is perfectly -~ =

- appropriate for a carrier to recommend_

seating locations o non-ambaulatery -~
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carriers have discretion to require these
passengers to sit in these locations.
Under the ACAA, carriers are not
intended to have this discrelion, and this
‘regulation will not grant discretion
which the statute intends to be withheld.

At the same time, the Departmenl
would not, consistent with the ACAA,
purport to limit through this rule the
discretion of the FAA to issue a specific
safety regulatory requirement such as it
has proposed in the pxil row sealing
area. Consequently, were are not
adopting comments which urged &
regulatory ban on exit row seating -
resirictions.” .

Woe agree with PVA and NFB that in
implementing any FAA rule in this area,
carriers are obligatedto dosoina
nondiscriminatory manner. The
Department does net believe that any
special language to this effect is needed
in this section, however; the general
nendiscrimination requirement= of
section 382.7 should be sufficieni.

" The Department is adding two
provisions to this section. The first is a
response fo 8 comment concerning the
denial of transportation, consistent with
§ 382.31, of a person whose involuntary
active behavior would endanger flight
safety. If such an individual could be
transported safely in a particular seat
location on a particular flight, the carrier
would be required to offer such a seat
location for the person as.an alte;natlve
to denying transportation.. .

1t should be emphasized that this
provision applies only with respect to a

_ passenger’s involuntary active behavior
(e.g.. the loud exclamations of someone
with Touretie's syndrome). This

‘ provigion is nol intended to allow
carriers to isolate a handicapped person
because the person might look or seem
strange to other passengers.

ucond reaponds to commentis
CORCE! service animals [see
discussion of § 382.53), If a service
animal cannot be accommodated at the -
seal originally assigned to its vser {e.g.,
because it blocks an aisle), the carrier
may move the animal and its use: to
another seat at which it may be properly
accommodated.

Section 382.39—Prov.sion of Services
_and Equipment

NPRM—This provision would require -

carriers to assist handicapped persons
in enplaning and deplaning, making
connections, ett.. However, where the
physical limitations of 19-seat or emalter
aircraft precluded the use of existing
boarding dexces, carrier personnel
would not have {0 hand-carry a .
- bandicapped person onto an aircraft.
- Carriers would have to provide - .
assistance (including help with the use

of an on-board wheelchair) in getting
handicapped persons to lavatories, but
would not have to assisi handicapped
persons in & bathroom or otherwise with
elimination functions. Carrier personnel

~would have to assist handicapped

persons with preparation for eating but
not with eating itself. Asaistance would
be required for retrieving carry-on items,
Carrier personnel would not be reqmred

" to provide medical services for -

handicapped persons.

1. Enplaning and Deplaning of
Handicapped Passengers

Comnrents—PVA argued that the

ACAA requires access to air travel, and
that carriers have the obligation to make
sure that handicapped passengers are
able to get onto aircraft, by whatever
means gre available and necessary. I is
undesirable to carry passengers on

. board by hand, but if no other method is '

available, then it must be done, even on
the smallest of aircraft. If a carrier

-refuses 1o do 8o, then the passenger
. should receive denied boarding .

compensation.

ATA believes that it is never proper to
require carrier personnel to carry
passengers on board, The danger of

- injury to personnel is too great, and such

a requirement would involve the
provision of extensive affirmative
assistance which is beyond the scope of
the ACAA. If carrying paaaen?e
aboard is the only way to enplane them;
then they won't get to travel. Airports
should be required to provide lifts for
carriers {o use, in order to facilitate
enplaning handicapped passengers.
RAA emphasizes the point that it is
often very difficult to enplane
handicapped persons on small aircrafi
and that requiring hand-carrying would
involve serious risk of injury to carrier
personnel and passengers alike. .
Disability group comments
emphasized that the exception to
boarding assistance requirements for
small aircraft would close many flights
to handicapped passengers. Some of
these commenters suggested that lifts

“ should be required for all flights not -

served by a level-entry boarding ramp.
ATBCB suggested that Jifts should be
required even for amall aircraft within .
three years. Carrier commenters

" opposed requirements for carrying

handicapped persons on board and-
cons uently supported the small

aft exception. Carrier labor -
m-gamzauons also opposed any .
requirements for carrying of passengers,
for the same reasons stated by carriers.
Carrier comments also expressed
: concerns about the potential costs of -
Lifts, although comments did not - .-
. quanfify thesecosts. . .. ... P

DOT Response—The Department
agrees with commenters that hand-
carrying a handicapped passenger onte
or off of a plane is the least desirable
method of enplaning and deplaning that
passenger. This is true because of :
concerns about injuries to carrier
personnel as well as concerns about the
dignity and safety of the passenger. For
this reason, the Department has made
several changes and c!anﬁcalions to
this section.

The basic reqmrement remains intact:
carriers must provide assistance to
handicapped passengers in enplaning
and deplaning. This assistance includes
the services of personnel and the use of

" ground wheelchairs, boarding -

wheelchairs, on-board chairs [whell'e

" provided in accordance with the rule),

and ramps or mechanical lifts. The
Department has added language,

‘adapted from 49 CFR § 27.71, requiring

that level-entry boarding platforms or
accesgible passenger lounges be used
for this purpose when these devices are
available, Otherwise, carriers shall use
ramps, lifts, or other devices for* - -

_ enplaning or deplaning handicapped

persons who need thia kind of
assistance, The rule requires that
devices not normally used for freight be
used for boarding assistance, for
reasons pertaining to the dignity of
passengers. However, If a passenger
would prefer to use a lift—even one
normally used for freight—in preference

"to a boarding chair, the carrier may

honor the passenger's preference
without conflict with this rule.

This provision does not mean, -
necessarily, that each airline must own
its own lift at each airport, Airport

. operations have an existing

responsibility under49CFR . .
27.71(a)(i1}{v) to ensure that such
devices are available. Carriers may zlso
jointly own or lease such devices al a
given airport, or borrow devices from

. one another. These means should enable

carriers to mitigate the costs of -
providing boarding assistance.
Carriers are required to use these

-devices where level entry boarding
-platforms are not available for a Bight

(i.e., a carrier cannot decline to use an -

"available lift). The requirement 1o use
- such devices carries withitthe - -
-obligation to maintain them in pmper

working order. - - --
dn small aircraft (lm than 30 seals}.
the Department will exempt from - -
assistance requirementis

boarding
_ situations in which existing lifts, ;

boarding chairs or other.devices are . .
unfeasible, leaving hand-carrying as the :

- only-means for boarding a passenger
‘{The 30-saat aircraft cutoff for this .
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exception is based on discussions during
the regulatory negotiation which
indicated that smal] aircraft often have
in-door stairs that can accommodate
safely only one person at a time., -
Information coming to the Department -
after the regulatory negotiation

" - suggested such stairs are common in’

ess than 30, as well as in 19-seat or less,
aircraft.} This provision was included on
the basis of the concerns about potential
- injuries to passengers and crew ahke

In the ANPRM being issued in -
connection with this rule, the
.Department is seeking further -
information on the development of lifts
for small aircraft. While one Canadian
manufacturer has developed a lift, and -
other development work is under way, it
is not clear at this time when a working
lift will be commercially available that
will fully achieve the objective of being
able fo help handicapped persons
enplane in all or most small commuter

gircraft. The Departmert is hopeful that, .
through the ANPRM, that we will obtain -

information concerning the feasibility,
cost, and time of availability of these
devices, so that we can determine
-whether and when to mandate their use.
Also, the ANPRM, seeks commient on
substitute service for persons who
cannot use & small inaccessible aircraft
in this situation.

The Department emphasizes that
enplaning or deplaning agsistance m?not
Kextraordinary or extensive specig)

everyday operations. There is little point
in pretending that the Air Carrier Access
Act has meaning if carriers can refuse to
take steps essential to enabling
handicapped passengers to get onto
sirplanes. Carriers’ concerms about
potential injuries to their personnel can
be directly addressed by the carriers’
assuring that lifts or similar devices are
&lways available and used in the
absence of level entry boarding
platforms.

If a carrier fails or refuses to provide
bnardmg assistance at an airport, the
carrier has violated this regulation
{except with respect to the small aircraft
exception discussed above). The carrier
would be subject to enforcement actinn;
DBC would not apply, however, since
that is not intended &s an enforcement
tool under the final regulation.

2. Assistance within the cabin

LComments—ATA opposed any
requirement for carrier personnel to
assist handicapped persons with moving
to the bathroom, or with the use of an
on-board chair. This would expose flight
attendants to the risk of injury and
would interfere with other Right

attendant duties, and would force flight -

attendants to play the inappropriate role
of personal attendant for the passenger.
RAA and carrier labor organizations
again were in basic agreement with the
ATA position. RAA was particularly
concerned about the operation of
boarding chairs in small aircraft. One ~
labor organization suggested that a
crewmember should be able to opt out
of lifting or carrying a handicepped

"person if he or she believed that domg

80 would result in injury. . © -
PVA generally indicates a contrary
position, but did not address this point

specify that carriers should provide
assistance in transfers between é&ircraft
seats and boarding or on-board chairs.

DOT Response—RAA's concerns -
about the use of on-board chairsin
small aircraft are moot, since the rule
will require on-board chairs only in
aircraft with accessible lavatories, =
which small commuter aircraft typically
do not have,

An on-board chair is not a device in
which a handicapped individual can be
independently mobile; because of size -
limitations (i.e., to fit down the aisle),
the user cannot roll the chair on his or
her own. Someone must push. Carriers
already require flight attendanta to push
large, heavy beverage and meal carts up

“and down the aisles. Flight attendants

therefore have experience in
maneuvering substantial wheeled -

. devices in the narrow spaces involved,
assistance; it is'a key, régular partof = -

and are best situated (compared, for
example, to other passengers} to avoid
conflicts with other people and devices
using the aisles as they do so. In the
multiple-aisle environment of widebody
aircraft in which accessible lavatories,
and hence on-board chairs, are reguired,
flight attendant crews are larger than in
other aircraft and conflicts with other

. flight attendant functions (e.g., meal and

beverage service) are less likely to
occut,

Use of crewmembers fo push on-board
chairs does not convert the
crewmembers inte personal attendants
for disabled persons. Cerriers are
obligated to provide certain
accommedations under the ACAA and
part 382; the carrier inevitably '
implements these obligations by ‘
directing the employees in a position to
carry them out to do so. The likelihood
of injury from pushing a person in an on-
board chair does not seem ma:-kecllgrl
greater than that resulting from pushing
& meal or beverage cart, Carriers’
concern about the former might be more
{)emuasive if they did not reguire the

atter

“The requirement for movable aisle
armrests should mitigate, in new aircraft
and in existing aircraft in which seats

—

are replaced with newly manufactured
seats, the concern relating to assistance
with transfers. A lateral transfer is,
clearly much easier to accomplish than
a transfer which involves somecne -
being lifted over a fixed armrest, Since,
with a few exceptions, accessible °
lavatories and on-board chairs will be -
found on new aircraft, which also will
have movable armrests, flight
attendants will have to deal with few
situations in which assistance in the use -
of an on-board chair involves lifting a

- passenger over & fixed armrest.
specifically. Other disability groups did =

Carriers could address even these
situations [e.g., an existing aircraft with -

- gn accessible lavatory) by retrofitting a

number of seats with movable armrests.
While the regulation does not reguire |
this to be done, doing so would reduce

- concerns about potential lifting injuries.

For transfers involved in enplaning and
deplaning, ground personnel can come |
on board to assist crewmembers with
transfers, whers this is necessary.

The requirement to provide assistance
with use of the on-board wheelchair is
not necessarily intended to involve .
instant compliance by flight attendants
with passenger wishes. For example,’

" . during some periods of a flight, a

passenger's seat may be bracketed by
both a beverage cart and a meal cart in
the aisle, preventing the passage ofan .
on-board chair. The crew would not be
tequired to stop food and beverage ¢ - .
service operations and displace one or -
both of the carts to employ the on-board
chair. However, when the obstacles
were gone, the assistance with the chair

would be provided.

Thete may be occasional extreme
situations in which it is physically -
fmpossible for particular carrier :
personnel, without obvious, inarguable -

risk of injury, to provide assistance to a

particular passenger with the use of an
on-board chair. For example, it may be -
physically impossible for a pair of 100- -
pound female flight atlendants to assist
& 350-pound wheelchair userina "
transfer into or out of an on-board chair,
or to maneuver the chair down the aisle’
carrying such an individual. The
Department does not think it necessary -
to write a provision into this section uf
the rule to cover such unusual
sjtuations. However, the Department
would apply a rule of reasonableness in
responding to any complaint resulting
from such a situation.

3. Other Issues

Commenm—»PVA supported the
incorporation of standsrds for boarding
chairs in the regulation, and the ATBCB
supplied draft standards forthis -~ =
purpose, RAA said that handicapped -
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persons should not be permittedto .
craw! aboard aircraft, Several disability
groups said that handicapped persons
should not be left stranded in
wheelchairs not permitting independent
mobility for unreasonable periods of
time. When a deaf/blind person is
traveling, one commenter suggested, the
carrier should provide a flight attendant
trained in fingerspelling if advance
notice is pravided. Another commenter
suggested requiring male flight -
atiendants on a flight where lifting &
handicapped person is required. One

_ commenter suggested that services
should be provided to developmentally
disabled passengers on the model of
services provided to young children \
traveling alone. Another recommended
clip-on trays for meals.

DOT Respense—DOT will defer the
suggestion of the draft ATBCB
standards for boarding chairs to the
SNPRM for further comment. We are not
sure, &t this time, whether the proposed
standards are warkable. It is possible,
for example, that current boarding
chairs would not meet these standards
and that manufaclurers would have to
modify existing designs. Information
from manufacturers would be useful on
this point.

The Department will not require
carriers to permit bandicapped petsons
to crawl aboerd aircraft, which, dighity
issues aside, is potentially dangerous.
The Department does believe that
carriers should not strand handicapped
passengers in wheelchairs in which the
passengers are not independently
mobile [e.g.. by putting a person who
nses an electric wheelchair into a
manual ground chair for long periods in
the terminal in between flights), This
can have adverse health consequences
for some passengers, as well as creating
inconvenience. The rule will pmhlblt
leaving & handicapped person in this
predicament for more than 30 minutes.
After that time, the carrier would have
to provide the person's own whaelchair,
another wheelckair in which the
individual could be independently
maobile, or, on request, a person to assist
with mobility {e.g., if the person asks to
bave the ground wheelchair pushed to a
toncession stand, the carrier would find
someone to push).

The Depariment is not adopting the
other comments requesting specific
accominodations. These are very
detailed suggestions, whick appear to
apply only fo very small subsets of the
handicapped passenger population, or
which could be burdensome or
inappropnate to require. ’

Section 382.41—Stowage of Pemonal
Equipment -

NPRM—In-cabin stowage of
wheelchzairs and other equipment would
be governed by FAA rules concerning
carry-on baggage. This general rule
epplies to such items as respirators and
canes as well as other assistive devices.

Wheelchairs or components could be
siored under seats or in overhead -
compartments, assuming they fit in
thase spaces consistent with FAA carry-
on baggage rules. Carriers would have
to allow stowage of at leest one folding
wheelchair in the cabin, if there was an
area {e.g., a coat closet) that would
accommodsate it. In a smaller aircraft,
there would need to be a dedicated
storage area in the baggage
compartment for such a wheelchair if
there were no in-cabin storage space
available.

Wheelchairs and other mobility aids

would be stowed in the baggage

" compartment with priority over other

cargo and baggage, except baggage
brought by passengers who made their
reservation before the disabled person
did so. Wheelchairs carried as checked
baggage would have to be returned as
close as possible to the gate, and would
be among the first iterns removed from
the baggage compartment.

Carriers would have to accept elecmc
wheelchairs as baggage, except where

. baggage compartment size or

airworthiness/operational conditions
prevented doing so. Carriers would also
have to transport batteries containing
hazardous materials, and would have to
provide and package such batteries in
appropriate hazardous materials
packalﬁlng. Handicapped persons would
have the opportunity to provide written
instructions for or assist in the
disassembly and reassembly of their
equipment.
1. In-cabin wheelchair atomge
C'omments—-—Stowing a wheelchair In
the cabin, such as in a coat closet, is
unnecessary because airlines have

procedures for the checking and qulclﬁ
return of such equipment, ATA .

comments. ATA adds that carriers have

a good record concerning loss of or
damage 1o wheelchairs, i wheelchairs -
were givea pnority for coat closets,
other passengers’ garment bags would
be displaced, and would have to be
stored elsewhere in the cabin, checked,
or even sent on a Jater Dight, with
attendant problems of inconvenience,
possible loss or damaege, delay and extra
cost. ATA would permit wheelchairs or
components to be siored only in -

overhead bins or under seats, and would .

bar them from closets. . . ..

. PVA believes that, since wheelchairs
are more important for disabled
passengers than garment bags are for
other travelers, in-cabin stowage space

_ should be provided for wheelchairs on a
- priority basis, even at the cost of

inconvenience to other passengers. For
example, if a closet has room for two
wheelchairs, the rule should require the
carrier {0 store two chairs there, even if
this displaces all other bags from the
space. }t is desirable to stow
wheelchairs in the cabin, PVA explains,
to forestall the possibility of loss or
damage to checked eguipment and to

- permil easier retrieval at the aircrafl

door, which will facilitate mobility n -
the terminal.

Other disability group commenters
said that carriers should be exempt from
stowing wheelchairs only if the physical
space to do so did not exist. Even
aircraft with fewer than 30 seats should
have a wheelchair storage space, some ~
of these commenters said. Some

carriers, on the other hiand, said that in-

cabin stowage was not feasnble on small

_ aircraft,

DOTBesponse—-—'I‘here appears to be

* a general perception among airline

passengers that for reasons of
convenience, speed, and concern
(whether or not well justified} about loss
ot damage, it Is preferable to carry on as
much as possible of one’s effects and
check as litlle as possible. This

- behavioral pattern by passengers is one
" of the most significant reasons for recent .

FAA rulemaking action to limit more .
strictly carry-on baggage in the interest
of cabin safety, It is a pattern that
appears to characterize handicapped
passengers as well as the general -
passenger population. Indeed, given that
the consequences of loss of or damage
o a wheelchair are greater to its usér
than the consequences to other
passengers of the loss of or darage tou
garment bag, and that there is a real
benefit to being able to use one’s own
wheelchair as yoon as possible afier a
flight concludes, handicapped
passengers probably have better reason
than most for wanting in-cabin storage.
For this reason, the Department is
retaining a requirement that in aircraft -
where there is an in-cabin storage area .
that will physically accommodatea -
folding wheeichair, the carrier must
designate a priority stowage area for at -

- least one folding wheelchair. At the

same time, the Depariment believes that
ATA has a reasonable point in saying
that it will create substantial - -
inconvenience for other passengers and
administrative problems if garment bags -
and other jitems already in the closet - ..
haveto boremoved and checked = - -
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because of the subsequent arrival of a
wheelchair.

-Consequently, the priority for siowage
of a folding wheelchair will work as
follows, When a handicapped person
takes advantage of a carrier offer of an
opportunity to preboard, that passenger
may stow his or her wheelchair in the
priority storage area, with priority over
the items of other passengers who board
at the same airport. This means that, if .
bags of passengers who have gotten on
the flight at & previous stop so fill the
area that there isn't room for the
wheelchair, the wheelchair would have
ta be checked. Items that have been
carried on by passengers who boarded
the aircraft at s previous airport donot
have to be checked to accommodate the
wheelchair (though we would urge

earriers and passengers to cooperate in -

moving such items to overhead or under-
seat storage if this would make room for
& whee]chair),

On the other hand, once the .
preboarded handicapped person has
stowed the wheeichair in the closet or
other area, other passengers who do not
find sufficient room in that area for their
items must stow them in an overhead
compartment or under a sest, or give
them to the airline to be checked. If the

handicapped person does not preboard,

. he takes his chances, with all other .. .

passengers enplaning at the airport, of |
linding in-cabin storage spgce for his oS
wheelchair or other items.

2 Stowage of Wheelchairs and Batteries

Comments—ATA had three general
comments concerning stowage of
wheelchairs. First, like surfboards, guns,
bicycles, and fishing tackle, especially
‘electric wheelchairs are an item -
requiring special packaging and :
handling, for which carriers ought to be
able to charge a reasonable fee. Second,
the reservation priority system for -
determining whether a wheelchair gets
into the baggage compartment was
unworkable. (RAA concurs with this
point.) Third, with respect to spillage
batteries, which are subject to DOT
bazardous materials rules, carriers
should be able to use their own DOT- -
spproved packages and need not use
packages (even if approved by DOT)

that they do not normally use. ATA also

says that a carrier which as & normal
matter accepts no hazardous materials
of any kind should not have to carry
hazardous wheelchair batteriés,
PVA generally concurs with the
NPRM provison. With respect to
carriage of wheelchairs, PVA would
eliminate the provision that allows

carriers {0 decline te do so on the basis

-of "operational” considerations, PVA
agrees wilh ATA and RAA that the -

" reservation priority system for -

wheelcheairs on small aircraftis -
unworkable. PVA's solution would be to

* give an absolute priority to wheelchairs,

since they are essential personal
equipment for their users, Other baggage
would be “bumped" from the plane, if -
necessary. All carriers should transport
wheelchair batteries, even if they do not

. otherwise transport hazardous

materials. As an alternative, a carrier
that did not transport hazardous

" materials could provide "loaner”

batteries (presumably at the destination
peint) and/or provide an equally -
effective way of getting the battery to its

" destination.

~ Southwest Airlines, which does not
accept any hazardoua materiala, .
strongly contended that it should not be
required to carry wheelchair batteries,
Doing so, it said, would result in very
expenswe ($825,000 the first year;
$425,000 in subsequent years] trainin
requirements for its ground personne %
under DOT hazardous materials rules,
Southwest said that this expense would
be unduly burdensome in light of the
fact that it expects to carry only about
48 persons using electric wheelchairs in
a year. Other carrier commeniers

‘objected to the cast of providing battery

packages, or suggested that passengers

- should bring their own. One disability -
- group seconded PVA's suggestion for

*loaner” batteries..

DOT Response—Contrary to ATA's
view, we do not believe that it is
reasonable or appropriate to analogize a
passenger’s wheelchair—a piece of : -

. esgential personal equipment without

which the person has no independent
mobility and cannot obtain access to

. other necessary items like food, lodging,

and remunerative work—to optional
recreational accessories like surfboard,
guns, fishing tackle, or bikes. The two
sets of items are not similarly situated.
The first is virtually an extension of
one's person. The second consists of
nice-to-have, not need-to-have, things
youuse for fun,

In & regulation implementing a statute
requiring nondiscriminatory access to
gir transportation, it is appropriate to
treat different sets of items differently, -
when doing so i8 necessary to ensure
that the purpose of the statute is
achieved, This is such a situation. -
Essential personal equipment must go .
along with the person, its handlins
included in the price of the person's

-+ ticket, Extra charges would not be

consistent with the nondiscrimination

- -purpose of the ACAA. In this context, it

appears, based on information in PVA's
comment, uncontroverted by other -

" commenters, that battery packages dre -

quite inexpensive. T

" suggestions for ways in which carriers

In response fo the unanimous

- comment on the issue, we are dropping

the “reservation priority” system for
wheelchairs in checked baggage. Rather,
to simplify the rule and to ensure that
handicapped persons and their essential
personal equipment are not denied

- transportation, the final rule makes the

priority for wheelchairs and other
assistive devices absolute. That is, the
carrier must make room for the .

passengers' luggage.

The Department is aware that this .
provision may, on occasion,
inconvenience other passengers. Wy,
regret this inconvenience, It is
necessary, however, to balence the
inconvenlence of passengers whose
luggage arrives late with the fact that
without his or her wheelchair, the

" -.disabled passenger is unable to be

independently mobile at the destination,
In the Department’s view, given the

-+ intent of the ACAA, the absolute

necessity for a disabled passenger of
bringing a wheelchair on a trip, if the

- . wheelchair or assgistive device even if it .
. means bumpmg cargo or other

trip is to take place at all, outweighs the _

inconvenience of a passenger who can

but will be inconvenienced by its late -
arrival. {In situations where regular

luggage must be bumped, this provision
is not intended to give the handicapped ::

person's regular luggage priority over -
other passengers’ regular luggage.)

. make the trip without his or her luggage, .

The rule requires that, where baggage . -

has to be bumped for this reason, that
the carrier make its best efforts to have

of the flight (either the various - - :
passengers’ final destinations or the
next hub where the baggage can be
loaded on a flight for carriage to the

T

fina! destination} within four hours of -

the acheduled arrival time of the flight -
from which the baggage was bumped. -
As its phrazing indicates, this is not an
absolute requirement: the requlrement ia
for good faith efforts.

The Department makes two

can reduce potential inconvenience fo

- other passengers and meet this best

efforis requirement. First. section
382.33{b)(5) permits carriers to require
up to 48 hours advance notice for

transportation of an electric wheelchair ;

on a flight scheduled to be made on an
aircraft with fewer than 60 seats. This B

-means that carriers will have the

opportunity te know, two days ahead ol

‘time, that a large piece of equipment i8
. going to be presented for transportation

on a small aircraft at e given station.
« -This is the situation most likely to -
produce bumping of baggage.

_the bumped baggage to the destination >
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The carrier could then take steps (e.g.,
contacting other passengers with
confirmed reservalions to make
alternate arrangements, making
alternative arrangements for the
transportation of other cargo or baggage,
substituting equipment) to minimize
inconvenience. A carrier could also offer
incentives 1o other passengers to -
voluntarily have their luggage delayed,
where baggage bumping proved to be
- necessary, much as is now done to
obtain volunteers for bumping in
overbooking situations.

With respect o carriage of hazardous
materials batteries, the Department
believes that comments [e.g.. thal of
Southwest Airlines) overestimated the
cost of training that would be involved
in handling the batteries. According to
FAA and RSPA stalf who implement
hazardous materials rules, only those
personnel who would have to handle the
batteries (not zll ground personnel)
would have to receive training, and the
raining would have to cover only the
types of batteries used to power
wheelchairs or other assistive devites.

Al carriers are required to transport
handicapped passengers, without
discrimination. If, by refusing 1o carry
harardous materials, the carrier makes
it impracticable for users of electric
wheelchairs to use the carrier's flights, -

the carrier would not be complying with -

the ACAA. While it fnight be possible to
surmount this problem by adopting
PVA's suggestion concerning “loaner”
batteries, (i.e., & carrier which does not
carry any hazardous materials would
nol have to carry a hazardous material
wheelchair battery, but it would ensure
that a battery capable of operating the
wheelchair is available for the
passenger to use at his destination), it is
doubtful that this altermative is
practicable, given the different types of
batteries involved and the logistical
problems in getting the right battery to
the right place at the right time.

DOT does not, as much, "approve™
hazardous materizls packages for
batteries, so there is no such thing as a
"DOT-approved” package. With this
qualification, DOT agrees with ATA's
suggestion that carriers may use only
hazsrdous materials packages meeting -
the requirements of DOT regulations
and may insist on the use of their own
packages. Words to this effect have
been added ta the regulation.

The NPRM in effect excused carriers
from transporting electric wheelchairs
where baggage compartment size,
airworthiness, or “operational”
considerations prohibited doing so. PVA
commentad that “operational” was
vague and a potential loophole in the
- requirement. The use of this term '

derived from discussions in the -
regulatory negotiation that referred to
the fact that small garriers, at some
stations, might not have enough
persorinel to prepare and load an
electric wheelchair. Carrier and other
parlies did not describe further in their
commenis what “operational”
considerations might be, as
dislinguished from airworthinesa
consideralions. This concern is
mitigated, under the final rule, by the
facl that a carrier may require 48 hours'
advance notice to transport an electric
wheelchair on 8 smal! aircraft. The final
rule will delele “operational” since it
does not seem to have any other
meaning in this context. o

3. Other Issues

Comments—PVA said that the NPRM,
which discussed stowage of wheelchairs
and mobility aids, should be expanded
to include other “assistive devices"” used
by disabled passengers {(e.g., walkers,
crutches, respirators, reading aids). PVA
also suggests that carriers should not be
permitted to limit disabled passengers’
bringing of assistive devices on board
by reference to carry-on baggage :
policies more restrictive than mandated
by FAA rules. The ATBCB also takes
this position. . _

ATA responds that since the FAA-.
carry-on baggage rules set minimum . -
standards, carriers’ carry-on policies
may be more stringent than FAA
requires. RAA adds that regional
carriers using small aircraft often have
policies limiting passengers io one
carry-on item (e.g. a briefcase), and
advocates referencing compliance with
these policies in the regulation. A carrier
labor organization concurs that
additional carry-on items should not be
permitted in the cabin.

ATA suggests language permitting the
carrier to return a wheelchair to the .
passenger al the baggage claim area
rather than at the gate, if the passenger
so requested or if doing so is necessary
in order to comply with security
requirements. The ATBCB and a number
of disability groups, to the contrary, say
that aislines should not ba permitied to
return wheelchairs at the baggage claim
area rather than the gate or aircraft
door, o

ATA also suggested that the reference
to a handicapped person “assisting” in
the disassembly of a wheelchair be
deleted and that an advance check-in
requirement be permitied for persons
checking electric wheelchairs.

Other disability groops asked that

such devices as respiraiors, small - . ..

personal oxygen tanks, and equipment
to assist communications for deaf/blind

persons be able to be taken into the
cabin with their users,

DOT Response~~The Depariment has
incorporated the “‘assistive devices”
language, in order not to restrict the kind
of equipment with which handicapped
passengers can travel. Any device can
be brought on board the aircraft as long
s doing so is consistent with rules of
DOT administrations for hazardous
materials and carry-on baggage.

The FAA rule abaut carry-on baggage
has a bottom line: carry-on items must
be slowed only in approved stowage
areas. The FAA rule directs carriers to
devise a program for implementing this
basic requirement. The FAA then
approves the program. One widely-used
program, drafted by the ATA, limits
carry-on items to two per person. As
RAA mentions, some carriers may Yimit
passenger to one carry-on item. The
FAA edvisory circular concerning the
carry-on baggage rule does not address
how nssistive devices for handicapped
persons should be treated under carrier
programs. :

The problem faced by handicapped
persons is that, like other travelers, they
have briefcases and garment bags that
they want to bring into the cabin. Unlike
other passengers, they sometimes must
use mobility aida or other assistive
devices, Such a device may be
necessary, in light of an individual's
disability, to allow the individual to
perform a major life function. If the
device is counted against the one-jlem
or 'wo-item carry-on limit established in
a carrier’s program, then the individual,
because he or she needs the devicelo
help deal with a disability, is permitted
fewer “regular” carry-on items than
other passengers. For example, on a
commuter carrier with a one-item limit,
a person with a vision impairment could
face a choice between carrying on her
briefcase, with papers to read for work
purposes, or her reader/magnifier
device, which enables ber to read the.
papers. Whichever choice she made, she
would not get her reading done.

We do not believe this kind of
dilemma should be forced upon
handicapped passengers; indeed, a good
argument can be mada thai atlowing a
handicapped person fewer briefcases,
garment bags elc. than ather passengers
are allowed because the handicapped -
person must use an assistive device :
would constitute a discriminatory -
application of a catrier’s carry-on
baggage program, not contemplated by -
the FAA’s rule or consistent with the

. ACAA. Therefore, this rule will provide -

that agsistive devices for a handicapped
passenger. which can be stowed in .
spproved stowage areas, will not count
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. against the number of carry-on items to
which a passenger is limited by a
carrier's carry-on baggage policy.

We see no reason to prevent a carrier
from returning a wheelchair to a
passenger at the baggage claim area if
the passenger requests it. Language to
this effect has been added 1o the rule.
ATA's comment about "if necessary to
comply with security requirements” is
unclear. While a chair may have to go
back to a gate through the security .
screening checkpoint, this does not
mean that security considerations - .
prevent the return of the chair at the
gate. Addition of this languege would be
unnecessary and confusing.

In response to an ATA comment, we
have added to this section a provision

- allowing carriers to require passengers
with electric wheelchairs to check in an-
hour pricr to the scheduled departure
time of the flight. This advance check-in
may be required even where a 48-hour
adyance notice requircment {s not
permitted by section 382.33 (i.e., for
aircrafl with 60 or more seats). If the . -
passenger checks in later than this, the'
carrier must still transport the
wheelchair if it can do so by making -
reagonable efforts, without delaying the
flight, -

- Also‘in response to an ATA comment,
we have deleted the reference to a
handicapped passenger being able to

“assist” jn, as well as 1o provide written

instruction for, the disassembly of a.-

wheelchair. This work may often take .

- place In'an bree of the aifport which is '
off limits to passengers generally, and
which in any case is not required to be
accessible to handicapped passengers
by this rule. We do not think it
advisable to require carriers to ellow
passengers to enter these areas.

Section 382.43—Treutment of Mobility
Aids and Assistive Devices .

NPAAM—This provision (then titled
*Reimbursement for lost or damaged
mobility aids”) proposed that
wheelchairs and other mobility aids -
shall be returned to the passenger
functioning as delivered to the carrier.
Carriers' liability could not be limited to
less than twice the lost baggage
compensation amount under DOT - -
baggage rules (i.e., $2500). Carriers could
not require bandicapped persons to sign
waivers of liability regarding
wheelchairs and other mobility eids.

Comiments—ATA would change”
"ﬁmcﬂonlng as delivered to the carrier”

“in the same condition as received by
the carrier.” They would also permit .
waivers of liability for electric
.wheelchairs or other assistive devices
which have controls subject to being

- damaged in transport end which are not

- delivered to the carrier adequately -

protected. RAA objects to increasing the
baggage liability increase for
wheelchairs and other assistive devices,
saying that passengers should purchase
insurance for additional value of such
items.

Asgin the previous section, PVA says
that coverage should be expanded to all

_*“assistive devices.” PVA also saya that

carrier liability for loss of or damage to
assistive devices should not be limited
to $2500, but should be full replacement

- value, giveri the key role that these

devices play in the lives of their users.
PVA urges the application of this
principle to international flights of U.S.
carriers as well as domestic flights. The
carrier who loses or damagesa an
assistive device should repair or replace
it at the carrier's cost and provide a
“loaner” replacement while the repair or
replacement is pending. PVA does not
ohject to ATA‘s word change -
<concerning “in the condition received by
the carrier” but does disagree with
ATA’s proposal to permit waivers of

~ liability for wheelchair controls.

A large majority of disability
community commenters stated that

- carriers should be responsible for the
- full replacement value of items they lose

or damage, and, many gaid, for any
consequential damages as well. Several
of these comments also suggested that
carriers promptly buy or rent a

- replacement. Among carriers, comments

either supported the liability limit
mentioned in the NPRM orsaid that
liability should be the same as for other
passengers’ items, since handicapped
passengers could buy insurance for the
additional value of expensive items.

Some disability groups agreed with -
PVA that the section should cover all
“agsistive devices." A carrier and the
ATBCB said that the "loaner" idea was
unworkable; the ATBCB suggested that
carriers should have liaison with loeal
centers for independent living as a place
to refer disabled travelers who needed
equipmem quickly.

- DOT Response—DOT will make the
‘change to “assistive devices" and the
change to “in the condition received.”

- Recognizing the often high cost of

assistive devices and their importance

10 users, the Department will retain the -

liability limit at twice the normal - -
liability limit for passengers’ baggage
(i.e., $2500). This is preferable to both
leaving the liability limit at the $1250

applicable to other baggage (which does

not recognize the cost and importance
factors sufficiently) or making the -
carrier responsible for the full

.. replacement value of assistive devices
- {which does not recognize sufficiently

the ability of passengers to purchase
Insurance for expensive items).

Baggage liability for international
flights is governed by the Warsaw
Convention, and this provision would
therefore not apply to international
flights, even for U.S. carriers. It is
correct, as PVA points out, that persons
may declare the value of a item and
receive actual value compensation if it

. s lost or damaged. This mechanism is

available for pasaengers checking
asslstive devices on international flights.
Carriers may impose a supplementary
charge for carrying items in this
situation, as provided in the Warsaw
Convention.

For practicability and cost reasons,
the Department does not believe that it
would be reasonable in this rule to
require carriers to rent or purchase
replacement assistive devices for
handicepped persons or to provide them
as "Joaners” when the carrier lost or
damaged a device. We think that
ATBCB's suggestion of carrier liaison
with centers for independent living and
other local disability groups, as a means
of providing assistance to disabled
passengers whose assistive devices are
lost or damaged. is a good one, and we
urge carriers to establish such
relationships.

The Department will leave inplace -
the prohibition of waivers of liability. It .-
is no! realistic to suggest that users of _ -
electric wheelchairs, for example, )
deliver their chairs to the carrier with
protection attached to the controls. The .
person usually has to arrive at the
airport using the wheelchair, for one

‘thing; for another, the disabilities of

many users of electric wheelchairs may -
prevent them from doing the work '
necessary to protectively package the
controls. Carrier personnel, in any event,
are likely to have a better notion then
passengers of what sort of protection is -
needed for a device in the baggage
handling environment. Handicapped
assengers sometimes carry controls on’
anrd with them, or sometimes may -
come with packaging materials they ask’

- ‘carrier personne! to use. While this may -

be a prudent step, its absence is nota

- feason for a mandatory waiver of

liability.

The Department has added a new
paragraph to this section emphasizing
that when carriers take a wheelchair or °
other assistive device apari for stowage,

‘they have to put it back together

promptly at the end of the flight.

Section 382.45—Passenger Informatic on

NPRM—A carrier would have to

~ make information available of interest ’
 to handicapped passengers, including -
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the location of seats on an aircraft with . . “inconspicuously and discreetly.” to el, who are obligated 1o provide

movable armrests, limitations of the
aircraft with respect to accommodating
handicapped persons or their
.wheelchairs or other equipment, and
whether the aircraft has an accessible
restroom. With respect to FAA-required
safety briefings, carriers could conduct
them for persons who preboard. With
respect to other passengers, carriers

could offer briefings but not require their

accepiance. Carriers could not “'quiz"
disabled passengers to make sure they
. had absorbed the content of the briefing.

Carriers also would have to ensure that

handlcapped passengers (including
those with vision and hearing

- impairments) had access to information
on tickeling, schedules, flight delays, etc.

Comments—PVA agreed with the
NPRM provision, but suggested an
addition. Cerriers would report data
about Part 382 complaints to DOT,
which would publish a report
periodically The report, analogous to
the “on-time” report, would give
consumers an idea of what carriers were
or were nat doing a good job of serving
bandicapped passengers. DOT should
require carriers to use their best efforis
to make information available, even
though PV A recognizes that in some
instances {e.g., information on specific
aircraft, information provided through :
foreign travel agents) it mlght be
difficult to do.

ATA 8ays that it typically is not
feasible for a carrier to provide
information about & specific aircraft to
be used on a given flight; only about the
alrcraft type 1o be used. Information
requirements should-therefore relate to
aircraft type. ATA also asked for
clarification that carriers could,
consistent with Part 382, provide safety
briefings to all persons required to have
them by FAA rules, a point echoed by
RAA, ATA has no objection to
grov‘ldmg various sorts of information,

ut asks that disabled passengers self-
identify so the information can be
provided readily. ATA opposes a
complaint report of the sort suggested
by PVA, saying it would be of little use
and that other factors (e.g., personal
experiences) play a more important role
in choice of carriers than consolidated
statistics,

A aumber of other comments, from
various pariies, endorsed the idea of a
section like this one. Modest numbers of
carriers and disability groups agreed
with the positions of ATA and PVA,
respectively, with regard to a number of
the section’s provisions, With respect to
individual safety briefings, the
American Council of the Blind (ACB) ..
suggested they be given

‘avoid embarrassment of the passenger.

1ATA repeated its point about foreign

travel agents. Disability orgamzations :
suggested such accommodations as -
braille or large print information or
tapping hearing-impaired persons on the
shoulder to alert them to flight -

- information.

DOT Response—The Department
agrees that, since flight information (s
typically available in terms of atrerafl
type, the regulatory requirement for
information should be phrased
accordingly. However, since in some

.~ circumstances information about a

specific aircraft may be available, we
have retalned the requirement to
provide information about the specific
aircraft, where doing so is feasible,
ATA and RAA are also comrectin .
saying that FAA rules require providing
individual safety briefings to certain
passengers. The rule explicitly
recognizes this fact, though it also
permits the carrier to offer such a
briefing to other passengers. {In the
latter case, the carrier should desist if
the passenger declines the ofier.) We
heve adopted ACB's comment that such
briefings should be conducted as

~ discreetly and inconspicuously as

possible. Obviously, it will be more

. practical to conduct briefings this way if
. digabled passengers preboard; those
who do not preboard will have to putup -

with somewhat more public a-pecial

_ briefings.

The Department is retaining the “no
quizzes" provision, to which there was
no objection in the comments. We are
adding a sentence prohibiting the carrier
from taking any action adverse to a
passenger on the basis that the
passenger has not “accepted” the
briefing. (Carriers have sometimes used
this concept as & reason for taking :
action egainst passengers.} it is unclear
what “acceptance” of a briefing means.
Disclaiming interest, staring straight
ahead, reading & newspaper, or kniiting
while the special briefing is going onis -
not an appropriate basis for action
against the passenger; while close

* attention to eafety briefings is always

recommended for passengers, carriers

do.not take action against members of -

the general passenger population who
similarly ignore the general safety
briefing. None of these behaviora
prevents the aew from complying with
their duty under the FAA rule, which
simply i8 to provide the bricfing.

The Department agrees wnh ATA's
suggestion that persons who are unable

- to obtain needed information frem -,
terminal and aircraft sources should ask

for the information from carrier

it. Self-ldentification is a useful way to

- draw carrier personnel’s attention to a

need for information, althought the

. regulation will not require it. The rule
. will not specify particular ways of

accommodating the needs of persons

"with vision and hearing impairments; a -

general requirement to accommodate is
sufficient, and carriers can find the most
eppropriate way of doing so in the

. variety of situations they face. -

The Department is not adopting tha
suggestion for a data reporting

- requirement on airlines’ complaint

experience. This would be an nddilioﬁal
paperwork burden, Whether ornot

. ATA's point about statistical data being

less persuasive than personal
experience or anecdote is valid, the

. Department does not see an equivalent

of the “on-time™ report as being a
sufficiently useful tool that the resources

" to be used in preparing and compiling

the data would be justified. Persons
with an interest in the complaint
experience of various airlines can calt
the Department's Consumer Affairs
office (202-386-2220). The complaints
received by this office may be of greater
interest to consumers than the total
universe of complaints, gince the

. Consumer Affairt Office is likely to
" recelve those complaints which .
. passengers have been able to resolve

satisfactorily with carriers. . :
Section 3&2.47—-Awammodubons for
Persons with Fearing Impairments -

NPRM—Carriers providing scheduled
service would have to have
telecommumications devices for the deaf

- {TDDs)} for reservation and information

service. Aircraft using video safety
briefings would have 1o open caption the
briefing tapes, phasing in captioned
tapes as old tapes were replaced.

Comments—PVA generally agreed
with thia section, suggesting that non-
scheduled as well as scheduled carriers
should have TDDs and mentioning that
sign language interpreter insets in a tape
could be a reasonable altemnative to
captioning. ATA and RAA also :
generally agreed with the section, with -
ATA suggesiing that if captioning were
toos 1o be readable, catriers could
substitute a non-video equivalent [e.g.,
written materials). ATA and RAA
opposed the idea, mentioned io the
NPRM preamble, of audio loops in the
aircraft, on both cost and technical
grounds.

Disability groups auppoﬂzd requu'ing '
providing -

- TDDs for carriers not

scheduled service as well as for those o
providing scheduled service, concurring
with PVA that TDDs are & low cost item.
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There was slso support for captioning of
safety briefing videos, and assurances
that captions would not obscure the
visuals, Some comments suggesated
_ retrofitting videos for this purpose, and
one suggested that in-flight movies
receive the same treatment. One carrier
suggested not requiring captioning, and
allowing as an alternative a video that -
used symbols. A few commenters
recommended audio loops {in airports
es well as in aircraﬂ]. and another
called for @ TDD in &ny on-board
telephone bank.
DOT Response—DOT is partlally
adopting the comment that TDDs should
. be required for reservation and ‘
- infoermation purposes for carriers other
" than those providing scheduled service.
Charter services under Section 401 of
the FA Act will also be covered, but Part
298 air taxis {which include some very
small operations) will not. As
commenters pointed oui, TDDs are
inexpensive (about $200 per copy) and
easy to use. They make communication
possible for deaf persons that otherwise
would be difficult to arrange. But we
still do not think it is advisable to place
even a modest burden for this purpose
on the smallest of carriers. :
We will also adopt both PVA's
comment about sign language
interpreter insets and ATA's comment
about aIlcwing non-video alternatives if
.. captioning or sign language interpreter .
"~ insets either obscured the visual
message of the tape or were too small 1o
be readable. The cost and technical

feasibility of audio loops in the aviation

environment [e.g., potential adverse
effect on the operation of avionics) are
8o uncertain as to make a regulatory
requirement inadvisable.

Section 382. 47——-Securzty Screening of
Passengers

NPRM—This provision would require
. securily screenings of handicapped
passengers to be conducted in the same
manner as for other passengers.
Passengers whose mobility aids or

assistive devices set off the alarm would

receive an additional search just as
would other passengers who set off the
alarm, Private screenings could be
requested by handicapped émsnengem
(e.g.. to avoid a public pat-down search
where needed), if it could be provided in
a timely manner without delaying the
flight. A carrier would not have to
provide a private screening if it used
technalogy that could screen the
passenger without necessitating a -
physical pat-down search. ’
Comments—ATA, RAA and PVA all
epproved this section as written. NFB
objected o a sentence which would
allow security personnel to inspeci a

not be denied transportation, re
" have a medical certificate, be subjected

wheelchair or other mobility aid, which,
in their judgment, could conceal a
weapon or other prohibited item. In
NFB's view, if the wheelchairor
assistive device otherwise passes

‘security, there should not be allowance

of judgment for additional inspection.
DOT Response—The gection, subject
of rare agreement, will remain Intact.
Security is a matter of the highest
concern to everyone connected with
aviation; teking precautions against
terrorism is in everyone's interest. A

terrarist who would pack a bomb In the -

luggage of his pregnant girifriend would
not scruple to try to conceal a weapon
or explosive device in-a wheelchair. If a
security screener believes that {tis -
necessary to take a closer look ata
piece of equipment that could conceal -
something dangerous, this rule should
not stand in the way.

Section 382. 49—Commumcab]e
Diseases

Section 382.61—Medical Certificates

NPRM—These related sections are
considered together. The NPFRM eaid
that a person who was handicapped, or
regarded as such, on the basis of a
communicable disease or infection could
uired to

to any other restriction or condition, or

otherwise discriminated against unless- -

there was & reasonable medical
judgment by appropriate U.S. public
health authorities that the disease could
be transmitted to other persona in the
normal course of flight. Nor could a
carrier require a medical certificate of
anyone else except with respect to
someone traveling in a stretcher or
incubator, a person who needs medical

oxygen on the flight, or a person witha

communicable disease which had been
determined by appropriate U.S. public
health authorities to be transmissible to
others during the normal course of flight.
Comments—PVA generally agreed
with these proposals, though it found -
confusing the referenceto -
communicable diseases in the section
dealing with medical certificates. PVA
was unceriain about when a person with

. a communicable disease transmissible

in the norma! course of flight could fly at
all, or what a medical certificate could
add to the process. Carrier personnel
could not be expected to make an -
informed decision in such a case. PVA
suggested a clarification that would -
provide that if a person had a disease
transmissible in the normal course of

" flight, the person could fly if there was a -
. medical certificale saying that, with

certain precautions, or under certaln -

conditions, the disease would nothe
transmitted by this particular passenger. -
ATA sug,gested a modification to
permit carriers to deny transportallon to
an individual, whether or not suffering
from a communiceble disease, who is so
{li that the carrier has a legitimate
concern that the person ight not
survive the flight or might reguire

- extracrdinary medical attention. RAA

agreed on this point. ATA also asked for
clarification that such services as .
medical oxygen, stretcher and incubator
accommodatians are naot required to be ..
provided on a flight. :
Three carriers poinied out that carrier .
personnel are not trained to make
medical determinations, and one carrier
labor organization suggested that
carriers’ discretion with respect to
medical certificates should not be
restricted, One disability group
suggested having more specific

~ references to the U.S. public health

authorities (e.g., the Surgeon General or
the Centers for Disease Control), and
another suggested that the content of a
medical certificate be spelled cut. A
third opposed all requirements for
medical certificates. :

DOT Response-—The Department has :
retained the basic substance of these |
sections, but has reorganized them and -
clarified the relationship between them,
Section 382.51(a) prohibits a carrier from
taking certain actions against an '
individual on the basis of a
communicable disease or infection,
except as provided in paragraph (b) of
the section. These actions include -
refusal of transporiation, requirement of
a medical certificate, or imposition of
other conditions, restrictions, or

'requirements. The fourth item in the “

parallel NPRM section, "otherwise *
discriminate,” has been ellminated as ‘;
redundant with the general SR
nondiscrinﬁnahon prowaion of sectmn o
3827, i :
-Paragraph [b] then provides that the
carrier may take these actions with
respect to an individual with a disease
or infection which has been determined

" by the U.S. Surgeon General, Centers for

Disease Control, or other Federal public

" health authority knowledgeable about *

the disease or infection, to be able to be
transmitted to other personsinthe -

__norma) course of a flight. The specific

mention of the Surgeon Genera! and
CDC is in response to a comment.

Paragraph (c) is new, and spelis out
the effect of a medical certificate in 1118
case of an individual with a

. communicable disease. If an individual ‘

with a disease which has been .

" determined, as a general matter, to ha

transmissible in the norma) course of
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flight presents a medical certificate to
the carrier (as provrded in
§ 382.53(c)(2)), the carrier must provide
transportation to the individual, unless it
is unfeasible for the carriec.lo carry out
the conditions set forth in the medical
certificate as needed to prevent the
transmission of the disease or infection
to other passengers in the course of
fight,

Section 382.53 prohibits requirements

- for a medicsl certificate, except in two

classes of cases. The first case concerns
a petson traveling in & stretcher or
fncubator, a person who needs medical
oxygen on the flight, or a person whose
medical eondilion is such that there {s

reasonable doubt that the individual can - -

complete the ﬂ)ghl safely (i.e., can avoid
dying or sulfering serious, long-term
adverse hesith consequences], without
requiring extraordinary medical
attention.

This last item has been added in
response to ATA's comment about
persons with serious illnesses, where
carrier personnel believe that they have
good cause to fear that a passenger may
die or require extraordinary medical
attention during the flight, We recogmze
that carrier personne! are not medical .
experts; one need not be a medical
expert to have a genuine concern about
whether a seriously ill individual, who .
appears o be at death’s door, can
survive the rigors of a flight, however,

This language pertains only to
medical conditions (i.e., the acute :
manifestations of illnesses or injuries). -
While illnesses may result in persons
being handicapped, a disability is not an
iilness. This sentence is therefore not
intended to permit carriers to require
medical certificates from people just
because they have a disability, even if
that disability originally resulted from
&7 illness or injury,

For persons in this category, and
©xygen, siretcher, and incubator users,
the medical certificate would be a

statement by the passenger’s physician

that the passenger is capable of -
completing the flight safely, without
requiring extraordinery medical
assistance durins the flight. This
statement is added in response ta the
comment asking that the content of a
medical centificate be spelled out.
The second category of persons for
.whom a medical certificate may be -
required is someone witha . -
communicable disease or infection '
_which has been determined by public
health authorities, as provided in

§ 382.51(b), to be able to be transmitted, -
as a general matter, to other persons in

the normal course of a flight. In this

 case, the medical certificate wouldbe a .

written statemant from the pmengu s

physician saying that under conditions
present in the passenger’s particular
case (e.g., the stage of the illness, factors
peculiar 1o the manifestation of the
illness in the individual), the disease or

. infection would not be transmitied by

this passenger to other persons in the
normal course of & flight. :

The certificate would also include any
canditions (e.g.. the passenger should
wear a surgical mask, the passenger
should sit alone in a row, the passenger
should not use the lavatory) that would
have to be observed to prevent the
disease or infection from being
transmitted to other persons in the
normal course of a flight.

This provision, and the related |
portions of § 382.51, are intended to
clarify the relahonship between
communicable diseases and medical
certificates, as comments requested. We .
also note that these provisions do not
require special accommodations for
stretchers, incubators, or medical -
oxygen to be provided. As with advance
notice provisions for similar services, .
the regulatory provisions apply ifa
particular accommodahon is avaxlable
on a flight. :

Section 382. 53-—-Mscel!aneous
Pravisions o
-« NPRM—This provision would prohibit
requirements for handicapped . .
passengers to sit on blankets or lo it in

-gpecial lounges or holding areas. it -

would also require carriers to al.low_ NN
dogs and other service animala to -

.accompany their user to the user's seat

in the cabin. Information concerning -
travel with animals outside the —
continental U.S. would be provided to
persons traveling with service animals,
The carrier could request documentation
or credentiale for the animal if there -
were a reasonabla doubt about its aialus
as a service animal, .
.Comments—There was general
agreement among commenters that the -
blankets and segregated areas - . :
provisions of the nule were appropriate, |
ACB asked for a specific prohibition on
requirements that handicapped = - -
paasengers wear big butions, ID tags atc.
With respect to service animals, ATA
asked that the rule specify that they not

) be allowed in emergency exit rows or in

places where they would not fit under,

. the seat in front of the passenger (e.g., l.f

they would block an aisle). RAA o
concusved with this point, ATA also . .
asked that if 4 carrier reasanably -
doubted that an animal was g genuine

service animal, it could refuse to treat .
the animal as a service animal if the -
animal's user was unable o produce . ;'

" eredible documentation of the animal'y
. status as a service animal. This would

be particularly Mt for non-

Araditional gervice animals like

monkeys.

PVA said that carriers should not be
able to request documentation of the
authenticity of the service animal, since
there were not any universally accepted
credentials for such creatures. ! is also
unfair to make the owner carry an ID -
card for the animal, in PVA’s view, Also. -
service animals can be identified, as a
practical matter, by the hamesses they

- wear, identification tatoos, dog tags, or

the verbal assurances of people using
the animals. These mesns shouhi be

'acnepted by carriers.

Other disabitity group commenters

- said that service animala should be

permitted on board all flights. Some
commuter carriers said, however, that
carriers should be able to establisk
number limits for service animals on a
flight or even to exclude animals during

bad weather in small planes.

DOT Response—The Department will
retain the provisions regarding blankets
and segregated areas. With respect to
service animal identification, the _
Department believes that a wide variety
of means of identification are avatlable
and should be acceptable. These include
D cards, other documentation, presence
of harnesses, markings on harnesses,
tags, or the credible verbal essurances
of users. The latter phrase is intended to
cover a situation where thereisno
documentation available, but the user of
the animal assures the carrier that the
animal is In fact a service animal. The
carrier is intended o accept thig
assurance, except in a case where the
animal is one that cannot reasonably be
viewed as being capable of performing
the service animal function claimed for
it by its user, In marginal cases, the
Department intends that the benefit of
the doubt go to the person trnvelmg with
the animal.

“The Department agrees with ATA that
service animals should not be permitted
to obstruct an aisle or other area that
must remuin unchstructed o order to
facilitate an emergency evacuation.
(Since FAA’s rule on exit row sesling

would have the effect of excluding from
-exit rows persons who are likely 1o use

service animals, this section does not
need to mention exit rows.)
-Conseéquently, we are modl.fymg the -
requirement that service animals be

_allowed to accompany their nsera loanj

seal occupied by the user. Anithals
would not have o be ellowed to stay
where they would obstruct an aisle or
other area that must remain free of
obstructions in order to facilitate an,
_emergency evacuation. Dogs are the
_animals most frequently uud. atthis
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time, to assist persons with disabilities,
and it would be reasonable for carriers
to require them to be placed under the
seat in front of the passenger, in order to
avoid obstmcting an aisle or other
space.

-As with camv-on baggage, the “under
the seat" requirement would need to be
interpreted reasonably. For example, the
tact that some part of the animal
extends into the area where the
passenger's feet go should not be
grounds for determining that the animal
could not be accommodated atthe -
passenger's seat, unless the carrier so
strictly enforces its carry-on policies

. that it requires other passengers to move
-stheir carry-on items if any part of an
- jtemn extends into that area. There may -

also be situations in which it would not
be appropriate for a carrier to insist that
an animal be placed under the seat in
front of the passenger. For example,
small monkeys are beginning fo be used
as service animals for some persona
with mobility impairments. If an airline
allows parents to hold young infants in
their arms during a flight, a disabled
passenger should be able to
accommodate-a monkey of roughly the
same size as 8 human infant in the same

.way.

The main point is that, for reasons of

Y

safety, consistent with FAA regulations, -
animals cannot obstruct aisles and other -

passageways. If an animal cannot be .

in a way that will not create such an
obstruction, then the animal and )
passenger can relocate to another seat
wheré accommodation is possible {see
§ 382, 37[::}) or the animal can be
checked in the manner provided for pets

" traveling with other passengers.

The Department does not believe it
would be appropriate to permit number
timits for service animals. No basis for
number limits in general for such
animals, or for any particular limit, has
been demonstrated. While it may not be
passible 1o accommodate all service .
animals on all small planes (e.g.. there
might be no place on a very small
aircraft where a large dog would fit

‘without blocking an aisle}, it would be

inconsistent with the ACAA to deny
transportation to a particular animal
where it could be accommodated on a
particular eircraft. Varying the ability of
& user to travel with a service animal
with changes in the weather would lead
to unpredictable, arbitrary results.
Service enimals are typically well
trained to remain calm under a variety
of difficult conditions, and are not likely
}Io pl::se serious probiems ona bumpy
t

It should be pmnted out that this

section (i.e., the "otherwisé mandate

-s-accommodated-at the passenger's seat, - -

_assistance are also charged for it,” .

geparate treatment for handicapped -
persons’ language), along with § 3527,
also prohibits discriminatory :
administrative requijrements applied to

handicapped persons. Examples of such -

requirements include a requirement for
handicapped passengers to wear large

buttone or ID) tags, fill out a waiver form

applicable only to handicapped
passengers (see Jacobson v. Deltg -
Airlines, 742 F.2d 1202 {9th Cir., 1884)), |
or answer detailed, personal questmns
from ticket agents or other carrier -
personnel after requesting a servlce or
accommodanon :

Section 382. 55—Cbmges far .
accommodations )

NPRM—Tha NPRM would prohibit
carriers from imposing extra or special
charges for providing assistance to

handicapped persons to comply thh the .

provisions of this rule,

Comments—ATA would substitute an
adaptation of the. language of § 382.15(d)
of the original CAB version of the rule,

. which permits “reasonable,

nondiscriminatory charges for . .
passengers using special assistance,” as
long as "all other passengers using the -

Specifically, carriers could charge for

_hazardous material battery packages.

Carriers could not charge for services -
necessitated by the fact that their . .
aircraft are not accessible. ATA said it-
wag reasonable to charge for extensive
special assistance.

PVA agreed with the provnsion as
written. It opposed ATA’s suggestion for
regulatory language, suggesting that the
notion of charging handicapped-persons
for accommodations for which all other

passengers are charged is'meaningless, -

since handicapped passengers are the
only people who need the SR
accommodations in the first place.
Several disability organizations
agreéed with PVA's objection to any
charges for accommodations, with
particular reference.to hazardous
materials batlery packages, the cost of
which was eaid to be minimal. Other
commenters, including RAA, some - -
carriers and some disability :

-organizations, said that it would be -

;fp;opriate to charge for items of this -
n

DOT Response—Under the ACA.
carriers’ obligation not to discriminate
includes the duty to provide reasonable
accommodation to ensure that qualified
handicapped individuals are able to use
the carriers’ facilities and services. -
Fulfilling this responsibility involves
providing a series of specific
-accommodations spelled outin this
regulation. It is not appropriate, or

consistent with law interpreting section

504, to charge “user fees™ to members of
the protected class for accommodations

- which & party has a legal obligation to

provide. This is as true for service- -
related accommodations as it is for -

- accommodations resulting from the

inaccessible nature of aircraft or other
physicial facilities. :

- PVA also has a fair point when it says
that it is meaningless to say that

-handicapped persons can be charged for
“an accommodation if other passengers - -
_are also charged for it. The kinds of -

accommodations required by this rule

" . -are not needed by passengers who do

not have disabilities. As discussed -
under § 382.39, comparisons between
non-essential services for passengers
(e.g.. boxes for surfboards or skis) and
essential accommodations for persons
with disabilities (e.g., hazardous
materia! battery packages) do not form a
sound basis for imposing charges for the -

Jatter.

With respect 1o services or
accommodations that are not required tu
be provided to handicapped persons,
cerriers are not precluded from tmposing

. reasonable, nondiscriminatory charses ‘
" - thet would be charged to : :

nonhandicapped persons for the
services or accommodations involved.
For example, carriers may, but are not

" required to, provide accommodations for
* persons traveling in stretchers or )
" incubators. To accommodate a person

traveling in a stretcher, & carrier may
need to block off several seats. It would
not be contrary to this section for the -

 carrier to charge for the seats involved.

Likewise, a charge for special
accommodations needed to provide
power to or to safely carry an mcubalor
would be permitted, L

Section 382.61-—_15-mmng _
Section 382.63—Carrier Programs 7
NPRM—Carriers operating aircraft

" with more than 19 seats would have to,
.train their personnel who deal with the

traveling public to proficiency :
concerning the requirements of this rule,
carrier procedures for dealing with
handicapped passengers, and awareness

.+ &nd appropriate responses to such

passengers, distinguishing among
different sarts of disabilities.

In developing a training program,
carriers would have to consult with
disability groups. The carrier would
submit its program (which would
include carrier policies concerning
handicapped passengers) to DOT for
approval within 80 days of the rule's -

* effective date; DOT would have 120 .- -

days for review. The carrier would have



'Federal Register / Vol. 55, No. 44 / Tuesday, March 6, 1990 'I Rules and Regulations

8043
R T —
to implement it within 90 days of DOT PVA also emphasizes the value of The Department is retaining the

approval, ,

Personnel would have to receive
initial training on a schedule that would
call for most covered employees to be
trained within 180 days of program
approval. There would be annual
refresher training for employees.
Complaints resolution officials would
have to be trained within 60 days of the
rule’s effective date.

Carriers operating only aircraft with
19 or fewer seats would have to provide
training for their personnel, but would
not have to drafl programs or submit
them to the Departmeni for approval.

Comments—Everyone thinks trajning
is a good idea. There are a number of
differences on the specifics, however.
ATA objects to consulting with
disability organizations, suggesting that
reasonable efforts to obtain their views
ia sufficient, ATA also objects to
submitting programs for DOT review,
saying that this constitutes unnecessary
micromanagement, ATA also objects to
the requirement for training of
contractor personnel.

ATA would also modify the
timetables for training, calling for
traininig programs to be developed in 180
days with implementation 90 days later,
Employees would be trained within 180
days to a year thereafter, Refresher -
training would be on an as-needed
basis, rather than annually. For training -
(including annual refresher training) -
conforming to the proposed rule, ATA
estimated annual cos!s to the industry of
£22.9 million, with a present value over
20 years of $289 million.

RAA generally concurs with ATA's
positions. It suggests that annual
recurrent training for all employees
would cost five times as much as initial
training, which it visws as unnecessary
if training programs are effective.
Recurrent training every three years
would be sufficient, in RAA’s view.
Moreover, 120 days after program
development is needed for
implementation and 180 days for
training of complaints resclution
officers, RAA contends.

PVA strongly supports recurrent
training, lest employees forget how they
fre supposed to accommodate
handicapped passengers. PVA also
supporis gubmittal of programs for DOT,
even for small carriers, since these
carriers may be less likely than larger

Carriers 10 get the word on appropriate _

treatment of handicapped passengers.
PVA suggesis DOT's regulatory ‘
evaluation may have overestimated
training costs; even at DOT's projected

Cost levels, however, the benefits justify
the costs, - C

carrier consuliation with disability
groups, since these are among the best
sources of information on the best way
to accommodate passengers with
disabilities. PVA also disagrees with
ATA’s comments that training periods
should be atretched out and that
contraclor employees should not have to
be trained, . _

Ctber disability groups commenting
on this section supported the proposed
training requirement, including recurrent
training and consultation with disability
groups. Some of these comments
suggested specific elements that should
be included in the training, or suggested .
that a model program be developed,

Some disability groups suggested that if

pilots or other carrier personnel violate
the rule (e.g.. by wrongly refusing to
provide transportation), remedial
training should be required. The ATBCB

" suggested that the rule should specify

that all employees whe provide services
to passengers {e.g.. baggage handlers),
not just those who deal direcily with the
public, be trained,

Some carrier comments agreed that
recurrent training need not be annual.
Every two years or only when there are
changes in rules, procedures, or
technology should recurrent training be

- negeded. Other commenters agreed with

ATA that recurrent training on an “as
needed" basis would be sufficient.” -

Otherwise, it would be too burdensome. -

DOT Response—The final rule will
maintain the distinction between
carriers who operate aircraft with more
than 19 seats and those who do not, The
latter need only provide training to
crewmembers and other appropriate
personnel suificient to ensure . :
compliance with this part. Specific
schedules and program development
requirements are not required of these
carriers, who nonetheless remain fully
responsible for implementing the
requirementa of this role.

The Department sees little real
difference between the NPRM's
“consultation™ language and ATA's
suggestion concerning liaison with
disability groups—"make reasonable
efforts to obtain the viewsof -
organizations * * *.” The De, ent -
continues to believe that disability
groups are a major resorrce for carriers,

- 1o help them devise practical and

comprehensive procedures for -
accommoedating passengers with a wide
variety of disabilities. Consultation
basically means making reasonable -~
efforts to obtain the views of disability .

" organizations: there is no list of _
organizations or type of contacts that - -
.the rule specifically mandates. . :

timetables for training proposed in the
NPRM. Expeditious training of

" employees is essential to the

achievement of the ACAA’s objeclives,
and carrier comments suggesting =~ .
stretched-out training periods did not -~ -
demonstrate that training on the :
proposed schedules could not be ‘
accomplished. The Department believes
that, since complaints resofution :
officials are key persornel in ensuring
carrier compliance with the rule, they
should be trained first, and as soon as
possible, While 60 days after the
effective date of the rule is a relatively
short time, it is in the carriers’ interest -
as well as that of passengers to make
sure that carriers’ in-house experts on -
regulatory compliance are in place as
soon as possible. DOT staff would be
willing to participate in ATA/RAA or
other industry sessions to work through
the provisions of the rule with -
complaints resolution officials. -
With respect to refresher training, the
Department is adopling ATA's
suggestion that such training occur “as

- needed” to maintain proficiency.
. Mandatory annual recurrent training, as

ATA and RAA comments pointed out,

. would be very expensive. Removing this

requirement will reduce compliance - -

- costs of the rule by $24.8 million per
. year. It is not clear that carrier '

personnel will be as forgetful as PVA -
appears to assume, or that repetition is

_ the essence of compliance. -~ -

Training “as needed” is not a license
for ignoring training needs of personnel,
of course. When procedures or )
equipment change, for example, training
of personnel who have already received
initial training is likely to be needed. -
While DOT is not adopting the commen?

. that suggested mandatory remedial -

training for employees involved in any
rule violation, a carrier employee who
exhibited a pattern of conduct

. inconsistent with the rule would clearly .

“need” refresher training. H, in taking
enforcement action with respect to a
particular complaint, the Department
discovered that carrier personnel had
erred for lack of adequate refresher

" training, the Department could find a

viclation of this section as well, since

* refresher training as needed to ensure

continued proficiency had been lacking.
The issue of contractor personnel

“training is parallel to the issue of

coverage of contractors in general. '
Carriers contact put a nomber of
functions, including some requiring
direct tontract with passengers. For

- example, security screening pergonnel at

nirports are often employed by . .7
contractors to carriers, If they are not ..
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frained in their responsibilities under
§ 382.47, the carrier could not ensure
that this section {s properly
implemented. The same is true, for
example, if carrier contractor employees
provide ground services to passengers
(e.g., assistance in moving between
gates}. Under the rule, the carrier can
either train contractor employees itself
or delegate this task to the contractor.
Either way, training is one of those
responsibilities that a carrier cannot

. contract eway by contracting a function

. out.

The requirements for carrier programs
have been changed somewhat in
response to comments. Carriers
operating aircraft with more than 19
seats have to establish a program for
compliance with this rule within 180
days of the effective date of the rule. .
They are not excused from compliance
with the rule in the meantime.
Compliance with the ACAA through thia
rule is a legal obligation in its own right,
whether or not a program has been -
-completed. The program will include the
training schedule for employees and the
carrier's policies and procedures for
accommodsting handicapped
passengers consistent with the
requirements of this part. "

Carriers will begin to lnq:lement tha -
program immediately upon its *
_eatablishment, without waiting for DOT
“approval. (DOT will not, as such,
spprove programs.) To reduce burdens -
on smaller carriers, only Major and
National carriers, and those regional
carriers that have code-sharing
arrangements with Majors and
Nationals, will have to submit their
programs to DOT. These carriers
account for the vast majority of U.S.
pessengers enplaned. Other carriers will
retain their programs on file, and must
make them available 1o DOT on request
by DOT staff. As with the FAA carry-on
rule, it could be useful for organizations
like ATA and RAA to develop model
programs that carriers could adopt.

DOT will review the programs that .
ere submitted. If DOT determines that a
cerrier's program must be changed in

implementation in airporte and aircraft
are going about it in a way consistent
with legal requirements.

Section 382.65—Compliance H-acedures

NPRM—The NPRM proposed that
carriers, working through & coamplaints
resolution official (CRO), would attempt
to resolve complaints on the spat. |
Unhappy passengers could alsa filea .
written complaint with the carrier. The
carrier, in either case, was required to
respond in writing promptly. fthe =~
carrier and passenger did not reach
agreement, the passenger could file an
informal complaint with DOT, which
would make an informal determination
of whether a violation had ocourred,

If the CRO or, on written complaint,
the carrier conceded that a violat{on had
occurred, or if DOT found that a
violation had occurred, the carrier
would have to pay compensation to the
passenger at a rate modeled on the
Department's DBC rule. Finally,
notwithstanding other enforcement

- procedures, any person retained the

right to file a formal complaint for
enforcement action with the Deparlmem
under 14 CFR part 382,
Comiments—PVA recommended that
DOT make a regulatory commitment to

. prosecuting all “pattern or practice”

complaints filed under part 302. The -
CRO process should apply ta - -
nonscheduled service {under the NPRM,

- - it applied only to scheduted service). A

notice informing passengers of their
ACAA rights should be included with all
tickets and posted at ticket counters,
The carrier should have an affirmative -
responeibility for placing the CRQ/in .
contact with any handicapped P
individual who has a complaint or is to
be excluded from a flight on the basis of
handicap. .

The complaint process ahould be .
accessible to disabled person {eg., lf

- CRO coniact is by telephone, TDD

service should be available). Time for. .

- filing complaints, both with carriers and
DOT, should be stretched out to give - -
. passengers enough time to file. DOT

order to comply with this rule, DOT will -

direct the carrier to make the change(s}

the change(s). This does not constitute
micromanagement, nor is it. .
‘unnecessary. The Department has a
responsibility, emphasized in the
legislative bistory of the ACAA, for
exercising oversight to make sure that
carriers who carry the bulk of U.S.
passengers properly implement the rule..
Statutes and rules are not self- _

‘should also require carriers to provide
more detailed information about the ... .
. appeal process to DOT. The DOT appeal .

.- process should include procedures to -
involved. The carrier is required to make .
- fully and that complainants have

implementing; it is imporiant to make -

sure that the parties reaponsible for

guarantee that complaints are pursued -

adequate opportunity to present o
evidence, .
PVA argues for a reportl

also greatly increase the level of
compensation under the rule. The DBC
amounts are inadequate, and the DBC

analogy (which concerns lawful carrier
behavior) {s inapposite as applied toan

enforcement mechanism to redress

" compensation [including actual

violations of a civil rights statute, -
Substantially higher compensation
levels are needed to deter improper
carrier behavior and to make passengers
whale for the actual losses they suffer .
as the result of carrier violations,

PVA also says thal the

implementation date of enforcement

provisions should hot be delayed.
Otherwise, the rule would provide a
right without a remedy, contrary to the -
intent of the ACAA. - -

ATA sees the enforcement process

- quite differently. It views the proposed -

system as unnecessarily complex and -
burdensome, and argues that the .
Department lacks legal authority for the
DBC-like compensation scheme. -
Applying thia scheme to a situation

- quite unlike that of denied boarding
"{where compensation is automatic upon’
* the happening of a defined event, with

no need for case-by-case determinations
of regulatory violations) creates a

- hybrid remedy that would be difficult g

and confusing to apply. The process is

" also not final, since the complainant

who receives compensation is not :
precluded from seeking additiona! relief .

" in the same matter under part 302 orin -»
court under the ACAA itself.

ATA recommends that DOT rely on K :

~ ‘the existing part 302 mechanism as the °
exclusive enforcement mechanism,
- msserting that it works well. '

;

Several carriers said there should be
between a 80-day and 18-month phase-
in period for this provision, to permit
carriers to gear up for compliance before
they become liable to enforcement = .
action. A number of disability groups -
argued, like PVA, for higher levels of ~ ;
damages, and, in some commenters' .
views, attorney feea). Other favored the ;
CRO system, but urged longer time  * .,
periods for filing complaints. One Cd

.comment said that responding to

complaints should take priority aver the
CRO's other dutiea,

Another commenter auggeated that
CROs should be regarded as mediatul‘l.
and that carriers should not surrender -

.their decisionmaking euthaority to them.:.
. CROs should address problems with. .
. contractor personnel as well as carrief 4

employees, a commenter urged. Some 4
carriers ought that CROs werenot - - i
needed at all, were too expensive, an f

. or duplicated functions that regular -,
requirement for complaints. DOT ehould :
. Disability group commenters wanted

consumer affairs offices could perform.
CROe to be easily accessible to persons ;

wanted carriers to inform passengerl

1
" with vision or hearing impairments lnd 1

.the availability of CROs and of othal‘
: rlshte and proceduree A number of
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disabilify group commenters wanted
complaint time frames stretched out,

DOT Response—The Department is
dropping the DBC-model compensation
scheme preposed in the NPRM. Carriers
raised sericus questions about the legal
authority for such a system. Disability
groups challenged the aptness of
applying the DBC model to enforcement
of a nondiscrimination statute and found
the amounts of compensation
inadequate. These comments suggested
that the system would work only if it
could provide something approaching
actuz] damages to passengers.

Moreover, there would be difficulties
in implementation. As ATA stated, DBC
was set up io operate gutomatically, in
the absence of case-by-case
determingtions of rule violations. DBC
is, in a sense, a no-fault system. Making
a gimilar model work where at least
some violations were coniested would
be problematic. Determining lizbility for
compensation in contested cases could
be difficult, both because the adequacy
of an informal, non-legal procedure for
doing so is questionable (especially
given the larger liability amounts that
would be involved if actual damages
were payable] and because the
Department does not have sufficient
resources in the relevant program offices
to handle’the workload, particularly -

The Department is retaining, however, -
the requirements for CROs and written
carrier responses to passenger
complaints. In ensuring compliance with
any regulation, it is far better to head off
problems before they occur, or correct
them as they occur, than to take
enforcement action after they occur.
Designating certain employees to
prevent or correct problems on the spot
is 8 key part of this compliance process.

The Department intends that CROs be
treined to be thoroughly familiar with
the regulation. When 8 handicapped
passenger complains {o any carrier

employee that there is a problem with
how the carrier is treating him or her,
the employee has the responsibility of
ensuring that the passenger is put in
louch with the CRO., if the passenger
wishes. {This is the meaning of “make
available” in § 352.65{a)(1)). The CRO
may be made available either in person
8t the airport or by telephone {TDD
service must be available for persons
with hearing impairments).

If the CRO determines that other
carrier personne] are making a mistake
in {mplementing the requirements of the
rule or failing to provide an W

gccommodation the rule mandates, the
CRO will then direct other carrier s
personnel to fix the problem. This
suthority is essential, While the CRO

cerlaihly pia;"s a'kind of "ombuﬁgrﬁéh“ ‘

role, the CRO cannot merely be a

" mediator or public relations person. The

CRO has the respansibility of ensuring
compliance with the rule, and must have
authority to go with the responsibility.

Otherwise, the CRO will be ineffectual. -

The one exception to this authority to
direct other carrier personnel concerns
the pilot-in-command of an aircraft,
whose decisions based on safety
grounds the carrier is not required to
give the CRO authority to countermand
on the spot. For example, if a pilot-in-
command proposes to exclude &
handicapped person from a flight
because the person’s appearance would
be unpleasant to other passengers, and
made this decision on ostensible safety
grounds, the CRO would inform the pilot
that his decision appeared o be
contrary 1o part 382. The CRO would not
be able to force the pilot to carry the
person, however, -

When a handicapped person alleges
te a CRO that a violation has occuired,
and the CRO is unable to resolve the
problem satisfactorily on the spot, the
CRO has a responsibility to providea -
written statement to the passenger. If
the CRO agrees that a violation
occurred {e.g., in the hypothetical
situation presented in the previous
paragraph), the CRO's statement would -

- admit the viclation on behalf of the:

carrier and set forth a summary of the
facts and what steps, if any, the carrier
proposed {o take in response to the
violation (e.g.. apology, additional-
training for the personne! involved, offer
of a free ticket for future travel). If the
CRO determines that the carrier acted
properly under the rule, the statement
would include a written summary of the
facts and the reasons for the _
determination that a violation had not
occurred. The wrilten statement is
impoftant because explaining to &
passenger the reasons for a carrier
decision is essential to avoid decisions
that are arbitrary.

In sddition, the statement would be of
use should a part 302 enforcement
proceeding ensue, as part of the
documentary record relevant in the
proceeding. The rule requires the written
statement 1o be provided within ten
daﬂ's' of the complaint to the CRO, which
will ensure prompt response without
unreasonably burdening the carrier
administratively. This time frame should
result in CROs attaching high priority to
dealing with complaints, among
whatever other duties these individuals
perform. When & passenger contacis a
CRO concerning a problem that is
happening as they speak, it is intended,.
of course, that the CRO deal with the -
situation right then and there,- - -

We agree with the comment that
suggested that CROs respond to
complaints regarding actions of carrier
contractors as well as of the carrier's
own stafl. This {s consistent with the
general principle that carriers may not
discriminate through contractual means
or otherwise. Cartiers' assurances with
contractors under § 382.8 would have lo
include a provision to this effect. .

Nothing in the rule would preclude
staff of a carrier's consumer affairs
office from acting as CROs. Any person
acting as a CRO wonld have 1o bave the
authority to direct other employees to
fix problems, and there must be CRO
coverage or ali times during which the
carrier is operating. L. :

As under the NPRM, carriers who do
not provide scheduled service are not
required to have CROs. Many of these
carriers are quite small, and have fewer
resources to devote to an administrative
mechanism of this kind. These carriers
will have to respond to written
complaints, however. ' - - )

Dther carriers would alsg have to -
have a means of responding to written
complaints. A passenger may complain
about any alleged violation of the rules
in writing, though this provision is

- intended primarily for situations which,
" because of timing or other problems, the

passenger has not been able to take up
with a CRO when the problem occurred. -

- In response to commerts, the :

Department is extending the filing tim
for written comments to 45 days, to -
avoid cutting off the opportunity te
compiain becaiise of passengers’ travel

. plans or the longer time it may take

persons with some disabilities to send in
a written complaint. .

- On the other hand, we do not intend
for carriers, through the written
complaint mechanism, to duplicate work
done by their CROs. For this reason, we
are requiring complainants to indicate
whether they have contacted a CRO on
the matter and who the CRO is and
when the contact was made. If this
information is unavaifable (e.g.. the
complainant has forgotten the CRO's
name}, the complaint would at least
indicate the date of the contact and the
airport from which the contact was "~ -
made. The complainant would also have
to enclose a copy of any response
received from the CRO. This information
will allow the carrier to check with the -
relevant CRQ and avoid duplication of -
effort, or, if the CRO had already :
responded, stand on the CRO's response

- if the carrier believed it was
- appropriate.

Like the CRO's wrimnrres-ponses. the
carrier's responses to @ written - -
complaint (due within 30 days of receip!
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of the complaint) would summarize the
facts and state whether or not the
carrier concluded that the rule had been’
violated. If the carrier agreed that the

- rule had been violated, the response
would state what steps, if any, the
carrier was taking in response; if not, it
would explain the carrier's reasons for
its conclusion. _

The enforcement procedures of 14
CFR part 302 are available to any person
who believes a carrier has violated this
regulation. These procedures afford fuil
due process to complainants and
respondents alike, If the Department
" finds that & violation has occurred, it
can impose civi] penalties on the carrier.
In the absence of other enforcement
mechkanisms (e.g., the DBC-model
compensation scheme of the NPRM), the
Department will consider individual
complaints as well as so-called “pattern
or practice” complaints under part 302
procedures. The Department believes -
that, because the new part 382 is much
more apecific in its applications to’
carriers than its predecessors, -
enforcement in individual cases under
part 302 procedures wili be substantially
clearer, easier, and faster than inthe
past. Because of the specificity of the
new rules, the need for enforcement
action should also be reduced.

The Department is not adopting . -
comments which suggested constraints
on the discretion of the Department's
Aviation Enforcement and Proceedings
Office with respect to prosecuting
complaints. That office will evaluate all
complaints that come in. To mandate
that every compliaint be prosecuted,
however, regardless of its merits, would
entzil a considerable waste of resources,
both the Department’s and those of
carriers and complainants.

The Department's Consumer Affairs
Office is often abie to help resolve
problems between passengers and -
carriers on disability issues as well as
other airline consumer matters. We

recommend that, before filing a part 302 _.'

complaint, a passenger write or call this
office [202-366-2220) ta determine if it
can work out a solution to the problem. .
We also suggest that carriers mention
the name and number of this office in
responses to complaints.

The Department is not adoptmg the
comment that counter signs and/or .
ticket notices be required to inform - -
passengers of their rights under this rule,
Ticket notices and counter signs involve
extensive papework and adminiatrative
burdens; it is far from clear whether .
they would result in substantial benefitn
in terms of actually infornﬂng
passengers
" The Department does not believe it
would be appropriate to include &

“grace penod" in the rule before making
the enforcement provisions effective.
The requirements of the rule are
intended to implement the statutory -
right to nondiscrimination created by
the ACAA. To say that these = __
requirements would be unenforceable
for six to eighteen months after the rule
became effective would be to say, for
that period, that Congress had intended
to create a right without a remedy. Even
before all employees are trained,
carriers are responsibie for making sure
that handicaped passengers are treated
appropriately under the rule. The

. requirement to train CROs quickly

should make it easier for carriefs to .
ensure compliance gquickly.

During the initial stages of :
implementation, the Department’s focus
will be on assisting carriers to comply .

* with the rule, not on penalizing

fnadvertent or minor errors. At the same
time, the Department will not tolerate
intentional or major violations of the
rule or deliberate attempla to avmd .
compliance. . :

Regulatory Process Matters -

This rule is not a major rule; because
its estimated annual compliance costs

- do nat exceed $100 million. tis &

significant rule under the Departmeni of

_Transportation's Regulatory Policies and
- Procedures. A Regulatory Evaluation  *

has been prepared and filed in the
rulemaking docket,

The Depariment has determmed
under the Regulatory Flexibility AcL
that this rule does not have a significant

~ economic effect on a substantial number

of small entities. Small entities affected
by the rule include such parties ag afr -
taxis and small carriers who operate
only aircrafi with fewer than 19 seats.
Many of the specific requirements of the
rule do not apply to these smailer .
carriers. The major responsibilities of
these smaller carriers relate to
nondiscrimination duties which do not
impose significant costs, substantially
easing compliance costs. Activities at

" small girports [less than 2,500 annual

enplanements) also are not covered. For
these reasons, while thereare . -
substantial numbers of small carriers
covered by the rule (around 4000 air

taxis, for example), the economic effects

of the regulation are not likely to be
gignificant for any of them, -
This rule imposes information

collection requirements (i.e., programs to _

be submitted to DOTI). A Paperwork

.Reduction Act clearance request has -

been submitted to the Officeof .
Management and Budget, The ~
information collection requirement does
mot go into effect until OMB clearance .
and the auignment of an OMB control '

‘'Regulations is amended by revisins

. 8823 Applicsbility,
. 882.8 Definitions, -~ mﬁi
" 382.7 General prohlbit\on of discn

 962.11-862.19 (Reservefn

- 862.3% Refusal of transportation. €A

+--§82.35 -Attendants. - - <niia
“382.37 Beal assignments. .~ -7k
/382,39 Provision of services and

_number. We will publish a Federsl
- Register notice when the OMB control -
. number is received. :

Under Executive Order 12612 on .
Federalism, the Department anticipates’
one Federalism effect of the regulation. .

" This regulation pertains to “services” a

provided 1o passengers by carriers, .,
within the meaning of section 105 of the.
Federal Aviation Act. Itisalsca 4
comprehensive regulation in the area of,
the rights of handicapped passengers, |
promulgated pursuant to the ACAA
{section 404(c) of the Federal Aviation”
Act), which appears to occupy the field

. For these reasons, i is likely that this
" regulation will have the effect of

preempting state regulation of the. -
trangportation of handicapped persom
by regulated carriers in many instan
While the Department can consider, ong

a case-by-case basis, whethera
particular state action wouldbe 5
preempted, it is likely that most state
regulatory action in this area wuuldbj
subject to preemption. The Departm
regards this effect as inevitable in vi
of the provisions of the Federal Avi

"Act involved. Since state or local

governments are not otherwise affect]
by the rule, a Federalism assessment,
has not been prepared.

List of Subjects In 14 cm P asz

- Aviation, Handmapped
Issued this 26th day of February. 1990.
Washington, DC. - -
Samuel X. Skinner, . ..
Secretary of m::sportat!on )
For the redsons set forth in the w
Preamble, chapter 11, Suhchapt_erm
title 14 of the Code of Federal .

382 to read as fo]lowu

PART 332—NONDISCHIMINA
THE BASIS OF HAND!CAP N AIFI

CTRAVEL . . ol
3 suhpma-emtm«mlm '_'-_,-f_;

3621 ‘Purpose, - -

3829 Assurances from contn_ctorg- E:

Subparl B—Requirements | f
Facilities

$82.21 Aircraft auc,essibﬂi!y
882.23 Alrport facilities, . r.r_'
882.25-882.20 [Reserved]

Subponc-nequmrmum s

882,33 "Advance notice requirem

38241 Stowage of personal equl
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382.43 Treatmenl of mobility aids and
assistive devices,

38245 Pagsenger information.

26247 Accommodations for persons with
hearing impairments.

282.49 Security screening of passengers.

38251 Communicable diseases,

382.53 Medicsl certificates.

3082.55 Miscellaneous provisions.

382.57 Charges for accommodations
prohibited.

98258 [Reserved)

Subpart D—Administrative Provisions

382.61 Training,

362.63 Carrier programs.’

382.65 Compliance procedures.

Authority: Sections 404{a), 404(c), and 411

of the Federal Aviation Act of 1058, as

amended (49 U.5.C. 1374{z), 1374(c), and

1361).

Subpart A—General Provisions

$§382.¢t Purpose. .

The purpose of this partis to 4
implement the Air Carrier Access Act of
1988 {49 U.S.C. 1374(c)). which provides
that no air carrier may discriminate
against any otherwise qualified
handicapped individual, by reason of
- such handicap, in the provision of air
transportation.

§382.3 Applicability.

(a) Except as provided in this section,”

this part apphes to all air carriers

providing air transportation. <. -

{b) Sections 382.21-382.63 do not
apply to indirect air carriers,

- {c) This part does not apply to foreign
air carriers or to airport facilities outside
the United States, its territories,

" possessions, and commonwealths,

(d] Nothing in this part shall authorize
or require a carrier to fail lo comply
with any applicable FAA safety
regulation.

§382.6 Definitions

As used in this Part— .

Air Corrier ot corrier means any
citizen of the United States who -
undertakes, whether directly or
indirectly or by a lease or any other
arrangement, to engage in afr -
transportation. ’

Alr carrier girport means a pubhc.
commercial service airport which .
emplanes annually 2,500 or more
passengers and receives scheduled air
service.

Air transportation means interstate, -
overseas, or foreign air transportation,
or the transportation of mail by aircraft,
as defined In the Federal Aviation Act.

Department or DOT means the United
States Department of Transportation,

FAA means the Federal Aviation
Administration, an operating.
administration of the Department.

Facility means all or any portion of
aircraft, buildings, structures,
equipment, roads, walks, parking lots,
and any other rea! or personal property,
normaily used by passengers or
prospective passengers visiting or using
the airport, to the extent the carrier
exercises contro! over the selection,
design, construction, or alteration of the
property.

Heandicopped individual means any
individual who has a physical or mentel
impairment that, on a permanent or
temporary basis. substantially limits one
or more major life activities, has a
record of such an impairment, or is
regarded as having such an impafrment,
As used in this definition, the phrase:

(8] Physreal or mental impairment

‘means:

(1) any physiclogical disorder or
condition, cosmetic disfigurement, or”
anatomical loss affecting one or more of
the following body systems:
neurolagical, musculoskeletal, special
sense organs, respiratory including
speech organs, tardio-vascular, -
reproductive, digestive, genito-urinary,
hemic and lymphatic, skm. and -
endoctrine; or

[2) any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or
menial illness, and spec:ﬁc leaming
disabilities.

The term*'physical or mental
impairment” includes, but is not limited
to, such diseases and conditions aa
orthopedic, visual, speech, and hearing
impairments; cerebral palsy, epilepsy,

. muscular dystrophy, multiple sclerosis,

cancer, heart disease, diabetes, mental

'retardatmn, emotional illness, drug

addiction, and alcohalism. ]

{b) Major life activities means
functions such as caring for one's self,
performing manual tasks, watking,
seeing, hearing, speaking. breathing,
learning, and worki

{c} Has a record o, such impairment
means has a history of, or has been

 claseified, or misclassified, as havinga

menital or physical impairment that'
substantially limits one or more major

_hfe activities.

(d) Js regarded as ha vmg on
Impairmeni means: C

(1) Has a physical ormental -~ =~
impairment that does not substantially
Limit major Jife activities but that is

treated by an air carrier as constltuﬁng ‘

such a limitation:
(2) Has a physical or mental :
impaitment that substantially limi\s 8 -

major life activity only as a result of the -

attitudes of others tnward nuch an . -

impamnent. or- o e
“ 13) Has none of the impalmen!s set

forth in this definition but is treated by -

an air carrier as hnvmg Such an
impairment.

Indirect air carrier means g person
not directly involved in the operation of
an aircraft who sells air transportation
services to the genera) public other than
as an guthorized agent of an air carrier,

Qualified handicapped individual
means a handicapped individual who—

(a) With respect to accompanyingor
meeting & iraveler, use of ground -

" transportation, using terminal facilities,

or obtaining information about
schedules, fares or policies, takes those
actions necessary o avail himself or
herself of facilities or services offered
by an air carrier to the general public, - -
with reasonable accommodahons, as
needed, provided by the carrier;

{b) With respect to obtaining & ticket
for air transporiation on an air carrier,
offers, or makes a good faith attempt 1o

“offer, to purchase or otherwise vahdly to

obfain such a ticket; .

{c) With respect to obtaining air
transportation, or other services or
acommodations required by this part:

(1) Purchases or possesses a valid -

' ticket for air transportation on an air

carrier and presents himself or herself at
thé airport for the purpose of traveling
on the flight for which the ticket has -

‘been purchased or obtained; and

(2] Meets reasonable,

"nondiscriminatory contract of cama,'ge
‘requirements applicable to all . .

passengers;

* Schedule air service means any flight

scheduled in the current edition of the
Official Airline Guide, the carrier's .

* published schedule, or the computer -

reservation system used by the carrier.

‘§asdy Goncrltptohlhmonot

discrimination.
{a) A carrier shall not, dlrectly or

. through contractual, hcensmg‘ or other

arrangements:
(1) Discriminate ugninst any otherwise
qualified handicapped individual, by _

‘reason of such handicap, in the -
.provision of air transportation;

{2) Require u handicapped person to

" accept special services (including, but

not limited to, preboarding) not

- "requested by the passenger;

[3) Exclude a qualified handlcapped
individua} from or deny the person the
benefit of any air transportation or

‘related services that are available to

other persons, even if there are separate
or different services available for
handicapped persons except when
specifically penmtted by anmher section

_-of this part; or, *+

{4) Take any action adverse toan

=~ lndmdual because of the individual's
‘assertion, on his or her_ own bebalf or



8048

i

Federal Register / Vol. 55, No. 44 [ Tuesday, March 8, 1990 / Rules and Regulations

through or behalf of others, of righta
protected by thig part or the Air Carrier
Access Acl.

. [b) ¥ an indirect air carrier provides
facilities or services for passengers that
are covered for other catriers by
sections §§ 382.21-382.55, the indirect
air carrier shall do so in 8 manner
consistent with those sections,

§3829 Aasuronces from contractors,

Carriers’ contracts with contraclors
wheo provide services to passengers,
including carriers' agreements of
appointment with travel agents
{excluding travel agents who are not
U.8. citizens who provide services to ale
carriers outside the United States, ita
territories and commcnwealths]. shall
include a clause assuring

[a} Nondiscrimination on the basis of
handicap, consistent with this part, by
such contractors in activities performed
on behalf of the carriers; and

{b) That contractor employers will
comply with directives issned by carrier
complaints resolution officials (CROs)
under § 382.67.

Subpart B—Flequlrmnt: Concerning
Facilities .

§382.21 Aircraft tocess!blluv.

(a) The following requirements apply
to new aircraft operated under 14 CFR
part 121 and ordered by the carrier after
the effective date of this part or
delivered to the carrier more than two

years after the effective date of this part:""“

{1)(i) Aircraft with 30 or more
passenger seats on which passenger’
aisle seafs have armrests shall have
movable aisle armrests on at least one-
half of passenger aisle seats.

(ii} Such armrests are not required to
be provided on aisle seats on which a
movable armrest is not feasible or aisle
seats which a passenger with a mobility
impairment is precluded from using by
an FAA safety rule.

{iti} For aircrait equipped with
movable aisle armrests as required by
this paragraph, carriers shall configure
cabins, or establish administrative
eystems, to ensure that an individuals
with mobility impairments or other -
handicapped persons can readily obtain
seating in rows with movable aisle
armrests.

{2} Aircraft with 100 or more
passenger seats shall have a priority
space in the cabin designated for
stowage of at least one folding

- wheelchair;
© {8) Adrcrafl with more than one nisle
in which lavatories are provided shall
Include at least one accessible lavatory.
This lavatory shall permit a qualified
hendicapped individual to enter.

maneuver within as necessary 16 use all
lavatory facilities, and leave, by means
of the aircraft's on-board wheelchair,
The accessible lavatory shall afford
privacy to persons using the on-board .
wheelchair equivalent to that afforded
ambulatory users. The lavatory shall
provide door locks, accessible call
buttons, grab bars, faucets and other
controls, and dispensers usable by
qualified handicapped individuals,

-Including wheeichair users and persons

with manual impairments; -

[4}(i} Aircraft withmore than 60
passenger seals having an accesaible
lavafory, whether or not required to
have such a lavatory by paragraph {e){3}
of thia section, shall be equipped with
-an operable on-board wheelchair for the
use of passengers.

(ii) The carrier shall ensure that an
operable on-board wheelchair is -
provided for a flight using an aircrafl
with more than 6D passenger seats on
the request [with advance notice as
provided in § 382.33(b}{8}) of a qualified
handicapped individual who represents
to the carrier that be or she is able to
use an inaccessible lavatory but is
unable to reach the lavatory from a seat

passengers in transferring, ltructm'ally
sound bandles for maneuvering the -
occupied chair, and wheel locks or
another adequate means to prevent
chair movement during transfer or
turbulence. The chair shall be designed
to be compatible with the maneuvering
space, eisle width, and seat height of the
aircraft on which it is to be used. and to
be easily pushed, pulled. and turned in
the cabin enviroument by carrier
personnel.

{b)(1) Except as provided in pamgraph
(b)(2) of this section, aircrafi in service
on the effective date of this part shall
not be required to be retrofitted for the
sole purpoae of enhancing accessibility.

{2) Each carrier, within two years o
the effective dute of this part, shall

comply with the provisions of paragraph

{a){4} of this section with respect to ali
aircraft with more than 80
seats operated ander 34 CFR part 121,
{c) Whenever an ajrcraft operated
under 14 CFR part 121 which does not -
have the accessibility features set forth
ragraph {a) of this section
unsz-r replacement of cabin inteﬂm-
elements or lavatortec. orthe .
. replacement of existing seats with
newly manuf,
shall meet the requirements of -

seais, the carrier

paragraph (a) of this section with
respect to the affected feature(s) of the

Laircraft,

{d) Aircraft operaled under 14 CFR
part 121 with fewer than 30 passenger

. seats {with respect to the requirements

of paragraph [a){1) of this section),
fewer than 100 passenger seats (with
respect 10 the requirements of paragraph
{a}(2} of this section) or 80 or fewer
passenger seats (with respect to the
requirements of paragraph {s){4) of this
seclion), and aircraft aperated under 14
CFR part 135, shall comply wilh the
requirements of this seclion to the
extent nol inconsistent with structural,
weight and balance, operational and
interior configuration limitations.

(e} Any replacement or refurbishing of
the aircrafl cabin shall not reduce

" existing accessibility to a level below

that specified in this part.
{f} Carriers shall maintain aircraft
accessibility features in proper working

: order

§ 38223 Airport faclities.

(a) This section applies to terminal
facilities owned, leased, or operated on
any other basis by an air carrier af an

withou! the use of an on-board air carrier airport, including parking and
wheelchair, heelchairs shall ground transportation facilities. -
o i) On-board wheelchairs shel {b) Such facilities and services shall
: :::g vatﬁeiimvmge:uam are when viewed as a whole, be accessible
occupant restraint systems. a backrest :: ;i':iddﬂ:ﬂ’_k by handicapped
»= beight that permits assitance to- " (c) All such facilities desisned.

" constructed, or altered after the effective
date of this part shall be accessible to
handicapped persons. Compliance with
the requirements of the Uniform Federal
Accesgibility Standards {UFAS). ora
substantiaily equivalent standard, shall
be deemed compliance with this
requirement. These facilities shall also
provide the following additional
accessibility features: . .

(1) The basic terminal design shall
permil efficient entrance and movement
of handicapped individuals while at the
same time giving consideration to their
convenience, comfort and gafety. The
design, especially concerning the
location of means of vertical access,
ghell minimize any exira distance that
wheelchair users must travel. compared
to other persons, lo reach ticket
couniers, waiting areas, baggage _
bendling areas, and boarding locations.

{2) The ticketing system shall provide
bandicapped individuals with the '
opportimity to use the primary fare
collection ares fo obtain a ticket and
pay the fare. . -

{3} Qutbound ‘and inbound baggage
facilities shall allow efficient baggage
handling by handicapped individuals. -
Passenger baggage facilities shall be - - —
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desi tgmal:l and operated without
ended physical barriers, such as

gales, which are inaccessible for

handicapped individuals.

{4) Each terminal shall contain at least
one telecommunications device for the
deaf {TDD) to enable persons with
hearing impairments to make phone
cails from the terminal. The TDD(s) shall
be placed in a clearly marked, readily

accessible location, and airport signage -
shall clearly indicate the location of the

TDDs.

{5} Terminal information syslems shall
take into consideration the needs of
handicapped individuals. The primary
information mode shall be visual words
or letters, or symbols, using lighting and
color coding.

Terminals shall also have facilities for
providing information orally,

. [6) Facilities for moving between the
gale area and the aircraft, including, but
not limited to, leading bridges and
mobile lounges, shall be accessible to
handicapped individuals.

(d} Each existing fixed facility shall be
made accessible as soon as possible but
no later than three years after the
effective date of this part.

(1) Each such facility shall—

(i) Include at least one accessible
route from an accessible entrance tg. .
those areas in which the carrier .
conducts activities related to the . .
provision of air transportation; and

(il) Include the accessibility features
specified in paragraphs (c}(1) through
1¢)(8) of this section.

(2} An element or feature required by
this paragraph to be accessible shall be
deemed to be accessible if it meets the
requirements of the standards
referenced in paragraph {c) of this
section. Departures from particular
scoping and technical standards by the
use of other methoda are permitted
where substantially equivalent or
. greater access to and usability of the
buildings or other fixed facilities is
provided. For this purpose, the special
technical provisions of § 4.1.6(s){4) of
the UFAS apply.

(3) Operational arrangements in lleu
of facility improvements shall be
permitted for up to three years from the
. effective date of this part or during the
time when a waiver is in effect where
substantially equal access to the
facilities is provided.

(e) Contracts or leases between
.carriers and airport operators
concerning use of airport facilities shall
set forth the respective responsibilities
of the parties for compliance with
accessibility requirements under this

. section and 49 CFR 27.71.

Subpart O—Requlrements for Servlcea
§$382.31 Refusal of trampomﬂon. '

{a) Unless specifically permitted by a -
provision of this part, a carrier shall not
refuse to provide transportation 16 a

. qualified handicapped individual an the

basis of his or her handicap.

{b) A carrier shall not refuse to
provide transpostation to a qualified
handlcapped individual solely beceuse
the person’s handicap results in -
appearance or involuntary behavior that -
may offend, anncy, or inconvenience
crewmembers or other passengers.

{c) A carrier shall not refuse to
provide transportation to gualified

handicapped individuals by limiting the -

number of such persons whao are
permitted to travel on a given flight.

{d) Carrier personnel, as authorized
by 48 U.S.C. 1511, 14 CFR 91.8, or 14 CFR
121.533, may refuse to provide
transportation to any passenger on I.he
basis of safety, and may refuse to

" provide transportation to any passenger

whose carriage would violate the
Federal Aviation Regulations. In

. exercising this authority, carrier

personnel shall not discriminate against
any qualified handicapped individual on
the basis of handicap and their actions
shall not be inconsistent with the

provisions of this Part. In the event that

such action is inconsistent with the -
provisions of this Part, the carrier shall
be subject to remedies provided under
§ 382.65.

{e) When a carrier refuses o provide
transportation to any person on a bagis
relating to the individual's handicap, the

carrier ghall specify in writing to the . -

person the basis for the refusal,
including, where applicable, the
reasonable and specific basia for the
carrier’s opinion ihat transporting the

person would or might be inimical to the -

safety of the flight. This written :
explanation shall be provided within 10
calendar days of the refusal of y

- transportation. . o P

§302.33 .lnvam:o notice r-qulramcnh.

(a) Except as provided in paragraph
(b) of thia section, & carrier shall not : -
require a qualified handicapped -
individual to provide advance notice of
his or her intention to travel or of his or
her disabllity as a condition of receiving
transporiation or of receiving services or

. accommodations required by this part.

{b) A carrier may requireup to 48 - -
hours advance notice and one-hour - -

advance check-in concerning a qualified - .
- qualified handicapped individual tratfe.l
- with an attendent as & condition of

handicepped individual who wishes to -

receive any of the following services, ~ -
. types of equipment, or accommodations: -

_ first carrier.

{1) Medica} oxygen for use on board
the aircraft, if this service is available

" on the flight;

{2) Carnage of an incubator. if this
service is available on the flight;

{3) Hook-up for a respirator to the
aircraft electrical power supply, if this
aervice is available on the flight;

{4) Accommodation for a passenger
who must travel in a stretcher, if this

" - service is available on the flight; -

“(5) Transportation for an electric
wheelchair on a flight scheduled to be

-made with an a:rcraﬂ wuh fewer than
B0 seats;

(6] Provision by the carrier of
hazardous malerials packaging for a
battery for a wheelchair or other
assistive device; -

(7) Accommodation for a group of ten
or more qualified handicapped
individuals, who make reservations and
travel as a group; and -

(8) Provision of an on- board
wheelchair on an aircraft that does not
have an accessible lavatory.

" [c) Iif a passenger does not meet

advance notice or check-in requirements

established by a carrier consistent with
this section, the carrier shall
nonetheless provide the service, .
equipment, or accommodation if it can

- do so by making a reasonable effort,

without delaying the flight.

(d) Carriers’ reservation and other
administrative systems shall ensure that
when advarce notice is provided by
qualified handicapped individuals as
provided by this section, the notice is
recorded and properly transmited to
operating employees responsible for .
providing the sccommodation
concerning which notice was pravided.

() If the qualified handicapped

" individual provides the notice required .-

by the carrier for a service under
paragraph (b} of this section, the carrier
shall ensure that the requested service is
provided.

{H A a gualified handmapped

- individual provides advance notice to a .

carrier, and the Individual {s forced to

change to the flight of a different carrier . - . .

* because of the cancellation of the
“original flight or the substitution of
- inaccessible equlpment the first carrier -
" ghall, to the maximum extent feasible, ~
provide assistance to the second carrier
" in providing the accommodation

requested by the indlvidual frcm the
$382.35 Attendants. ) :

{a] Except as provided tn this aecbon.
- a catrier shall not require that &

being provided air transportation. A -
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concern on the part of carrier personnel
that & handicapped individual may need

to use inaccessible lavatory facilities or

may otherwise need extensive special
assistance for personal needs which
carrier personnel are not obligated to -
provide is not a basis oo which the
carrier may require an attendant, -

(b) A carrier may require that a
gnalified handicapped individual
meeting any of the foliowing criteria
travel with an altendant as a condition
of being provided air transportation, if
the carrier determines that an attendant
is essential for safely:

(1) A person traveling in a stretcher or
incubator. The attendant for such a
person must be capable of attending to
the passenger’s in-flight medical needs;

{2) A person who, because of & mental
disability, is unable to comprehend or
respond approprialely to safety :
instructions from carrier personnel,
including the safety briefing required by
14 CFR 121.571 (a) (3] and [a](41 ori4
CFR 135.117{b);

(3) A person with a mobnl:ly
impairment so severe that the person is
unable to assist in his or ber own
evacuation of the aircraft;

[4) A person who has both severe
hearing and severe vision impairments,
if the person cannot establish some
means of communication with carrier
personnel, adequate to permit - .
transmission of the safety briefi ng i
required by 14 CFR 121. 571[8][3} and.. -

. (a){4) or-14 CFR 135.117(b).

(c) If the carrier determines that a
person meeting the criteria of paragraph
{b){2), {b}(3) or {b){4) of this section must
travel with an attendant, contrary 1o the
individual's self-assessment that he or
she is capable of traveling -
independently, the carrier shall not -
cherge for the transportation of the
attendant.

(d) If. because there is not a seat
available on a flight for an attendant
whom the carrier has determined to be
necessary, a handicapped person with a
confirmed reservation is unable to travel
on the flight, the handicapped person
shall be eligible for denied boarding
compensation under 14 CFR part 250,

{e) For purposes of defermining
whether a geat is available for an
sttendant, the attendant shall be
deemed to have checked in at the same
time as the handicapped person.

§362.37 Seat sasignments.
{a} Carriers shall not exclude any

qualified handicapped individual from -~

any seat in an exil row or other location
or require that a qualified handicapped
individual sit in any particular seat, on

the basis of handicsp, except in order to .

comply with the requu'emenu ofan

FAA safety regulauon or as provided in
this seclion.
(b} If a person’s handicap results in

-involuntary active behavior that would

result in the person properly being
refused transportation under § 382.31,
and the safety problem could be
mitigated to & degree that would permit
the person to be transported consistent
with safety if the person is seated in a
particular location, the carrier shall offer
the person that particular seat location
as ¢n alternative to being refused
transportahon

(c} If a service animal cannot be -
accommodated at the seat location of
the qualified handicapped individual

" whom the anima!l is accompanying [see

§ 382.55(a)(2)). the carrier shall offer the
passenger the opportunity to move with
the animat o a seat location, if present
on the aircraft, where the animal can be
accommodated, ag an alternalive to
requiring that the animal travel wuh
checked baggage.

§382.35  Provision of services and
squipment.

Carriers shall ensure that qualified
handicapped individuals are provided
the following services and equipment: -

{a) Carriers shall provide assistance
requested by or on behalf of qualified
handicapped individuals, or offered by
air carrier personnel and accepted by

" qualified handicapped individuals, in
.enplaning and deplaning. The delivering

carrier shall be responsible for
assistance in making flight connections
and transporiation between gates.

11} This assistance shall include, as
needed, the services personnel and the
use of ground wheelchairs, boarding
wheelchairs, en-board wheelchairs
where provided in accordance with this
part, and ramps or mechanical lifts.

{2) Boarding shall be by level entry
boarding platforms or accessible
passenger lounges, where these means
are available, Where these means are
not available, carriers shall use ramps,
mechanical lifts, or other devices [not
normally used for freight) for enplaning
and deplaning gualified handicapped

, . individuals who need them. Such

devices shaill be mamtalned in proper
working order.

{3) Carriers shall not leave a -
handicapped passenger unatiended in a
ground wheelchalr, boarding -
wheelchair, or other device, in which the
passénger is not independently moblle
for more than 30 minutes, .

(4) In the event that physical :
limitaticns of an aircrafl with less than
30 passenger seats preciude the use of
existing models of lifts, bparding chau-s
or cther feasible devices to enplaiie a -

' handicapped person, carrier peraonnel

are not required 1o carry the
handicapped person onto the aircraft b

" hand.

(b} Carrlers shall provnde services

- within the aircraft cabin as requested
. or on behalf of handicapped individuals
- or when offered by air carrier personne!

and accepled by handicapped

"individuals as follows: .

{1) Assistance in moving to and from
seats, as part of the enplaningand -

deplaning processes: E -

{2} Assistance in prepara uon for
eating, such as opening packeges and
identifying food;

{3} If there i3 an on-board wheelchau
on the atrcraft, assistance with the use -
of the on-board wheelchair to enable the
person to move to and from a lavatory; -

{4) Assistance 1o a semiambulatory ¢
person in moving to and fromthe . %
lavatory, not involving hftmg o carrylng
the person; or T

(5) Assistance in loading and 4
retrieving carry-on items, including *
mobility aids and other assistive devices j
stowed on board in acmrdance with
§3sz4l. -

(c) Carriers are not requlred te - - l
provide extensive special assistance to’
qualiffed handicapped individuals. For'
purposes of this section, extensive i

- gpecial assistance includea the follomm
_ activities: -

(1) Assistance in actual eatmg‘ ' ‘:-_’-‘

(2) Assigtance within the restroom or
assistance at the passenger's seal with
elimination functions; ®

_ (3] Provision of medical services. - f?

] 382_41 smw of parsonal aqulpmom.
{a) All stowage of qualified R
handicapped individuals’ wheelchairs >
and other equipment covered by this -
Part in aircraft cabins shallbein .
accordance with 14 CFR 121.589 and 14
CFR 121.285{c) or 14 CFR 135.87, as
applicable. i
(b) Carriers shall permit quahf ed -
handicapped individuals using pe
ventilators/respirators to bring their -
equipment, inciuding non-spillable
batteries that meet the requirements of
49 CFR 173.260{d}) and any appllcable
FAA safety regulations, on board the

- aircrafl and use it

(¢} Carriers shall permit quahﬁed
handicapped individuals to stow canes
and pther assistive devices on boerd the
aircraft in close proximity to their seats. "
consistent with the requirements of F
safety regulations for carry-on items. ..

{d) Carriers shall not, in implementlﬂs
the:rtan-{ n baggage policies, count .-
toward a limit on cerry-on items ERY . ©
. asaistive device brought into the ca iﬂ
by a qualified handicapped individual.
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(e} Carriers shall provide for on-board
stowage of passengers’ wheelchairs as
follows:

(1) Carriers shall permit the stowage
of wheelchairs or components of
wheelchairs in pverhead compartments
and under seats, consistent with the
requirements of FAA safety regulatmns
for carry-on items.

(2) In aircraft in which a closetor -
other approved slowage area is -
provided in the cabin for passengers’
carry-on items, of a size that will
accommodate a folding wheelchair, the

carrier shall designate priority stowage -

space, as described below, for at least
one folding wheelchair in that area. A
handicapped individual who takes
advantage of a carrier offer of the
opportunity to pre-board the aircraft
may stow his or her wheelchair in this
area, with pricrity over the carry-on :
ftems brought onto the aircraft by other
-passengers enplaning at the same
airport. A handicapped individual who
does not take advantage of a carrier
offer of the opportunity to preboard may
use the area to stow his or her
wheelchair on a first-come, first-served
basis along with all other passengers
seeking to stow carry-on items in the
area.

(3jIfan approved stowage area in the
cabin is not available for a folding
wheelchair, the wheelchair shall be’
stowed in the cargo compartment.

(f) When passenger compartment.

siowage is not available, carriers shall -

provide for the checking and timely
return of passengers' wheelchairs and
other assistive devices as close as
possible to the door of the aircraft, so
that passengers may use their own
equipment to the extent possible, except
where this practice would be
inconsistent with DOT regulations
governing the ransportation of
hazardous materials,

(1] At the request of the passenger, the
carrier may return wheelchairs or other
assistive devices ta the passenger at the
baggage claim ares instead of at the
door of the sircraft,

(2) In order to achieve the ﬁmely
return of wheelchazirs, passengers’
wheelchairs and other assistive devices
shall be among the first items retrieved
from the baggage compartment.

(3) Wheelchairs and other assistive
devices shall be stowed in the baggage
compartment with priority over other
cargo and baggage. Where this priority
results ixl% ssengers’ baggage being
unable to be carried on the flight, the
carrier shall make its best efforts to
ensure that the other baggage reaches
the passengers' destination within four
hours of the scheduled arrival time of
the flight.

{g) Where baggage compartment size
and aircraft airworthiness
considerations do not prohibit doing so.
carriers shall accept as baggage battery-
powered wheelchairs, including the
batteries, consistent with the
requirements of DOT regulations on the
transportation of hazardous materials
{49 CFR parts 172, 173, and 175),

{1} Carriers may require that gualified
handicapped individuals wishing to
have electric wheelchairs transported on
a flight check in one hour belore the
scheduled departure time for the flight,
i such a handicapped individual checks
in after this time, the carrier shall |
nonetheless carry the wheelchair if it
can do so by making a reasonable effort,
without delaying the flight.

(2) Whenever feasible, the carrier ..
shall transport electric-powered
wheelchairs secured in an upright
position, so that batteries need not be
separated from the wheelchair in order
to comply with DOT hazardous
materials rules.

"{3) When it is necessary lo detach the
battery from the wheelchair, carriers

" shall, upon request, provide packagmg

for the batteries meeting the
requirements of the DOT hazardous
materials rules and package the battery.
Carrierg may refuse to use packaging
materials or devices other than those
they normally use for this purpose.

(4) Carriers shall not drain batteries.

{5) Handicapped individuals shall be’
permitted io provide written directions
concerning the disassembling and
assembling of their wheelchairs.

© §382.43 Treatment of mobility aids and

assistive devices.
{a) When wheelchairs or other

assistive devices are disassembled by - .
the carrier for stowage, the carrier shall -

reassemble them and ensure their
prompt return to the handicapped
passenger. Wheelchairs and other
assistive devices shall be returned to the
passenger in the condmon received by
the carrier.

- (b) With respect to domeshc flights.
carriers shall not limit liability for loss,
damage, or delay concerning
wheelchairs or other mobility aids to
any amount less than twice the liabilily
limits established for passengers® .
luggage under 14 CFR part 254, .

{c) Carriers shall not require qual:ﬁed
handicapped individuals to sign waivers
of liability for damage to or loss of -
wheelchairs or other asaistive devices.

§ 38245 Passenger nformation,

{a) A carrier shall make available, on _

request, the following information
concerning facilities and services
related o the provision of air =~~~

transportation. to qualified handicapped
individuals. This information shall
pertain to the type of aircraft and, where
feasible, the specific nlrcraﬂ scheduled
for a specific flight:

(1} The location of seats, if any. wnh
movable armrests and any seats which
the carrier, consistent with this part,
does not make available to qualified
handicapped individuals; .

(2] Any limitations on the ability of
the aircraft to accommodate qualified

- . handicapped persons;.

{3} Any limitations on the availability
of storage facilities, in the cabinorin

- the cargo bay, for mobility aids or other

equipment commonly used b_v
handicapped persons;

(4) Whether the aircraft has an
accessible lavatory. .

{b) The following provisions | govem
the provision of individual safety
briefings 1o qualified handicapped
individuals:

(1} Individual safety briefings shall be
conducted for any passenger where
required by 14 CFR 121.571 (a}(3) and -

_ {8){(4) or 14 CFR135.117(b}; - = -

{2) Carrier personnel may offer an
individual briefing to any other
passenger; . .

(3) Individual safety brlefings for o
qualified handicapped individuals shall
be conducted as inconapicuously and
discreetly as possible; ~ -+ _

{4) Carrier personne} shall not reguire -
any qualified handicapped individual to -

"-demonstrate that he or she has listened

to, read, or understood the information
presented, except to the extent that
carrier personnel impose such a
requirement on all passengers with -
respect to the general safety briefing,
and shali not fake any action adverse to
a qualified handicapped individual on
the basis that the person has not .
“accepted” the briefing. - ’
{c) Each carrier shall ensure that
qualified handicapped individuals, -
including those with vision ar hearing
impairments, have timely access to
information the carrier provides to other
paseengers in the terminal or on the

" mircraft {to the extent that it does not

interfere with crewmembers' safety
duties as set forth in FAA regulations)
including, but not limited to, information
concerning ticketing, flight delays,
schedule changes, connections, flight
check-in, gate assignments, and the
checking and claiming of luggage;
Provided, That persons who are unable
to obtain such information from the -
audio or visual systems used by carriers
in airports or on aircraft shall request

_ the information from carrier personnel. .

Carriers shall also provide information .
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on aircraft changes that will affect the
ravel of handicapped persons. .

{d) Carriers shall have, at each airport
they use, & copy of this part and ghall
make it available for review by
handicapped persons on request.

§$382.47 Accommadations for persons
with hearing Impairments. :
{a) Each carrier providing scheduled
_air service, or charter service under
section 401 of the Federal Aviation Act,
and which makes available telephone
reservation and information service
available to the public shall make
available a telecommunications device
for the deef [TDD) service to enable .
persona with hearing impairments to
‘make regervations and obtain
Ainformation. The TDD service shall be
available during the same hours as the
telephone service for the general public
- and the response time for answering

calls shall be equivelent. Users of the - -

TDD service shaill not be subject to
charges for a call that exceed those
applicable to other users of the
telephone information and reservation
service.

(b) In aircraft in which safety briefings
are presented to passengers on video
screens, the carrier shall ensure that the
video presentation is accessible fo
persons with hearing impairments. -

(1) Except as provided in paragraph
{b}{2) of this section, the carrier:shall-;
implement this requirement by using
open captioning or an inset for a sign ~
language interpreter as part of the video
presentahon

(2] A carrier may use arequivalent
non-video alternative to this
requirement only if neither open
captioning nor a sign language
interpreter inset could be placed in the
video presentation without so interfering
" -with it as to render it ineffective or
would be large enough to be readable..
(3} Carriers shall implement the

requirements of thig section by '
substituting captioned video materials

" for uncaptioned video materials as the ;

uncaplioned materials are replaced in
the norma! course of the carrier’s

. operations.

§382.49 Sieurﬂymmﬁ o
passengers.

-{a) Qualified handicapped individuals

" ghall undergo security screening in the
same manner, and be subject to the
same security requirements, as other
passengers. Possession by a qualified
handicapped individual of an ald used
for independent travel shall not subject
the person or- the aid to special

- - gereening procedures if the person nsmg '

- the aid clears the security gystem -

- without activating it. Provided, Thaf lhla .

.shall provide transportation to the
individual, unless it is not feasible for
" the earrier to implement the conditions

: inthennrmalcuurseofaﬂight. _

paragraph shali not prohibit security
personnel from examining a mobility aid
or assistive device which, in their
judgment, may conceal a weapon or
other prohibited item. Security searches
of qualified hendicapped individuals
whose aids activate the security aystem
shall be conducted in the same manner
as for other passengers. Private security
screenings shall not be required for
qualified handicapped individuals to a
greater extent, or for any different
reason, than for other passengers.

{b) Except as provided in paragraph

. {c} of thia section, if a qualified

handicapped person requests a private -
screening in a timely manner, the carrier
shall provide it in Ume for the passenger
to enplane,

{c) If = carrier emplqys technology
that can conduct an appropriate
screening of a handicapped passenger

-without necessitating a physical search

of the persan, the carrier is not required
to provide a private screening. -

§382.51 Communicabie diseases,

(a} Except as provided in paragraph
{b) of this section, a carrier shall not
take any of the following actions, with
respect to a person who is otherwise a

" qualified handicapped individual, on the

basis that the individual bas a

" communicable disease or infection:

{1} Refuse to provide tramportahon to
the person; . )

{2) Require the person to provida a
medical certificate; or .

{3) Impose on the person any
condmon. restriction, or requirement not

osed on other passengers.
E,] The carrier may take actions listed

" 'in paragraph (a) of this section with

respect to an individual who has a
communicable disease or infection

- which has been determined, by the U.S,

Surgeon General, the Centers for
Disease Control, or other Federal public

_health authority knowledgeable about

the disease or infection, to be

transmissible to other persons in the

normal course of a flight. - :
{c) If & qualified handicapped

individual with a communicable diaeasé‘

or infection of the kind described in
paragraph (b) of this section presents &
medical certificate to the carrier, as
provided in § 382.53(c}{(2), the carrier

set forth in the medical certificate as

* necessary to prevent the transmission of

the disease or infection to other persons

§382.53 Medical cortificates. .
- {a) Except as provided in this lecﬁon.

4 carrier ghall mot require a person who

i otherwise s qualified handicapped

" other service anima

person to have a medical certificate as a
condition for being provided
transpartation.

(b){1) A carrier may require a medical
certificate for a qualified handlcapped
individual—

i) Who is travelmg in a stretcher or
incubator;

(ii} Who needs medica! oxygen during
g flight, as provided in 14 CFR 121.574:
or o
{iii) Whose medical condition s such
thai there is reasonable doubt that the
individual can complete the flight safely,
without requiring extracrdinary medical
assistance during the flight,

(2} For purposes of this paragraph, a
medical certificate is a written
statement from the passenger's N
physician saying that the passenger is
capable of compietmg a flight safely,
without requiring extraordinary medical
assistance during the flight. S

{c)(1) }f a qualified handicapped”
individual has a communicable disease
or infection of the kind described in
§ 382.51{b), & carrier may require a
medical certificate. '

(2) For purposes of this paragraph, a
medicat certificate is a written <
statement from the passenger's
physician saying that the diseaseor .-
infection would not, under the present -

‘conditions in the particular passenger's -

case, be communicable to other persons
during the normal course of a Right. The
medical certificate shall state any = -
conditions or precautions that would
have to be observed to prevent the
transmission of the disease or infection
{0 other persons in the normal course of
a flight, It shall be dated within ten days
of the date of the ﬂlght for which itis - -
presented. - o

§3682.55 Wiscellaneous provisions.

{&) Carriers shall Elenm:liogs and ‘
8 used by SIS

- bandicapped persons to accompany the

persons o1t a flight.
{1) Carriers shall accept as evidence

* that an animasl is & service animal

identification cards, other written
documentation, presence of harnesses or.
merkings on harnesses, tags, orthe = .-
credible verbal assurances of the

© . qualified handicapped lndlvidua!ushig

the enimal. - ,
{2) Carriers shaﬂ permit a sen-ice o
animal to accompany a qualified -
handicapped individuel in any seatin
which the person sits, unless the animal
obstructs an aisle or other area that .

must remafn unobstructed in orderlo_ :

~ facilitate an emergency evacunnon
-{3) In the event that special

‘information concerning the
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transportation of animals outside the
continental United States is either
required to be or is provided by the
carrier, the information shall be
provided to all passengers traveling with
animals outside the continental United
States with the carrier, including those
traveling with service animals.

(b) Carriers shall not require qualified
handicapped individuals to sit on
blankets.

(c) Carriers shall not restrict the
movements of handmapped peérsons in
terniinals or require them to remain in a
holding area or other location in order to
be provided transperiation, to receive
assistance, or for other purposes, or
otherwise mandate separate treatment
for handicapped persons, except as _
permitted or required in this part.

$302.57 Charges for accommodations
prohiblted.

Carriers shall not impose charges for
providing facilities, equipment, or
services that are required by this part to
be provided to qualified handicapped
individuals.

Subpart D—Administrative Provisions

$38261 Tralning.

(a) Each carrier which operates
aircraft with more than 19 passenger

seats shall provide training; meeting the ..

requirements of this paragraph, forall
its personne! who deal with the .-
traveling public, as appropriate to the
duties of each employee.

(1) The carrier shall ensure training to
proficiency concerning:

(ij The requirements of this part and
other DOT or FAA regulations affecting
the provision of air travel to
handicapped persons; and

(ii) The carrier’s procedures,
-consistent with this part, concerning the
provision of air travei to handicapped
persons, including the proper and safe
operation of any equipment used to
accommodate handlcapped passengers,

(2} The carrier shail also train such
employees with respect to awareness
and appropriate responses to
handicapped pergons, including persons
with physical, sensory, mental, and
emotional disabilities, including how to
distinguish among the differing abilities
of handicapped individuals.

(3) The carrier shall consult with
organizations representing persons with
disabilities in developing its training
program and the policies and procedures
concerning which camer personnel are
trained,

{4) The carrier shall engure that
personnel required to receive training
shall complete the tralmng by the
following times: o

(i) For crewmembers subject to -
training required under 14 CFR part 121
or 135, who are employed on the date
the carrier's program is established
under § 382.63, as part of their next
scheduled recurrent training;

{ii) For other personne! employed on

the date the carrier's program is
established under § 382.63, within 180
days of that date;

(iii} For crewmembers subject to
training requirements under 14 CFR part
121 or 135 whose employment in any
given position commences after the date
the carrier’s program is established
under § 382.63, before they assume their
duties; and

- {iv) For other personnel whose
employment in any given position
commences after the date the carrier's
program is established under § 382.63,
within 80 days of the date on which they
assume their duties.
~ {5) Each carrier shall ensure that all
personnel required to receive training
receive refresher training on the matters
covered by this section, as appropriate
to the duties of 'each employee, as
needed to maintain proficiency. -

(8) Each carrier shall provide, or"
require its contractors to provide,
training to the contractors’ employees-
concerning travel by handicapped .
persons. This training is required only
for those contractor employees who deal

" directly with the traveling public at .

airports, and it shall be tailored to the ’
employees' functions. Training for
contractor employees shall meet the
requirements of paragraphs {a){1)
through (a){5) of this section. '
{7) Current employees of each carrier
designated as complaints resolution
officials, for purposes of § 382.85 of this
part, shall receive training concerning
the requirements of this part and the
duties of a complaints resolution official
within 60 days of the effective date of

~ this part. Employees subsequently

designated as complaints resolution
officera ghall receive this training before
assuming their duties under § 382.85. All
employees performing the complaints
resolution official function shall receive
annual refresher training concerning -
their duties and the provisions of this
regulation. ’

[b) Each carrier operating only aiﬂ:raft
with 19 or fewer passenger seats shall
provide training for flight crewmembers
and appropriate personnel {0 ensure that
they are familiar with the matters listed
in paragraphs (a){1) and (a){2) of this
section and comply with the
requirements of this part.

- §38263 Carierprograms. -f?;;—"-

(8)(1} Each carrier that operates -
aircraft with more than 19 passenger : -

seats shall establish and implement,
within 180 days of the effective date of -
this part, a written program for carrying
out the requirements of this part.

(2) Carriers are not excused from
compliance with the provisions of this
part during the 180 days before carrier
programs are required to be established.

(b) The program shall include the
following elements: -

(1) The carrier's schedule for traming '
its personnel in compliance with .

§ as2.61;

{2} The carrier's pohcies and
procedures for accommodating
handicapped passengers consisient with
the requirements of this part. :

{c)(1) Major and Nationa! carriers {as -
defined in the DOT publication Air
Carrier Traffic Statistics), and every
U.S. carrier that shares the designator
code of a Major or National carrier (as
described in 14 CFR 399.88}, shall submit
their program to the Department for
review within 180 days of 1he effective -
date of this part.

(2) The Department shall review each’
carrier's program, which the carrier ghall
implement without further DOT actmn
af the time it ig submltted to the
Department.

(3} If the Department defermmes that
any portion of a carrier's plan must be
amended, or provisions added or
deleted, in order for the carrierta .
comply with this part, DOT will direct -
the carrier to make appropriate changes.
The carrier shall incorporate these .
thanges Into its program and implement
them.

{d) Other carriers shall maintain theu-
programs on file, and shall make them
available for review by the Department
on the Department’s request. if, upon
such review, the Department determines
that any portion of a carrier’s plan must -
be amended, or provisions added or
deleted, in order for the carrierto . -
comply with thie part, DOT will direct
the carrier to make appropriate changes.
The carrier shall incorporate these
changes lnto fts program and impiement
them. .

3 38265 complllnco procedures,

(a) Each carrier providing scheduled"
service shall establish and implement a
complaint resolution mechanism,
including designating one or more
complaints resolution official(s) (CRO} .
to be availabie at each mrport whlch the
carrier serves, - -

1) The cartier ahnll makea CRO
available to any person who complains
of alleged violations of this part du.ring
all times the carrler 113 operating at the -

airport. -
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(2} The carrier may make the CRO . available, and include any written
available via telephone, at no cost 10 the  response received from the CRO,
passenger, if the CRO is not present in (3) The carrier shall make a

person at the airport at the time of the
complaint. If a telephone link to the
CRO is used, TDD service shall be
available so that persons with hearing
- impairments may readily communicate
with the CRO.

(3) Each CRO shall be thoroughly
familiar with the requirements of this
* part and the carrier's procedures with
respect lo handicapped passengers.

{4) Each CRO shall have the authority
to make dispositive resolution of
complainis on behalf of the carrier.

(5) When a complaint s made to a
CRO, the CRO shall promptly take
- dispositive action as follows:

(i) If the compilaint is made 1o a CRO
before the action or proposed action of
carrier personnel has resuited in 8
violation of a provision of this part, the
CRO shaill take or direct other carrier
personnel to take action, as necessary,
to ensure compliance with this part.
Provided, That the CRO is not required
to be given authority to countermand a
decision of the pilot-in-command of an .
pircraft based on safety.

(i} If en alleged violation of a
provision of this part has already
occurred, and the CRO agrees thata
violation has occurred, the CRO shall
provide to the complainant a written

stalement setling forth a summary of the -

facts and what steps, if any. the carrier -
proposes to take in response to the
violation,

(i) If the CRO determines that the
carrier’s action does not viclate a
provisian of this part, the CRO shall
provide to the complainant a written
statement including a summary of the
facts and the redsons, under this part,
for the determination.

{iv] The siatements required to be .
provided in paragraph {a)(5} of thig
section shall inform the complainant of
his or ber right to pursue DOT
enforcement action under this section.
This statement shall be provided in
person to the complainant at the airport
if possible; otherwise, it shall be
forwarded to the complainant within 10
calendar days of the complaint.

i{b) Each carrier shall establish a
procedure for resolving writlen
complaints alleging violation of the
provisions of this part.

11) A carrier is not required to respond
to a complaint postmarked more than 45
days after the date of the alleged

viclation.

* (2) A written compIamt shall atate

whether the compleinant bas contacled
& CRO1n the matter, the pame of the .
CRO &nd the date of the contact, if . -

; ummumu

" dispositive wrilten response to a writlen -
. complaint alleging a violation of a

prov:smn of this part thhin 30 days of
its rece]

{i} i Lﬂe carrier agreea that a violation
has occurred, the carrier shall provide to
the complainant a written statement
setting forth a summary of the facts and
what steps, if any, the carrier propeses

* to take in response to the violation,

{ii) If the carrier denies that a
viclation has occurred, the response

shall include a summary of the facts and

the carrier's reasons, under this parl, for
the determination..

(iii) The stalements requnmd to be
provided in paragraph {b){3) of this
section shall inform the complainant of
his or her right to pursue DOT
enforcement action under this section.

{c) Any person believing that a carrier
hes violated any provision of this part
may contact the Iollowing office for
assistance: Department of
Transportation, Office of Consumer
Affairs, 400 7th Street, SW., Washington,
DC 20590, {202) 366-2220.

-{d) Any person believing that a carrier
has violated any provision of this part
may file a formal complaint ender the
apphcable procednms of 14 CFR part

[FR Dot. 90-4998 Filed 3-2-90; 8:45 am)

-

Federal Aviation Administration
14 CFR Parts 121 and 135

[Docket No. 25821; Amdt. No. 121-214 and
135-36]

RIN 2120-AC75

Exit Row Seating

AQGENCY: Federal Aviation
Administration (FAA). DOT.
ACTION: Final rule.

BUMMARY: This final rule regulates exit
row seating in aircreft operated by U.S,
air carrier and commercial operators

{certificate holders), except on-demand -

air taxis with nine or fewer passenger
seats, It requires that only persons who
are determined by the certificate holder
to be able without assistance, to
activate an emergency exit and 1o teke
the additional actions needed to ensure
safe use of that exit in an emergency
may be sealed in exit rows. This action
is intended to further safety for gl
passengers. :
DATES: Effective Date- Aprll 5 1990.
Compliance Date: October 5, 1993, -

- FOR FURTHER INFORMATION CONTACT:

Ms. Irene H. Mields or Mr. fohn Walsh, -

- General Legal Services Division [AGC-

100}, Office of the Chief Counsel, 800
Independence Avenue, SW,
Washington, DC 20591, Telephone: (202]
267-3473. :

SUPPLEMENTARY mauam
Availability of Final Rule

Any person may obtain a copy of thia
final rule by submitting a request to the
Federa! Aviation Administration, Office
of Public Affairs, Attention: Public
Inquiry Center, APA-430, 800

Independence Avenue, SW.,

Washington, DC 20591, or by calling
{202) 267-3484. Cormmunications must -
fdentify the docket numher of this final.
rule.

Persons interested in being placed on
the mailing list for future notices of
proposed rulemaking (NPRM's} and final
rules should request from the above -
office a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking

-Distribution System, which describes

the application procedure, X

In an effort to make this information -
available in an accessible format 1o
individuals who are blind or visually
impaired and to other individuals who
are print handicapped, the Federal
Aviation Administration (FAA) will
make available for copying a number of :
audipo cassetie tapes of the entire ki
amendment {and the accompanying <
regulatory evaluation) in the FAA Rules
Docket, Room 915G, FAA Hesdquarlers.
800 Independence Avenue, SW., S

‘Washington, DC, In addition, single
cassette tapea will be available in the -
Public Affairs offices of the agency's
nine regional headquarters; at the Mike
Monroney Aeronautical Center,
Oklahoma City, Oklahoma; and at the
FAA Technical Center, Atlanhc C:ty,
New jersey.

Background
Introduction - -

This rule prescribes requirements
relating to the seating of airline
passengers near emergency exits. The
FAA has determined that a rule is
necessary to establish clearly
understood, consistent, and predictah[e
practices regarding the geating of
passengers in sc-called “exit rows, and
fo preven! instances of arbitrary,
unexpecied, or unwarranled treatment
by airline employees. . .

The issues addressed by the rule are
among the most difficult and :
controversial ever addressed by ihe
FAA, for they require, in the interest af
what is ensential for the safety of all -
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passengers, that some passengers be
treated differently from other
passengers, depending on their physical
abilities.

‘The FAA musi be satisfied that any
differences in prescribed treatment are
fully justified by the incremental gains
in safety achieved thereby. The criteria
sel forth in the present rule have been
weighed against this standard with the
greatest care, The FAA is persuaded
that, in this case, the standard has been
met.

Mishaps in commercial aviation are
extremely infrequent. but when'they
occur, survivability is a function of a
great many regulatory decisions relating
to the design and construction of the
aircraft and its interior and to the
procedures invoked by airline -
employees. Some of those decisions, in
isolation, may seem small or “on the
margin,” but all are necessary elements
to the total safety equation.

A critical prerequisite to survivability
in many such circumstances is the
fastest possible evacuation of the -
aircraft. Essential to the objective is the
fastest possible safe opening of
emergency exit doars, followed by the
fastest possible movement of passengers
through those exits and toward safety.

The FAA has determined, in light of .
the importance of maximizing the
likelihood of a successful evacuation in
the event of a mishap, and beceuse of
the pivotal role played by those
passengers seated in closest proximity
1o airplane exits, that it is necessary to
issue a rule, based on verifiable
qualifications, estabhshmg passenger
eligibility 1o sit in an exil row: :

Summary of the Rule

A passenger aircrafi crashes. Inside
the cabin, there are many survivors. A
fire begins. If the passengers are to stay
alive, they must get out of the aircraft as
soon as they can. Seconds mean the
difference between life and death. Thla
is the scenario on which a
crashworthiness standard is based,
Many other FAA myles are intended to-
prevent a crash from ever happening. A
crashworthiness rule assumes that a
survivable crash has happened and then
specifies certain actions to maximize
people's chances of getting out alive, - -

This rule on exit row seating provides
& crashworthiness standard. Exit doors
must be opened quickly and properly if
' an emergency evacuation is to succeed.
Often, crewmembers are not in a
position to lead pr conduct this part of
the evacuation, Passengers sitting near
the doors must perform the functions on
which their lives, and the lives of their
fellow passengers, depend. - :

- What are some of these funclions? - -
First, a possenger must be able to Jocale”
the door and quickly follow the
Instructions, written and oral, for its
use. Door operations and instructions -
differ from aircraft to aircraft. A delay in
figuring out how to operate the door can
cosl precious seconds; aperating it
improperly can injure or resull in the
_deaths of passengers.

Second, a passenger must be ab.fe )
physically to open the door. Doors are
often heavy and clumsy to manipulate,
and not every passenger can gpen them
quickly. : :

Third, o person musl be able to ‘
determine when to open the door. This
involves being able to respond 1o -
shouted or hand-signalled instructions
from flight attendants, as well as being
able to tell when opening an exit would
be too dangerous (e.g., because of fire on

. the adjacent wing).

Fourth, a person must be able to go
quickly through the open exit, in order
not to cause a traffic jam at the door, -
and perhaps to assist other passengers
to leave the danger zone around the
aircraft,

Fifth, a passenger must devote fuﬂ
attention lo his or her emergency tusk,

A passenger who must care for small
chxldren. for exarnple. may be unable to
do so,

The rule says simply that alrlmes .

- shall seat in exit rows only persons who
appear able to perform these and other -
relevant functions in an emergency -
evacuation, Persons who do not appear
able to perform all the functions may sit -
in any other seat. Airlines also must

- take steps to inform passengers sitting in
exit rows about what may be required of
them in an emergency evacuation. By -
followmg these requirements, airlines
will minimize the likelihcod of
passenger-caused evacuation delays
that could cost lives. '

In addition to the crilical nature of the
tasks just cited for opening the exit
doors quickly, it is equally important -
that queues form readily and that - -
evacuation proceeds as rapidly as
possible. Therefore, in drafting this rile,
the FAA had to consider not only the
requirements for quickly opening the

exit door (when and where appropriate] -

but also the requirements for initiating
the orderly progression of the evacuees
to safety, beginning at the exit rows.

As discussed further herein, this rule
has been promulgated with full .~ - -
consideration of the Air Carrier Access
Act of 1986 (ACAA), which prohibits -
discrimination in air transportation on -
the basis of handicap, but nlso*requires
that measures to eliminate such \

- discrimination take into account the -
safety of all passengers.

During a regulatory negotiation to :
implement the ACAA, the participating
groups represenling persons with -
disabilities, the industry groups, and the
Government were unable to reach
agreement on the exit row seating issue.
Accordingly, the Office of the Secretary
of Transportation {OST), in an NPRM to. -
implement the ACAA, formulated itg
own proposal on exit row seating (53 FR

* 23574; June 22, 1988). It took cognizance

of the safety implications of exit row
seating by proposing thal carriers be

" prohibited from excluding persons from -

any seat on the basis of handicap,
except in order to comply thh an FAA
safety rule, = -

.This rule addresses the safety aspects
of exit row seating and will resultin
sOme persons belng sealed in seals
other than those in exit rows, based on
the application of neutral, functional
criteria. For example, young children,
persons who are too large or too small,
persons with some disabilities, and-
elderly persons who are physically frail
will be seated in a location aother than
an exit row. This rule does not affect
exit row sealing in the on-demand
operations of air taxis that have nine or
fewer passenger seats, The purpose of a -
charter flight very well may be to carry
a person whose disabilities make other
commercialﬂights unavailable.

Summary of Comments
Notice of prcposed rulemakmg No.

_89-8 was published in the Federal

Register on March 13, 1989 (54 FR
10484). The comment period closed June
12, 1989, The FAA, in accordance with
its standard policy, continued to accept -
comments and to consider them so far
as possible without incurring expense ar
delay. Approximately 850 respondents
registered their comments in the public
docket on the proposed regulation as of

" July 24, 1989. Of that number,

approximately 550 opposed the NPRM
while 90 supported it

Individuals provided over 600 of the
comments, while 40 came from various
public or private associations and -

. organizations. The largest number of

individual comments came from blind
persons or friends, associates, and
relatives of blind persons. Individual
commenls also came from other persons
with disabilities, passengers who have
no disabilities, students, and flight -
attendants, pilots, and other persons

-gonnected currently or in the past with

the aviation industry.
Representatives of organizations of
persons with disabilities also -

" commented. Again, the largest number -

came from groups with blind .
membership: the National Federation of
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the Blind (NFB), the New Mexico
Commission for the Blind, the Golden
Triangle Council of the Blind, the
American Foundation for the Blind, the
American Council for the Blind, and
various state or local affiliates of the
NFB in Indiana, Alaska, Pennsylvania, -
Florida, Maine, New York Cily,
Colorado, Kansas, Wisconsin,
Maryland, Nebraska, South Carolina,
Oregon, Georgia, and Connecticut, as
well as from the NFB Federation Center
for the Blind.

In addition, the national office of the
INFB filed 2 volumes of materials and a
13-page unsigned document identified
on the first page only as being from the .
*National Federation of the Blind." After
the comment period closed, the NFB
wrote to the Seeretary of Transportation
{the Secretary}, concerning the exit row
seating isses, reilerating the NFB's
posilion and disagreeing with an
internal, deliberative FAA memorandum
which had come into the NFB's
possession. This letter and the agency
reply also were submitted to the docket.
The FAA received over 200 form letters
of severai types, many without return
addresses and/or legible signatures. We
believe these also came from NFB
members, since the commenls made
repealed those made by the national
office, its chapters, and identifiable
members. The FAA acknowledges these,
but it has not includéd them in the count
of commenters who wrote theirown
letters,

Commenters representing groups of
persons with a variety of disabilities
included: the National Association of
the Physically Handicapped, the Society
Yor the Advancement of Travel for the
Handicapped, the State of Washington
Governor's Committee on Disability
1ssues and Employment, the Paralyzed
Veterans of America, the Disability
Advocacy Organization, and the
Southwest Center for Independent
Living. The Architectural and
Transportation Barriers Compliance
Board (ATBCB}, a Federal organization
devoted to monitoring the
implementation of the Architectural
Barriers Act and related statutes and
r,egulations. also commented.

-ﬁ‘ ..dn general terms, most of the blind
mdi\ndua]s and their organizations
oppose the NPRM, as do most of the
organizations representing persons with
other disabilities, Supporters of the
NPRM, however, include some
individuals and organizations who are
blind or who have other disabilities.
Also, while the NFB and its members - -
oppose the entire NPRM and any seating
restrictions, the other organizations are -
more selective in their comments,

opposing portions of the NPRM and
offering alternatives.

The following organizations,
representing facets of the aviation
industry, commented: the Association of
Professional Flight Attendants, the
Retired Airline Pilots Association, the
Association of Flight Attendants [AFA),
the Air Transport Association of
America (ATA), the National Transport
Safety Association, Inc., Airport Safety

.Services, International, the Interaction

Research Corporation, and the Regional
Airlines Association [RAA). The
National Transportation Safety Board

- [NTSB), an independent safety agency

of the Federal government, also
commented.

Those connected with the aviation
industry are unanimous in their support
of the NPRM. The ATA and the RAA,
hawever, provided detailed comments
on changes their members wanted to see
reflected in a final rule.

‘The FAA also considered the
comments and questions of Members of
Congress who wrote to the Secretary, fo
the Administrator, or to the docket
regarding the NPRM or related matters;
a variety of published interviews or
articles on the exit row seating issue;
studies; accident records; the record of a
hearing before the Subcommittee on
Aviation, Committee on Commerce,
Science, and Transportation, United 7
States Senate, on March 14, 1989; “ '
- relevant news articles and videotapes,
and information made available to the
FAA regarding an evacuation test held

~ by World Airways at the request of the

NFB. The relevant materiala were
placed in the docket.

Since most of the comments came
from the National Federation of the
Blind (NFB), its affiliates, and members,
the NFB's issugs will be presented first,
along with the positions of other
commenters on these issues,

Discussion of the Issues

The NFB focused on seven specific
issues in its formal comments within the
two volumes it filed. The NFB's affiliates
and individual members tended to
comment on several of the seven isaues,
but not on all of them. The seven issues,
however, really made three major

- points, so they are grouped together, as

indicated below, fo reflect this.

Whether the FAA Has a Genuine’
Evidentiary Basis for the Em Row
Seating Rule

This issuie combines points 1, 2, and 7
of the NFB's formal comments that
question whether the FAA has
substantial evidence, flight safety
. evidence, or other evidence that there is

.. & safety necessity for the NPRM.

Basically, the NFB criticizes the |
evacuation study conducted by the Civil
Aeromedical Institute [CAM]I) of the

- FAA. Chiefly, the NFB criticizes the

FAA for measuring blind persons only
for their rate of movement from a given
seat lo the exit door or window; for not
testing blind persons’ capacity to
perform other functions related to an
emergency evacuation; for not imiting
the test group to blind persons who are
frequent fliers; and for using simulated
blind persons in testing emergency -
evacuation through an over-the-wing .
exit. The NFB also alleges thal the
FAA’s failure to issue a rule after
completion of the CAMI study in 1973
shows that the study does not warrant
such action.

The NFB alsq criticizes FAA's reliance
on accident reports and other studies,

‘stating that none of them show that

blind persons ever caused an‘accident

or slowed an evacuation. It alleges that
in 1968 and 1978, blind persons actually
were instrumental in the evacuation of
passengers during aircraft emergencies.

The NFB also alleges that an experiment

the NFB conducted with World Airways
in 1985 proves that exit row seating
restrictions should not apply to blind
persons. The NFB says that blind
persons are capable of performing the
functions that may be the responsibility
of those persons litnng in emergency
exit rows.

The Society for the Advanoement of
Travel for the Handicapped, whose
former spokesperson also is blind,

‘concurs in large measure with the NFB.,

The Paralyzed Veterans of America
(PVA} comments adversely on the
studies, stating that the FAA has not
performed statistically valid tests on
passengers with a variety of .
impairments, including old age, obesnly.
pregnsncy. sobriety, and those related to
various types of disabilities.

The criticism of the American Council
for the Blind (ACB), another major

.organization with blind membership, is

based chiefly on the limited number of

functions tested by CAML, but the ACB

agrees with the FAA that it might not.be
feasible to test al] the functions,
especially those that could result in’
injury. i suggests additional testing and
careful study of the World Airways

- experiment.

The aviation industry, conversely,
supporis the NPRM, the CAMI study,
and the other data on which tha FAA
based its proposal. The RAA finds the -
CAMI] data “compelling.” The ATA
states: “The studies cited in the NPRM
are persuasive, empirical evidence that
what common aense tells ua is true: to
allow persons with known physical
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- deficits to sit in exit rows will impede

“the pracess.” All the other aviation
groups and organizations support the

. FAA findings directly or indlrectly by
focusing on the need for speed in
Initiating the emergency evacuation, the
dangers of any delay in the beginning
phases of an evacuation, and the

- wisdom of placing persons in exit rows
who are not limited by a physical or
menta! disability.

In regard 1o additional testing of
functions that might have to be’
performed during an emergency
evacuation, none of the disability groups
commented on the fact that the FAA
invited representatives of disability.
groups to accompany FAA staff toa
certificate holder's flight attendants’
training facility to enable them to
demonstrate the proficiency of persons
with disabilities in finding mechanisms,
opening doors, removing over-the-wing
exits, responding to flight crew
instructions, and other evacuation
functions, None of the disability groups
accepted this invitation. Representatives

' from the ATBCB and the Association of
Flight Attendants, however, did ‘
participate.

The information available from this
training program is instructive. In the
training devices of this certificate holder
alone, there are at least 11 types of
doors or emergency exits, each of which

requires varying degrees of strength and

agility to open and each of which
operates somewhat differently from the
others. During the notice period, several
FAA representatives visited another
major certificate holder's training
facility where similar observations were
made. It is reasonable to conclude that,
given the differences in operating
instructions and techniques, sight also
would play a major role in successfully
opening the door or exit in & timely
fashion.

Findings of CAMI S:udy

The CAMI study, conducted in 1973,

" was designed to assess the effecls of
handicepped passengers aboard an
eircraft during an emergency
evacuation. CAMI's project was
undertaken in response to the Civil
Aeronautics Board’s (CAB) request for
clear safety standards in this area.
Basically, the position of the CAB in
1972 was similar to that of the FAA
today. It recognized that handicapped
persons were encountering inconsistent
practices and policies in the provision of
air carriage. The CAB recommended
that appropriate actions be taken, -

- looking towards the issuance of safety

- regulations on this pressing problem,

“Flight Standards Technical Division

Report on Air Transportation of .
Handicapped Persons,” june 1973, p. 3.
As discussed further herein, the FAA
elected not 10 regulate directly; in regard
to exit row seating or other issues
relating to the carriage of handicapped
persons. Instead, by Amendment 121~
133 (42 FR 18392; April 7, 1077) the FAA
issued § 121.586 of the Federal Aviation -
Regulations {FAR), “Authority to refuse
transportation,” which allows air
carriers to eslablish theirown
procedures for persons who may need
assistance in an emergency evacuation, -
In light of the FAA's experience under
the current regulation, FAA finds that

the CAMI research supports restrictions -

on exit row seating, A CAMI repon on
the subject states that:

The average ambulatory handicapped
passenger appears to possess adeguate .
mobility for escape. He could be seated
anywhere in the cabin except in en exit row
or a primary overwing exitroute * * *

“Emergency Escape of Handicapped Alr
Travelers,” Report FAA-AM 77-11, July 1877,
p. 36. (A copy of thia report was entered in
the Regulatory Docket).

This report was prepared for possible |

publication in scientific journals and,
therefore, includes certain observations
and tests conducted by the researchers
that are not contained in the 1973 report

. by the FAA's Flight Standards Service, .

"Air Transportation of Handicapped

- Persons,” Project Report No. 73-740- . ..
120A. Although both reports are based -

on the tests conducted in 1973, only the
1973 report, which contains no direct
conclusions on exit row seating, was
available at the time Amendment 121-
133 was adopted. The research does
make a number of findings relevant to
the seating of persons with disabilities
in exit rows. The agency simply did not”
have available the full, considered -
opinions of the researchers at the time
Amendment 121-133 was adopted.
Among the research ﬁndings are the
following: .

Persons with disabilities increaged the exit
time through floor-level exits in all cages,

ranging from 3.9 seconds tc 49.8 seconds. In -
- the case of window exils, the increases

ranged from 3.4 to42.5 seconds.” -~ .

Id., Tables 10 and 11.at 31 and 32.

Although the time needed to evacuate” -+
anthropomorphic dummies was somewhat -
higher than would have been the case for
most human beings, the times required by .
actual persons with disabilities also were -
greeter then those of the able persons.

Id, at 29,

These ﬁndings are relevant because. 1f

* these delays occur at the beginning of an

exit queue during an emergency, the "
effect will be felt throughout the entire

- evacuation flow, as traffic backs up.

Al

Rapld aircraft evacuation is
necessary, of course, due to the hazards

of fire, smoke, explosion, and flooding in -

the event of an inadvertent water, .-
landing. It is vital, therefore, to minimize .
evacuation delays in every possible

. way. In the CAMI gtudy, the researc er'

concluded that aircraft passenger
seating location could be used to

‘minimize the delays.

-In the CAMI study, information for- lhe .

- study of seat location was drawn from a

variety of tests. These included:

(1) An evaluation of individuals with
handicaps, where individuals moved - -
from one of three designated seat
locations to a specific exit;

{2) Evaluation of handicapped

- passengers who required asalstance o

mave to an exit;
{3) Evaluation of the evacuatwn of

. totally incapacitated passengers;

- {4) Evaluation of the evacuation of

grouped handicapped passengers; . -

(5) Evaluation of mixed group
evacuations; - -

{6) Evaluation of the effect of exnt
configuration on evacuation; and

(7} A separate evaluation of the
evacuation of a paraplegic subject. /d,

" at 4 through 28.

Subiects were recrulled from a variety
of sources. Nonhandicapped subjects -

"~ were FAA employees or were hired

through the University of Oklahoma
Office of Research Administration. Most
handicapped subjects were recruited
from participating organizations, such as" -
the Oklahoma Foundation for the
Disabled, the Oklahoma League for the
Blind, the United Cerebral Palsy
Rehabilitation Workshop of Greater - -
Oklahoma City, and The Carver Schnol _
Id,at2.

One hundred sixty-two sub]ects
ranging in age from 15 to 84 years,
participated. Eight had disabilities
resulting from cerebral pelsy; four from .
arthritis; three from polio; four from
multiple sclerosis; two from muscular
dystrophy; and five from birth defects.

- . Eighteen were paraplegics; 2 were

quadriplegica; and 15 were hemiplegics,

- Twelve were classified as elderly, either

on the basis of age alone or on their
physical condition. Their ages ranged -
from 55 to 84. Fifteen were totally blind.

‘In addition, enother person was -

classified as legally blind, and eight -
other persons were partially sighted. In-
addition, 22 normally-sighted persons
performed as simulated blind

* passengers, Two were in casts and

seven had fraciures, amputations, or
breaks that had mended poorly and -

- affected their mobility. Seventeen had . -

mental deficiencies and 7 had mental - -

- llinesses (depression or schizophrenia).
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Two had no handicap and were tapable

of speed sunning. Four were obese, and

four were deal. Id, appendix B.

Especially relevant to this rule are the
resuits of the CAMI tesis on group
evacuations. The research team found
that seating of handicapped passengers
in a normal passenger population during
normal flight condilions results in, at
most, an occasional minor
incopvenience to other passengers. They
found, however, that under
circumstances where the passenger
cabin mus! be speedily evacuated,
placement of the handicapped
passengers becomes imporiant.

Information for the study of seat
location {for persons with non-sensory
handicaps} was drawn from three test
series: using an actual handicapped
passenger in 8 passenger population of
24: using simulated handicapped

passengers in 8 passenger population of

23; and using simulated handicapped
passengers in a passenger population of
50. The simulated passengers wera
anthropomorphic dummies, to avoid
injury to persons with actual
disabilities. :

Five tests involving the actual
handicapped person, who required an
assistant to carry him from the plane,
showed that better evacuation times
ﬁenerally resulted when the

andicapped passenger and his
assistant were seated away from the
exit. The implication of this findingis"
that evacuation times would be longef if

the person were seated very neat the'® -

exit, as in an exit row. This enabled the
assistant te position the handicapped
person on his back properly, without
delaying passengers behind him and
withou! experiencing difficulties himself,
due to crowding and shoving. Id, at 19.

In tests involving subjects simulating
total incepacitation, one man asgisting a
fairly light dummy worked skillfully into
the flow of passengers without delay.
Evacnation of & 200-pound dummy from
8 seat near the exit was more difficult,
and a delay of about 3 seconds resulted.
id., at19.

Placing the dummies at the farthest
point from the exit, the extreme end of
the passengar population, allowed the
tabin attendant to establish a good -
evacuation flow immediately. The total
evacuation of 23 live passengera taok
only 25.04 seconds. There was liltle
delay in this test because most
passengers were not detained by the
action required to move the dummies -
and because their assistants had ample
time to position them for transport while
the forward line of passengers was )
evacuating. /o, at 23.

When the simulated handicapped _

persons were placed in forward

positions {i.e., nearer the exit), only 8
passengers {including 2 dummies) exited
in the same time (20 seconds] that 17
passengers exited when the dummies
were placed at the farthest point from
the exit. /d., at 23,

Passengers with upper limb and
sensory handicaps Had the least
delaying effect on passenger flow times

. once their seatbelts were released. /d,

at 34. The tests, however, measured only
their capacity to move from their seats
to an exit under optimum conditions. To
safeguard the subjects, none were asked
to use evacuation glides, None were
asgked to open emergency exits and to
perform the other tasks addressed in
this rule, all of which are much more .
demanding than the relatively simple
task of Jeaving a seat and moving
forward to an exit without the dangers
of flame, smoke, debris, and panic, .
It was suggested by some persons that
there may be little or no relationship
between a passenger’s rate of movement
from a seat to an emergency exit and his
or her ability to open the exit and
perform the other functions stated in the
proposed rule. The FAA requested
commenters to praovide copies of any
study that supports that thesis, but none
waa submitted to the docket. The CAMI
study does not point to that conclusion.
Videotapes of the experiments, copies
of which have been placed in the - -
docket, show the effect of varicus
disabilities on movement from the
passenger seats to the emergency exit
doors. In many cases, it is readily
apparent that the cause of slow
progress, such as the immobilized arm of

.8 stroke victim, also would affect the

person’s gbility to open an emergency
exit door, : :
The videotapes aiso show that some
passengers with a fairly good rate of
movement down &b airplane passenger
compartment aisle would have trouble,
nevertheless, opening the emergency
exil door. A paraplegic with strong
shoulders and arms, for example, could
drag himself or herself toward the exit
but would not have the stability io stand

- and remain upright to operate the

emergency exit doar ar emergency
overwing exit mechanisms. .
The tests revealed that evacuation of
the control group (persons with no
handicaps) consistently was faster than
that of groups with handicaps of all
types. Further, the evacuation time
increased in all handicapped groups

~ when the evacuation test involved a

window exit rather than & floor-level

" exit. It is significent that this rather

modest increase in complexity, froma
floor-level to & window exit test,

* resulted in increased evecuation times,

It is Jogical to conclude that additior
complexity, such as finding and -
manipulating emergency exit ecpening
mechanisms, would impose additional
burdens on persons with handicaps an:
cause delays. _

Given the results of the tests, the

‘researchers concluded that ambulatory

handicapped passengers could be
seated anywhere in the cabin except in
an exit row or an overwing exit roule,
where be or she might impede the early

#lages of an evacuation or be injured by

the rush of other passengers.

Further, the researchers also found
that *if nonambulatory passengers are
seated in a group, the group should be

- geated in the cabin so that they, and

their agsistants, would be at the end of a

" line of evacuees so as not o interfere

with the evacusation of other passengers
and to avoid crowding by other
passengers during their preparation for
evacuation.” Id, at 36. Clearly, this
preferred seating position for
nonembulatery persons is incompatible
with sitting fn an exit row, which by its
nature is likely to be at the beginning of
a line of evacuees.

It should be noted that seating "at the -
end of a line'of evacuees” does not
necessarily mean being seated atthe -
back of the girplane or being the last - -
person to evacuate. The location of the
emergency exits determines the end of
the line. Between a forward exit door
and a window exit, for example, it ia
likely that twe exit flows will develop—
one toward the door and one toward the
window, The break between the two
flows will tend to come at midpoint
betwaen the two exits. .

While it always is possible that one of
the exits will become inoperable in an
emergency, thereby changing the
anticipated passenger flow, the FAA
studies show that this rule promotes the
expeditious evacuation of the greatest
nuniber of passengers. )

The FAA reviewed scenes from a
videotape, made at the time of the 1873
CAM] study, which shows actugl, as
well as simulated, handicapped persons,
in the process of evacuating a simulated
transport category airplane fuselage
section. While the study’s statistics
grovide ample evidence of the difference

etween the evacuation times of '
passengers with and without
disabilities, the film provides very
graphic evidence of the difficulties of
movement associated with certain types °
of digabilities. This tape is also part of
the rulemaking docket,.

The FAA also reviewed a study
completed in October 1970 by the Office
of Avistion Medicine of the FAA, = -

" entitled, “Survival in Emergency Escape '
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from Passenger Aircraft.” {Document
No. AM 70-18). This document discusses
human factors relating to survival in
emergency escapes from passenger
aircraft. Data was secured from three
actual accidents, with a total of 261
passengers, 105 of whom lost their lives.
The accidents involved a United
Airlines DC-8, which crashed during a
landing at Stapleton Field, Denver; a
United Airlines Boeing 727, which crash-
landed at Salt Lake City Municipal
Airport; and a Trans World Airlines
(TWA]) Boeing 707-331, which crashed
on takeoff from Fiumicino Airport in
Rome, Htaly. The study, & copy-of which
was enlered in the Regulatory Docket,
- deals in detail with the emergency
. evacuations; the behavior of the
_ passengers; their seat locations, the age,
sex, and other characteristics of the
passengers; the causes of death or
injury, and the effect of the crashes on
the emergency exits.
This study concluded that:

In aircraft accidents in which decelerative
forces do not result in massive cabin
destruction and overwhe!mmg trauma to
passengers, survival is determined largely by
the ability of the uninjured passenger to make
his way from a ses! to an exil within time
limits imposed by lhe thermotoxic
environmen. .

{Emphasis added} Id. at 57."

. Thati is, it is crucial that people. evacuate-

quickly before heat, flames, toxic fumes,
er an explosion kill or injure them.

In addition, the FAA revieweda .
*Protection and Survival Laboratory
Memorandum,” No. AAM-119-87-8,
dated November 5, 1987, based on CAMI
"Accident/ Incident Bio-Medical Data
Reports.” This memorandum was placed
in the rulemaking docket. At the time of
‘the November 5, 1967, memorandum, the
CAMI Cabin Safety Data Bank
contained 3,382 entries. Of these, 132
pertained to problems of persons with -
handicaps or with characteristics that

are likely to affect their ability to
activate an emergency exit and to take
the additional actions needed to ensure
safe use of that exit in an emergency.
The memorandum focused on 50 of
these entries in the data bank. While
information in such a document is -
subject to additional evaluation or
change on review of the data, conduct of
additional testing, or receipt of
additional facts, the memorandum lends
support to the CAMI conclusions
regarding problems encountered by the
disabled and others during evacuation.
The FAA also reviewed the 50 entries
individually. All included problems
uffecting persons with physical
disabilities, the aged, children, the
wbese, and others having characteristics

which could affect the evacuation
process.

While the memorandUm includes
some reports of successful, rapid :
evacuation by persons with disabilities,
the reports show rather dramatically
that certain factors generally impede
rapid evacuation—advanced age or

_ extreme youth; parental responsibilities

for minors; physical disabilities; obesity;
injury or ill health; etc. Many of the
perscns impeded by these factors .
required the assmlance of others to -

‘escape.

As a result of the studies and the
other available data and information -
referred 1o herein, the FAA has ~

~ concluded that it is more probable than

not that persons with handicaps that -
prevent them from performing certain
evacuation functions would be likely to

impede emergency evacuation if seated
in &n exit row. This is especially true jn

an emergency where an exit row
occupant is responsible for opening the
exit. The data provide support for the
FAA's conclusion that rulemaking is ~ -
necessaty to avoid the establishment or
continuation of practices that are in _
derogation of the safety ofall -~
passengers. ‘
The World Airways experiment
which was videotaped, has achieved
considerable importance in light of the
NFE's contention that it proves that exit

row sealing restrictions shouid not be ",

applied to blind people. Since the NFB
has not made the unedited videolape

. available either 1o the FAA or to World

Airways, the FAA has relied on several
eyewitnesses to the event. The
eyewitnesses include two flight
attendants and the managing editor of
Ninnescah, a magazine that is published
by an organization devoted to improving
air travel for persons with disabilities.

- The flight atiendants provided signed

declarations, and the managing editor

provided a copy of the iasue in which he -

reported on the experiment. The FAA
also studied the Report of a Senate
Subcommittee on Aviation hearing held
on exit row seating in Washingion, DC,
on March 14, 1989, At the hearing, the
NFB leader, Dr. Kenneth Jernigan,
dizcussed certain aspects of the

- experiment. These materials were -
entered in the docket.

After studying these materials, the
FAA cannot agree, for the following
reasons, that the World Airways
exercise constituted a scientific .

-experiment or valid study for the

support of the NFB's position:

(1) There was no testing protocol;

(2} There appears to have been no pre-
amrangement regarding the matter of -
neutral observers or instructions on
what and where to observe;

13) No formal report was igsued;

{4) The only published report was
written as a magazine article from
memory or informal notes 2 years after
the exercise; .- - -

(5) There was confusmn asto the
purpose of the NFB visit to the World B
Airways airplane; and _

(6) practice sessions were used by the
NFB to open the exit.

* Other information which refutes the -

" NFB's contention that the World
- Airways expériment proves that blind - -

persons can perform the functions that
may be the responsibility of persons

- sealed in emergency exit rows include

problems reported by the flight -
attendants who participated. These -.
included the inability of the group to. -

. form » double line; hesitancy to jump

without being pushed out; insistence by
8 woman with a guide dog that she be
allowed to sit down, holding the dog, ..
jnstead of jumping without it; inability -

to leave the slide rapidly at the bottom; -~ .

and failure to catch some passengers
when blind persons assisted at the .
bottom of the slide. One flight attendant

. reported that she was in danger of being

shoved oul of the exit due to.her need to -
move forward to push some of the

-evacvees in-order to make them jump

The managing editor and the flight -
attendants reported in depthona -
second evacuation, with the blind ™
persons holding their canes, that hadto
be aborted due to the danger posed by -
the canes fo flight attendants, other - -
passengers, and the assnstants at the
bottom of the siide. .

‘In addition, practice sessions were

" used by the NFB prior 10 opening the -

door. One flight attendant reported on -
the difficulty of briefing blind persons -
and of translating such terms as “red”
and "white” tabs and “short” snd “long”
handles for persons without sight. In her
briefing, she specifically pointed out that
there were certain things they would not
be able to do without the md of a-
sighted person. -
Finally, the exit row seating proposal -
contemplates aircraft evacuation
performance by passengers, with or .
without the help of a flight attendant. In
the World Airways experiment, flight
attendants and other World Airways
aircraft evacuation employees were
involved in all of the evacuatinn S
processes, - :
In sum, the World Airway nxpenment

had none of the scientific planning,

controls, measurement, or analysis of
the CAMI study on which the FAA
relies. In the World Airways .
experiment, it appears that only one

- person actually opened an emergency
- exit door, and then only after repeated
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practice. Only a limited group assisted
at the bollom of the emergency exit
slide, and no one cpened an over-the-
wing exil.

The question has arisen as to whether
certificate holders should ensure that at
least one seat is occupied in each
emergency exit row. The FAA does not
believe that such a requirement is
necessary. Nearby passengers who are
able to perform the necessary functions
could move into an empty row rapidly to
perform the necessary functions.

Some commenters suggest that the
seats in all exit rows be removed or the
aisles widened. The FAA does not
believe that either approach would .

‘remove the need for positioning persons
.capable of performing the necessary

functions near enough to the emergency

exits 10 perform the evacuation
functions that may be required.

Following are addnional NFB
comments:

Whether the FAA's Exit Row Ssatmg
Propose! Discriminotes Against Persons
With Disabilities, Especially the Blind

The NFB's 3rd, 4th, 5th, and 6th points

are interrelated in that all deal in some .

 manner with discrimination. Succinctly
stated, the NFB contends that exit row
sealing restrictions for blind persons: {a)
are contrary to the Air Carrier Access
Act of 1988; {b) promote unlawful .
discrimination agginst the blind: and (c)’
result in a disproportionate restrictive
impact on blind persons as compared .
with sighted persons, -

Many of the individual blind
commeniers and the affiliates of the
NFB appear to be under the impression -
that the NPRM singled out blind persons

“in regard to exit row seating restrictions.

This same theme appeared in the official

NFB comment and is difficult to
understand, given the scope of the

NPRM and the many other persons and -

types of disabilities covered. All
organizations representing blind persons
were notified that the NPRM and its
related documents were avatlable on

audio cassettes for taping. It may be that -

- some of these commenters were not
‘made aware of that fact.

In varying degreea, the other duabllity
groups concur that the proposal is
discriminatory. They base this view
largely on the fact that unseen
. disabilities will allow persona to sit in

_exit rows, while identifiable ones will

" not. The NFB also feels that blindness il '

" not a disability and that it is - -
discriminatory for the FAA to include
blind persons in the category of :
“disabled." If this position were to be - -
accepted, however, blind persons would

. be denied the protection of laws, such as .

the ACAA, that prohibit discrimination
against persons with disabilities.

The aviation community and other
groups and individuals supporting the
NPRM strongly disagree that exit row
seating restrictions are discriminatory.
One group of 12 individual signalorien
writes:

‘Some of us would probably be denied seats

" in an exit row under the proposed rule, due to

age and/or questionable strength to handle
an over-the-wing emergency door. We do not
consider such denial ‘discrimination.’ On the
contrary. in an emergency we would
welcome being relieved of the responsibility
for the prompt and safe evacustion of our .
fellow passengers. We plan when making
future reservations by phone, mail, or through
a travel-agent, to indicate that we do not
want to be seated in an exit row. .

The ATA's comment makes i clear
that the ATA considers exit row seating
a safety issue, It enclosed editorials
from the New York Times and Aviation
Week and Space Technology, both of
which disagree lhat discrimination is
involved.

. The comments com;emmg .
discrimination were analyzed by the
FAA in light of the ACAA and the
Rehabilitation Act, both of which
prohibit discrimination on the basis of
handicap, and in light of relevant case
law. The Air Carrier Access Act of 1086.

* {Pub. L. 93435, October 2.‘1986] PR

prohibits discrimination in air

- transpordtion on the basis of handicap.

‘The ACAA also requires that measures
taken to eliminate such discrimination
take into account the safety of sl -
passengers. Specifically, it provides:

[€)[1) No nir carrier may discriminate :
against any otherwise qualified handicapped
individual, by reeson of such hendicap, in the
provision of air transportetion.

(2} For the purposes of paragraph {1} of this
subsection the term "handicapped -
Individual” means gny individual who has a
physical or mental impairment that :

. substantially limits one or more major life
- activities, has @ record of such an '

impairment, or is regarded as having wch an:
lmpahmanl. .
L ] - - - -

Sec. 3. Within one hundred and tweilty
days afier the date of enactment of this Act, ~
the Secrelary of Transportation shall )
promulgate regulations to ensure non-
discriminatory treatment of quatified .
handicapped individuals consistent with the
sale cartiage of all passengers on air carriers.

In prder to formulate regulatory

-. proposals implementing the ACAA, the

Secreiary of Transporiation formed an -
advisory committee consisting of -

representatives from groups of persons

with disabilities, the Government, and -

“the alr ransportation industry (S2FR - .

19881; May 28, 1987), The Commitiee
‘began meeting on june 3, 1887, under the

guidance of the Federal Mediation:and
Conciliation Service and was scheduled
to present its recommendations to the
Secretary in December 1987.

" The Commiitee was unabie to reacha -
consensus regarding a recommendation
on pxit row seating, which had been an
issue of some concern 1o the Committee.
Consequently, the Department [OST)
had the responsibility of proposing its
own provision on this subject, which it
did in a notice of proposed rulemaking

. {NPRM) published June 22,1988 (53 FR

23574). Concerning exit row seating, that
NPRM proposed that carriers be
prohibited from excluding persons from
any seat on the basis of handicap,
except in order to comply with an FAA
safety rule, This rule is an FAA safety
rule within the terms of the ACAA
NPRM. This final rule, amending 14 CFR
Parts 121 and 135, places restrictions on

-exit row seating on the basis of neutral,

nordiscriminatory criteria applicable to -
all passengers. The statitory authority
for Part 121 is 48 U.S.C. 1354(a). 1355,
1358, 1357, 1401, 1421-1430, 1472, 1485,
and 1502; 49 U.5 C. 106{g) (Revised Pub.
L. 97-449, January 12, 1983). The -
statutory authority for Part 135 is 49
U.5.C. 1354(a), 1355(a), 1421-1431, and
1502; 49 U.S.C. 106(g) {Revised Pub. L.

'87-449, January 12, 1983). -

Exit row seating has been the subject
of FAA rulemaking in the past. In Notice
74-25 {July 2, 1974; 39 FR 24667), the
FAA proposed a regulation, § 121.584,
which would have provided that a

“handicapped person capable of traveling

alone (e.g, a blind or a deaf person) .
could not be denied transportation so
long as the person could be seated in

.any seat other than: -

The two seals nearest an exit, and any seal
in a row immediately adjacen! to an exil with
the exception of the farthest seat from the
exit in that row. )

- In other words, the two seats nearest

- an exit would have been unavailable to

all bandicapped persons.in all cases,

" and other seats in an exit row would ~

have been unavailable as well, o
depending on the length of the row, with
the exception of the seat farthest from
the exit.

That proposal was not udopted Tha
FAA chose instead to adopt in -
Aniendment 121-133 a rule allowing
each certificate hotder to develop

.procedures appropriate to ils own -
‘operations and aircrafi. The FAA.

howevet, issued an advisory circular

- {AC120-31; March 25, 1977, the same
‘date as Amendment 121-133) to assist -

certificate holders in developing their -
own procedures, which provided . .
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guidance on seating. Paragraph 9 of the
advisory circular states:

0. SEATING HANDICAPPED
PASSENGERS. FAA's Civil Aeromedical
Institute has conducted research to determine
where handicapped passengers should be
seated in an aircrafl operated under parts 121
and 135 so that, in the even! of an emergency
evacuation, they can leave the aircraft, either
unassisted or assisted, by the gafest and most
expedient route while not slowing the
evacuation.

a. Those nonambulatory handicapped
passengers should be seated in aisle seats
where they would be near the end of lines of
passengers being evacuated through ficor-
level, nonoverwing exits. Tests revealed that
due to the narrow aisle width, an
accompanying attendant trying to lift the
handicapped Eerson would temporarily block
the aisle and kinder other passengers

_ attempting to evacuate. Once the mainstream
of evacuating passengers hes pagsed, the -
attendant and the handicapped passenger
can normally catch up to the flow since there
is a bunching at the exit. Two nonambulatory
pessengers with attendants should not be

. seated directly across the eisle from each
other beceruse their attendants would
Interfere with each other while attempting to
remove the nonambulalory passengers from
their seats.

b. To determine the amount of assistance
nonambulatory passengera will require to
evacuate the aircraft, en agent should first
esk the passengers what their cepabilities ..
are. H there is some guestion as to whether .

. anindividual is ambulateryor. -~ ¢
nonambulatory, the egent may ask himto
perform a simple test such as transferring
from a wheelchair, unaided, to enather seat,
Additlonaily, the passenger may furnish
evidence of his capability, such as a driver's
license or a statement signed by a qualified
professicnal person (e.g. a physician or
physical therapist). -

¢. Ambulatory handicapped passengers
should be seated in areas in which
evacuetion would normally occur through a
floor-level, nonoverwing exit.

The FAA's intent, in issuing thia
advisory tircular, was that carriers
would adopt reasonable seating policies
tonsistent with the FAA's advice and
consequently, to a significant extent,
consistent with other carriers' policies,

The FAA's experience, including a
review of a large number of carrier
policies carried out in connection with’
the work of the advisory committee,
suggested that FAA's intent had not
been realized fully. Some carriers had
not established seating policies fully
consistent with the advisory circular.
Carrier policies appeared to be
inconsistent with one another in a
number of cases.

Further, information available to the
advisory committee showed that
certificate holder personnel, in
excluding persons from exit row seats,
may have done 5o in the mistaken
notion that an existing FAA regulation

required it or may have alluded to a
non-existent regulation to “settle the
argument.” This, in turn, led to
increased pressure from persons with
disabilities to remove restrictions on.
seating handicapped persons in exit
rows. Under these circumstances, the . .
FAA determined that it was necessary
to consider regulatory requirements
concerning exit row seating.

The need to review and reconsider the
FAA position was heightened by the
provision of the ACAA NPRM, referred
to above, Concerning seat assignments, -
proposed § 382.31 states: ,

Catrriers shall not exclude any person from
a seal in an exit row or other location or
require that a person sil in e particular seat,
on the basis of handicap, except in order to
camply with the requirements of an FAA
safety regulation. ot

This formulation contemplates
consideration of an FAA proposal on
this subject. Unless the FAA
promulgated a safety regulation on exit
row seating, the proposed provision of
the rule implementing the ACAA would
abolish all air carrier seating policies in
effect, and it would prohibit the

" institution of new ones, regardless of

valid safety considerations. For gll the
foregoing reasons, the FAA determined
to reexamine the issue of exit row
seating from the standpoint of both -
discrimination and safety. o

Whether the FAA Exit Row Seat:'ng-
Rule Wiil Compromise Air Safety

The NFB believes: (1) That it would be
safer to populate exit rows with blind
persons than with persons who imbibe
alcoholic beverages, and [2) that blind
persons perform better in the dark than

sighted persons and thus could be more -

effective than others during an
emergency evacuation. -

The blind community is joined by the
ATBCB in identifying the service of
alcohol in exit rows as a problem. The
comments, generally, discuss alcoholism
as an abstract problem, rather than
accounts of actual experfences with
inebriated passengers. The NFB's
submissions do include an article

published in the "Braille Monitor,” oﬁ -

this topic. The article includes, among -
other things, statistics on the amount of
liquor sold on air carriers; commenis by
a spokesperson for AFA on drinking as
a problem on air carriers; and the results
of blood alcohol level tests of - -
Eaaaengeru afier an emergency landing
y an Air Canada DC-9 in 1883. The
ATA commenls that its members
believe that sufficient protection would

“be provided by current § 121575 of the

FAR, which prohibits boarding - -

inebriated persons or serving alcohol o
those who become inebriated while on - -

board, and by the proposed exit row
seating rule. In addition, this exit row
seating rule applies to o/f persons who
appear incapable, for whatever reason,
of performing the functions necessary
during an emergency evacuation. if a
crewmember has reason 1o suspect that
a person is inebriated, even if he or she
is not showing easily discernible signs
of such inebriation, the crewmember
will have the authority to refuse to seat
the person in an exit row or to move
that passenger to another seal. In view
of these authorities, the FAA does not
believe that further restrictions are
necessary at this time. The FAA will
consider carefully, however, any
evidence brought to its attention
regarding this issue in the future and

- take such action as may be necessary.

The NFB's argument regarding the
performance of blind persons in a
smoke-filled or otherwise totally-dark
cabin may have some merit. It appears
to be based on the assumption, however,
that darkness is the rule rather than the
exceplion. ' )

Most of the aviation organizations
that commented focus on the need to see
external fires as one of the important

" funclions that must be performed. Such

fires provide light, as do daylight, floor
lights, door lights, and airport lights.
Even in smoke-filled cabins, it often is
the case that a glimpse of light finally -
leads people to safety. The NFB cites -
two instances in which blind persons
ostensibly led others to safety in
emergency evacuations. The FAA has
insufficient information on the
conditions of the evacuations, the
locations of these two individuals on
board the aircraft, the extent of their
disabilities, etc., in order to form a
judgment, Even conceding that these - -
two individuals performed heroically,
however, the FAA believes that two
actions cannot outweigh the clear
advantage of sight in most evacuations.

This was illustrated dramatically
during the NBC *Today Show," July 20,
1989, when two survivors of the recent
crash of United Air Lines Flight 232
were interviewed. When the DC-10
crashed, en route from Denver to
Chicago, it burst into flames, and smoke
fitled the cabin. Eventually a glimpse of
light enabled one of the interviewed
passengers to make his way out of-the
aircraft. - . . .

The same passenger, by spotting an
external fira, decided not to open an exit
that would have admitted the smoke
and/or flames into that part of the
cabin, A second passenger was - *

- vesponsible for leading to safety two - -

.other passengers, including a woman

who had arrived in 8 wheelchair but had '
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some mobility. A videotape of these
interviews was entered in the docket,
along with other comments and

documents that were late, but which the ‘

FAA was able to take into
consideration.

It is the view of the FAA, therefore,
that this rule does not compromise
salety as alleged by the NFB but carries
out the concern of Congress that safety
not be sacrificed in the course of
Implementing the ACAA.

While the ACAA protects the civil
rights of handicapped persons, it also by
. its terms mandates continued concern
for salety. The legislative history
ampiifies the safety theme, The Senale
Report focused on this issue at several
points. It states that the statute “does
not mandate any compromise of existing

DOT ot Federal Aviation (FAA) safety -

regulations.” Sen. Rept. 89-400, August
13, 1088, p. 4. The FAA's existing rules
allow carriers to establish their own
procedures for persons who may need
assistance in an emergency evacuation
{§ 121.586 of the FAR), but they do not
cover specifically the role of exit row -
seating in air salety. Consequently, the
FAA found it necessary to address the
tspue directly. In drafting this final rule
to regulate exit row seating, the FAA
remained mindfu} of both the words of
the Act and the expressed ‘
Congressional iment regarding safety
end civil rights, &
The FAA notes, for example, that the
Senate Report states thatitwas - -

intended that certificate holders will not -

“impose upon handicapped travelers
any regulations or restrictions unrelated
to safety and nnrelated to the pature
and extent of any individual's
handicap.” /d at 4. This rule is wholly
consistent with the ACAA.

It Is clear that the principles

enunciated by the courts with respect to -

discrimingtion under Section 504 of the
Rehabilitation Act apply to the ACAA.
The legislative history shows that
Congress passed the ACAA specifically
to closs a gap in the Rehabilitation Act.
During consideration of the Senate bill,
8. 2703, Senator Dole stated specifically
that the purpose of the legislation is to
“overturn the recent Supreme Court
decision in the case of Paralyzed
Veterans of America versus the
Department of Transportation. This
case, which was handed down by the
high court in the closing days of its
spring term, held thai section 504 of the
Rehabilitation Act of 1973 ‘ia nat
applicabie’ to U.S. carriers, except for
those few smal] regional carriers who
receive direct Federal subsidies.”
Congressional Record, August 15, 1988,
&t 511784, Senator Alan Cranston and

Senator Howard M. Metzenbaum also

" addressed this point. 7d, at 511787,

Similarly, in discussing the House
version of the bill, HR, 5274, .
Congressman John Pau] Hmnmmchmndl

" stated:

quartunately. our ctfatu on behaltof the -
handiesppad were set back by the recent
Supreme Court decision in the case of

Puralyzed Veterans of America versus DOT, -

In that case, the Court decided that the
Rehabilltation Act, which prohibits .~ - -
disctimination against the handicspped, did
not apply to junsubsidized] air travel * * ¢

Congressional Record, Seplember 18,
1986, at H7193.
Congressman Gary L. Ackerman ,

" expressed similar intent: )
'As you know, Mr. Spesker, last summer §

introduced similar legislation to amend the
Federa] Aviation Act immediately following
‘the Supreme Court ruling that major eirlines

: - cannot be forced ta comply with the

Rehabilitation Act because they do not ~
recelve direct Federal mimm:e.

Id, atHriss. -

Given this recognitwn of the
interrelationship between the

Rehebilitation Act and the ACAA, logic -

requires that the standards set by the

‘Supreme Court in Southeastern

Communily Caf]ege v. Davis, 442U8. .
397 (1979} and in Alexander v. Choats,
469 U.S, 287, 105 . ck. 712 (1985
regarding “reasonable accommodation”
and “meaningful access" under Section
504 of the Rehabilitation Act, apply to -
the ACAA as well. The exit row seatling
restriction established by this rule is
narrowly defined and does not
constitute a barrier to mesningful access
to air carrier transportation.

In addition, the rule is in accord with
other governing judicial decisions. 'rhe
Supreme Court has held that
nondiscrimingtion on the basis of
handicap does not require the
imposition of undue financial and .
administrative burdens, nor does it
require modifications that would result
in a fundamental alteration of the nature
of a program. Southeastern, 3 at 405;
Amecican Public Tronsit v. Lewis, 865
F.2d 1272 (D.C. Cir. 1981}, In Alexander,
the Supreme Court again examined the
extent of accommedation required for .

persons with disabilities, finding that in

Southeastern a balance was struck

. between “two powerful but

countervailing considerations—the need
to give effect to the statutory objectives
and the desire to keep Section 504 {of
the Rehabilitation Act] within '
manageable bounds.” Alexander, at 209,
The Supreme Court concluded in . -
Alexana’er that “the balance struck in
Davis |Southeastern) requires thaf an .
otherwise qualified handicapped -

* individual must be provided with -
-meaningful access to the benefit that :
. grantee offers * * * lo assure

meaningful access, regsonable ~
accommodations in the grantee progra.
ot benefil may have to be made.” -~

- {Emphasis supplied.} Alexander. at 301.

“These principles and section $ of the
ACAA require carriers to ensure ‘
meaninghul access to air transportation
and the FAA to consider the potential
safety impact of seating policies that are
necessary for traneporting passengers
with the maximum degree of safety.
Banning all persons with disabilities -
from particular geats, or requiring all -
disabled persons lo sit in particular -+

" seats, would be uniawful discrimmation

because such & policy would be 3
overbroad or unreasonable; but the -
exclusion of persons with certain -
disabilities from the seals covered by .
the rule for legitimate safety reasons -

-does not deprive them of “meaningful -

access” to air carrier transportation. ..
Exit rows provide enly a small fraction
of the available seating in the air cerrier’
fleet, The rule does not bar any pergon |,
from a seat unless that seating lacation ',
adversely affects his.or her safety or. - 3
that of other passengers. It is the intent
of the rule tha! a person with a disability
not be denied transportation as a result .
of the safety restrictions estabiished by -
the rule. There is a remote possibility, .
howeéver, that such a denial could occun
Denial of ransportation conceivsbly -
could ocour when the aircraft - o
configuration is such that, due to the .

. nature of the person's handicap, the only.

seat which can physically accommodate .
the person Is one that is covered by the
rule. Such a situation is most apt to _
involve a small aircraft having only one
exit. In such circumnstances, thereis -~
often no flight attendant, and the need

_ for a passenger to perform the

emergency functions set forth in the rule
isvital, =

The FAA also received many
technical comments from both the

. disability and the aviation groups, Some

{ssues were raised only by one type of
group, without comment by the other,
depending on the vantage point or
orientation of the commenter. The
disgbility and the eviation issues are
presented below. ° ‘

Whether a Solution Can Be Found by a
Removing All the Seats in Exit Bowx

‘Many persons who opposed the’

- NPRM would not oppose removal of the
" exit row seats to enhance safety. These
' commenters do not specify what shoald
"'.” be done about the other rows nearest .. -

- the exits, There would remain the S
quaetion as to whether seating .
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restrictions should be applied to those
rows, if the exit row seats were -
removed. If nearby rows were not
restricted, it is conceivable that their

"occupants would not be the persons

with the greatest potential for assuming
;uccessfully the emergency evacnation
uties.

Whether a Solution Can Be Found By
Leaving All Exit Row Seats Vacant

A number of persons who oppose the
NPRM would not be opposed to leaving
all exit row seats vacant, There still
would remain the question as to
whether seating restrictions should be
epplied to other rows. The aviation
industry did not raise or comment on
this issue.

- Whether the FAA Should Concentrate

on Studying Seat Configurations, Alsle
Widths, the Number of Seats, Door
Mechanisms, and Other Foctors That
Affect Evacuations, Rather Than the
Abilities of Persons With Disabilities to
Lead an Evacuation

The ATBCB and several disability
groups recommend that the FAA find.
other ways to ensure rapid emergency
evacuations, such as improving seating
configurations and other factors, instead
of focusing on restricting persons with
disabilities. One commenter-.- . - -« -
recommends strongly that the FAA <+ -

require seats to be reversed to face the™

aft eection of the aircraft, claiming that

this configuration has been proved safer.

A recent article in “FAA World," by a
president emeritus of the Flight Safety
Foundation, addresses this point, ~
Indicating that it is questionable that
backward seating enhances safety
sufficiently to offset other dangers and
discomforts which would arise. A copy
of this article was entered in the docket.

The AFA, on the other hand, credits
the FAA with its overall concern for
passenger survivability, stating: “[Wle
believe that the FAA's proposal to
regulate exit row seating is non-
discriminatory, as well as long overdue.
Itis nondiscriminatory because the
agency i3 not singling out one aspect of
cabin safety to raise to a high standard,
while leaving the rest at saome modest
level." The AFA mentions specifically
the following recent or current FAA
rulemaking projects: requirements for
seat fire-blocking layers; new
flammability rules for the entire cabin
interior; new seat strength standards for
few sircraft types; floor-level lighting;
&utomatic fire extinguishers in

vatories; new carry-on baggage rules;
uew requirements for cargo liners; the
placement of better seats on existing
&ircraft; fire extinguishers in cargo
Compartments that currently lack them;

and a maximum distance restriction .
between exits. As the AFA has '
indicated, the FAA is addresgsing a wide
spectrum of cabin safety problems, and
it will continue to do so0. The FAA
believes, however, that exit row seating
constitutes one of these problems and
warrants attention at this time.

Whether Possenger Informotion Cards
Should Be Made Avgilable in Braille, on
Tape, or in Large Print

The ACB and some blind individuals
recommend the provision of passenger
information cards in Braille and in large
print, regardless of whether blind
passengers sit in exii rows, in order to
facilitate their emergency evacuation. -
This suggested action also is outside the
scope of the NPRM, 1t is the
understanding of the FAA, however,
that some air carriers already are
garrying a limited number of Braille
cards to make available to blind
passengers. Further, a conference held
by the FAA on aircraft occupant safety
in November 1988 resulted in a
recommendation for improved ,
communication of safety information to
blind or otherwise handicapped
passengers, Although action on this
would be putside the scope of the NFRM
on exit row seating, the FAA intends to
support improved communication and-.-
the availability of a certain number of 4

" Braille cards through an advisory

tircular,

Whether Written Procedures for
Malking Determinations Regarding Exit
Row Seating Should Be Available in
Broliile, Large Print, and on Cassettes of
All Looding Gates and Ticket Counters,
Along With Information on How
Agegrieved Passengers May Appeal to
the FAA o

The ACB proposes the above. The
ATA, conversely, objects to any
requirement to maintain written copies
of prooedures at all passenger loading
gates and ticket counters, stating that
the cost of complying with this
requirement would far outweigh the
potential benefit. As an alternative, the
ATA suggests that written copies of any
sort should be maintained at a central
location. The RAA also proposes that
copies should be maintained at a central
location, namely, where the contract of
carriage is kept. Neither the ATA nor
the RAA addresses the issue of
procedures in Braille, large print, or on
cassettes. :

At the regulstory negotiations relating
to the ACAA, representatives from
disability groups voiced their strong
concern and frustration regarding the . -
general unavailability of the procedures
and information affecting alr

transportation for persons with -

" disabilities. The FAA belisves their

comments and similar ones received in
response to the NPRM have merit,

The FAA recognizes that, in general, it
is satisfactory and certainly more
economical to maintain the varioys
procedures and other documents
relevant to an air carrier’s aperations in
a central location. The FAA believes,
however, that the rule lends itself to
relatively simple procedures which can
be reproduced at minimum cost and
made available to interested persons at
the gates and counters. :

Whether the Procedures Will Regquire
Testing or Quirzing and Medical
Expertise on the Part of Air Carrier
Pergsonnel or Crew

Both the ATA and the RAA comment

* that the NPRM sesms to cal} for quizzing

or testing passengers as to their capacity
to perform the emergency evacuation
procedures. They state that this wounld
require medical expertise on the part of
the air carrier personnel or crew, since
they would have ic evaluate the
responses of the passengers. The ATA
and the RAA also state that quizzing or
testing would be demeaning and
embarrassing to the passengers. The
view of the ATA and the RAA is that air
carriers should be required only to make
reasonable decisions based upon’
observation.

The FAA agrees that quizzing or
testing passengers as fo the state of their
mental or physical disabilities and their
capacity to perform the evacuation” -
functions would impose an undue
burden on the air carriers. In drafting
the NPRM, the FAA did not envisage
such procedures. It is clear that even a

. full-scele physical and mental

examination would not be foolproof. A
person in excellent bealth could faint
with fright during an emergency.
Athletes with no record of illness have
been known to suffer heart attacks.
Strokes can occur with litile or no
waming. )

This rule cannot guarantee that exit
row passengers will be able to perform
the necessary functions. It only can
maximize the chances for selecting
persons most able to begin and lead an
emergency evacuation. Further, it must

. do so in a practical way—a way that

can be implemented in the midst of a
busy airport, with a multitude of
passengers waiting in line or boarding,
and with schedules to meet.

The FAA also concurs with the ATA

" and the RAA that most quizzing and

testing would embarrass passengers,
The FAA believes, however, that there
may be a few situations where some
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minimal questioning would be
appropriate. If there is doubt regarding a
person's capacity to hear, speak, or
understand the English language,
flightcrew or other personnel could ask
& simple question, This would not
involve a medical determination.
Questions of this nature simply would
ascertdin a fact. They should prove no
more embarrassing than queries as lo
whether a certain piece of luggage wiil
fit beneath the seat or whether a
person’s seat belt is fastened.

The FAA does not antic:pate.
therefore, that & carrier's procedures for-
selecting exit row occupants will include
detailed standards regarding the -
physical or mental abilities of
passengers. It is the FAA's view that the
rule is sufficiently explicit regarding the
criteria for selection and the functions to
be performed to allow the air carriers to
make determinations based upon
reasonable observation, :

The procedures must contain, in
addition to the selection criteria and the
functions to be perfcrmed, as set forth in
the rule, informatton on when and by
whom the determinations will be made;
identification of the office or person to-
whom to complain in the eveni of a
disagreement; how moves to other seats
wiil be handled; and other similar .
aspects of the process, .

The FAA inlends 1o provide detailed
guidance on these aspects of a carrier's
procedures, but it assumes that

determindtions will be made largely'on
the basis of observation and perhaps on -

some simple queshona as discussed
above.

Whether Passengers Who Are Seated
- by Mistoke in Exit Rows Should Be
Moved

The ACB raises the issue of reseating,
but its comments are not entirely clear.

It states initially that § 121.585(k) of the
FAR "“should be clarified to make it
erystal clear that determinations once
made by a carrier employee to assign &
passenger to an exit row seat will not be
changed., if the passenger prefers to keep
that seal.”

The ACB also states, however, that “If
this rule is adopted and if & blind person
is assigned to such a seat by mistake,
the carriers must be forced to correct the
mistake in the most discreel, courteous,
and sensitive manner.”

The ACB also states: “We believe that
if a blind person is moved from an exit
row seat against his will and it is not
possible to place him in a comparable

_veat on the same plane, he should be
compensated to the maximum possible
extent vis-g-vis reaccommaodations an
the next flight, cash payment, and
payment for consequential damages.”

Objection lo movement was universal

- on the part of those who commented on

this, but for different reasons. The

handicapped groups cite humiliation and

discrimination. The industry groups cite
delay or movement at an inappropriate
and dangerous time, such as after the
plane has started taxiing or before the

caplain permits unfastening seat belts
after takeoff. The ATA comments on
some loss of control over passengers,
where the movement results froma -
passenger's decision to “opt out” of an
exit row [whether based on health, fear,
or unwillingness to perform emergency
evacuation functions]. .

The ATA also objects to reseating on
the basis that this would reguire
“testing” on the part of the Right
attendants, rather than the use of best
efforts to keep out of exit rows those
passengers who do not appear.to be
able to perform the functions required. It
states that subseguent moves, coupled
with the movement of persons who
themselves “opt out” of the exit row
seating, could result in tremendous
delays. .

The ATA points out that on an
average day, more than 18,000
commercial passenger flights carry 1.25
miilion passengers. If an average of 10
passengers on each flight must be

- .evaluated and if gonly 8 minutes are

spent confirming their qualifications or
resealing them, the total time spent .
complying with this requirement would
be 9,000 hours per day.

The RAA also comments unfavorably
on the movement of persons that may be
seated in exit rows erroneously, but it
supports “opting out,” if done prior to
takeoff. .

In regard to its objection to allowing
persons to “opt out,” the ATA believes
that persons should not be given this
option, since it believes some persons
may use this simply as an opportunity to
obtain another seat more to their liking
and will delay other passengers
unnecessarily.

The RAA suggests that “opting out"
should occur prior to entering the plane.
It suggests that briefing cards be given
1o exit row passengers by the ticket

agent. If, after reading the briefing cards,

passengers do not wish lo sit in the exit
rows, they would be issued new seat
assignments at the gate, minimizing the
need for onboard reseating. The RAA
points out that this also would eliminate
the need for & lengthy oral briefing to
the general passenger population. The
RAA puggests that flight attendants o
the second officers could collect the .
cards when the final cabin check is
made. .

. The FAA concurs that onboard
reseating should be minimized gnd _

believes the RAA suggestion should

followed whenever posszbl‘e Clearly
this would provide maximum conirg)
and eliminate delays in most cases. 1

. exceptions would be cases where

persons have second thoughts after
enplaning, where persons attempt to
hide disabilities, or where persons .
believe their disability to be
inconsequential, even though the air
carrier does nat.

In these cases, and in all others whe
the air carrler notes that an etror has

- been made, the passenger should be
_ moved prior to takeolf, if at all possibl

If taxiing has begun or takeoff already .
underway, this rule does not require th:

‘the passenger be moved. Obviously, thi

would create dangers as great or greate
than allowing the person to remain in -
place until the creft is airborne. To some
extent, the crew's discovery of the
problem already will have ameliorated
some of the danger. They can remain
alert in regard to the location of the
problem until they are airborne; they
cen prepare the passenger 1o move: and

_ they can alert another passenger to be

ready for a seat exchange.

In regard to lengthy aral briefings, the
FAA concurs that these might be . ;i;
counter-productive. A brief reference to
the special cards in the exitrows, "}
regarding the emergency functions to be
performed, should suffice, if delivered '
with appropriate emphasis. Such |
emphasis already s being givento
limiting carry-on luggage to two pieces
and to atowing it completely under the

:. seat or in the overhead compartment.

Some alr carriers already are asking
persons to forego conversation or
reading during the briefing and to look
&t the cards or a video while the flight

_ attendant reviews the safety features as

8 whole,

Whether the FAA Should Consolidate
This Rulemaking With o Rulemaking
Pursuont to the ATA/RAA Petition for
Rulemcking on Limiting the Number of
Passengers With Disabilities and on
Requiring Atiendants for Pussengers
with Certain Disabilities

The ATA and the RAA petitioned the
FAA to consolidate the exitrow -
rulemaking with rulemaking regarding
two issues: (1} limiting the number of
passengers with certain disabilities that

- could be carried at one time on eny

given flight, and (2) requiring assistants”

for passengers with certain disabilities.

This is a very specific rulemaking
concerning a specific safety issue that
the FAA has identified. It would be well
beyond the scope of this rulemaking to .

" consider other, far broader issues raised

in the ATA and RAA petitions. The
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- isaues of refusal of service (including
number limits] and attendant :
requirements are being considered as
part of the rulemaking implementing the
ACAA, in which ATA's and RAA's
extentive comments are being fully
taken into account. Cansequently, it
would be insppropriate to consider
these issues as part of this rulemaking.

Further, the CAMI study demonstrates
that any form of disability increases the
exit time of en individual and can
increase the overall exit time of the
passengers as a whole. The salient
question then becomes: “What practical
steps can be taken to ensure that both
the able and disabled passengers
complete the emergency evacuation in
the least amount of time possible?”

The FAA, after full analysis of the
problem, believes that one practical step
is to establish exit row seating
restrictions. The exit row functions are
definable, clear-cut, and absolutely
essential to the emergency evacuation
process. Even if an exit becomes
unusable, this does not alter the need for
capable passengers in that row to
identify that the exit /s unusable, to
redirect other passengers, or 1o lead the
way to another exit. When considering
the factors that affect emergency
evacuations, exit row seating is a
variable that consistently remains of .
prime importance. It always will impact

upon the capacity of all passengers o .

evacuate the airplane, Only if alf the
passengers in o/f the exit rows become
incapacitated or if ail exits become
unusable will the requirement be moot.

Int contrast, the presence of attendants
and limitations on the number of
persons with disabilities constitute
variables of less demonstrable
significance. It is possible to
demonstrate conclusively that the
inability to open an exit door always
will affect other passengers. It is not
posaible to demonstrate conclusively
that the presence of an attendant
always will affect positively the egress
of other passengers. The attendant may
fail ta agsist his or her disabled
companion, who may or may not then
block other passengers. Able
passengers, who were not required to
have attendants upon boarding, may be
injured and become disabled by virtue
of the accident itself. A non-working
exit door may alter the flow of traffic
and affect the attendant's ability to
mave a disabled companion without
blocking others. The attendant, in fact,
may become disabled.

In short, while it is certain that exit
Tow seating will influence the overall
speed of the evacuation, it is conjectural
that the presence of one or more -
attendants will do so. The FAA

recognizes, of course, that attendants
may be necessary to assist persons with
cerlain disabilities in the course of
ordinary activities, such as eating,
stowing carry-on baggage, taking
medication, or moving ebout the aircraft,

_That is a service question, however, and

not a safety one. S :

It is somewhat less conjectural that
the number of passengers with
disabilities will affect the evacuation
rate, but the FAA believes that
limitations may not be feasible, except

“where the size and configuration of the

afrcraft demand them, The right to travel
has been interpreted by the courts to be
constitutionally protected. As already

‘discussed, the Jaw also requires

meaningful access to air transportation
for persons with disabilities. In the case
of exit row seating, the right to travel is
not infringed, and meaningful access is
assured. Further, the exit row seating
restrictions apply not only to persons

‘with disabilities, but to parents with

small children, obese persona, pregnant
women, the elderly frail—a wide
spectrum of the passenger population. It
could be argued that persons in these
categories, therefore, also will affect the
speed of evacuation and should be
restricted by number.

Clearly, it is not desirable to limit air
travel to adults in the prime of their

* lives, both from the standpoint of age

and health. Even limitations short of
that would require, in the estimation of
the FAA, concrete evidence of
detriments to gafety that require
restrictions on the right to travel. This
was not produced during the NPRM
comment periad. If such evidence is
brought to the attention of the FAA, it
will reopen the question.

Whether Additional Testing Should Be
Undertaken by the FAA, Regording
Attendants and Number Limitations

In 1988, the Office of Science and
‘Technology Policy {(OSTP), Executive
Office of the President, published a
notice regarding a *Proposed Model
Federal Policy for Protection of Human
Subjects,” as & response to the First
Biennial Report of the President’s
Commission for the Study of Ethical
Problems in Medicine and Biomedical
and Behavioral Research (51 FR 20204;
June 3, 1986). The OST¥'s response was
made on behalf of ell the affected
Federal agencies, including the
Department of Transpartation, which
had concurred with the Model Federal
Policy. Id., at 20218, C

While the OSTP has not as yet tssued
a final statement of policy, the ‘

Department of Transportation hes ™

voluntarily adopted the principles of the
proposed mode} Federal policy. With

certain exceptions not relevant to this
discussion, the policy applies to all
research involving human subjects -
conducted, supported, or otherwise
subject to regulation by eny Federal
department or agency that takes
gppropriate administrative action to
make the policy applicable to such
research. The Departmentof
‘I'ransportation has not taken formal
action 10 make the policy applicable;
but, as stated above, it has concurred
with the policy.” - ~

In brief, the policy calls for careful
review of all proposed research
involving human subjects, 10 make
certain that:

{1) Risks are minimized;

{2) Riska to subjects are reasonable in
relation to anticipated benefits, if any, to
the subjects; _ . R

{3) Selection of the subjects is
eguitable; : :

(4) Informed consent has been give,
by each subject or the subject’s legally
authorized representative, and the :
informed consent is appropriately -
documented; : '

{5) The data collected wili be
rnonitored 1o ensure the safety and
privacy of subjects; and C

{6) Subjects likely to be vulnerable 12
coercion or undue influence, such as
children, prisoners, pregnant women, -
mentally disabled persons, or
economically or educationally _
disadvantaged persons are afforded
additional safeguards 1o protect their
rights and welfare. .

In view of this, the FAA has not
performed studies that replicate certain
types of extemnal or internal hazardous
conditions. The FAA has not performed
etudies that include a panic situation in
an emergency evacuation, nor has it
sponsored competitive emergency
evacuations, :

In Great Britain, on the other hand,
competitive emergency evacuations are
performed for experimental purposes. In
effect, volunteer “passengers” are
rewarded financially for being firsi to
exit the plane or for éscaping within a
given time. Persons are encouraged to
perform as they would during an actual
emergency. ST :

Behavior under such circumstances -
can be extreme, Unlike the orderly
progress toward exits required in FAA
experiments, competitive emergency
evacuations can and do include shoving,
screaming, climbing over other
puassengers, etc. Common sense
indicates that umder such conditions,

" volunteers can be injured, especialiy if
- physical or mental disabilities add to
" their vulnerability. - :
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The FAA believes that the end result
of such competitive testing would not
differ, except in degree, with studies
already performed. '

Whether the Requiremenis Regarding
Children in Exit Rows Should Be
Simplified by Eliminoting All Children
From Exit Rows

The ATA suggests that the !" nal rule
be simplified by directly banning all -
children from exit rows. As writien, the
NPRM affected small children by
indirection only, whether traveling alone

~or with an adult, by describing the types
of functions that must be performed -
. during an emergency evacuation and the
skills necessary for performing those
- functions. All of the required functions -
clearly are beyond the capabilities of
small children. The intent of the NPRM
was to eliminate young persons who
would require the assistance of an adult
companicn {relative, guardian, etc.) -
during an emergency evacuation or who,
due to their age or size, would not have
the cognitive or physical ability to
perform emergency evacuation
functions, if traveling alone.

The FAA concurs that simplification
is desirable and that children should be
banned from emergency exit rows.
Dictionaries define a “child” variously
as someone between "“infancy” and
“youth" or a person between "birth™ and

“puberty"” or “adolescence.” Since

_persons varyin their maturation and

- growth, it is difficult to establish a clear
cut-off point between childhood and
adolescence. A number of existing laws,
regulations, and practices, however,
point to the age of 15 as a turning point
into adulthood. In many States it is the
age when driver's licenses and work

" permits become available. In view of
this, the FAA has selected 15 as the
necessary minimum age for exit row
occupancy.

Whether the Definition of *Exit Row"
Should Be Narrowed To Take Into
Account Varying Fleet Conﬂgumtmns
Among Airlines

The ATA comments that certain exit
rows could be excluded from the scope
of the rule, if all of the following criteria
are met: ) _

(2) The nearest seat in the exit row is
at least 36 inches from the exit;

{b) The width of the access aisle is at .
least 22 inches; and

(¢} The exit is a floor level ex:i {one
without a sill).

The ATA claims that exit rows

meeting the above criteria would notbe

blocked by a person who does not meet

the functional requirements listed in the -

NPRM. The RAA requests clarification
of the definition of an “exit row,” since
in some aircraft there is no clearly
discernible aisleway. This would cause
confusion as to what is considered a
floor-level exit row. .

The NFB, in the past, and uther
commenters have suggested that the rule
could be made less restrictive by
restricting only the seats next to the exit
doors. The ATA suggestion also would
result in a less restrictive rule and was
given very careful consideration by the

FAA in view of this. Many persons with

dizabilities voiced their displeasure
during the ACAA regulatory
negotiations, however, with air carrier -
instructions to remain seated until they
could be assisted. The FAA believes it
would not be realistic to consider that

. persons with disabilities would not

attempt to unbuckle their seat belts or
attempt to move toward the exit
immediately. This could occur at the _
critical point of initiating sufficient -
momentum for the evacuation flow.

Further, seating persons with '
disabilities in those rows would result in
some time loss, as other passengers or
crewmembers made their way to the
exits. These functions involve a -

" cooperative group effort. Persons in an

over-the-wing exit row, for example, . -

“may have to move out of the way —~,
rapidly while the person in the window

- peat removes the exit and places it upon

_ the seat or maneuvers it over the back of

the seat.

In cases where the exit is not
immediately adjacent to the row, an
accident requiring an emergency
evacuation might create obstacles that
would impede getting to the exit to begin
the evacuation process. An able-bodied
person would be in a better position to
cope with a disabled flight attendant

strapped in a rearward-facing bulkhead -

seat immediately adjacent to the exit.

The initial evacuees should be able to
hold down the slide and to assist people
in getting away from the slide. If the one
non-handicapped person in the row is.
incapacitated, by default the others in-
that row will become those who must
not only open the exit but perform the
balance of the team functions.

The FAA recognizes the dilemma of
the RAA in designating “exit rows,”
since many smaller aircralt have no

seats adjacent to floor-level exit doors.- .

In view of this, the definition of an *'exit
row" has been modified to include the

closest row or any seat which has direct
-access to an exit or has no obstruchon
_between it and the exit. - .

Whether the Functions and Criteria and
o Statement About Passengers’ <
Performing Exit Row Duties Shouvld Be
Included in Passenger Information
Cards at Seats Affected by the Rule and
in Passenger Briefings ‘

The ATA believes that excessive
information on cards (the cards required
by §§ 121.571 and 135.117 of the FAR to
supplement the oral passenger briefings
also required by these sections) and
lengthy briefings will be ignored by
passengera and will create anxiety. ATA
recommends that, instead, all

* passengers should be advised by a*

simple notice an the existing
information cards, or as part of the
standard safety briefing, that they may
be called upon 1o open an exit or
otherwise assist the crew in the event of
8n emergency. '

The RAA comments that in 1885, the
NTSB completed a study on briefing -
cards., The study concluded that the use
of illustrations and minimal verbiage

resulted in more passengers reading the
.cards. The RAA suggests that a special

briefing card be offered to exit row
passengers and that other cards not be
changed.

" As previousiy discussed, other groups

such as the ACB opt for more
information, rather than less, and want
it in Braille, large print, and on tapes.
Several persons suggest that the :
locations and types of mechanisms may
pose problems for persons other than
those with disabilities. They recommend
more detailed instructions on both the
passenger evacuation cards and near
the emergency exits for everyone s
benefit.

The FAA concurs that bnef’ ing cards
must be kept simple and succinct to
encourage passengers to read them. The
FAA believes, however, that safety will
be enhanced if passengers are given
additional information on emergency
evacuation functions; While these
functions may fall only to persons
seated in exit rows, it is conceivable
that incapacitation of one or more exit |
row occupants may require assistance '

- from other passengers. Further, if all

passengers are aware of the procedures,
it may elicit greater cooperation on their

. part, such as not crowdmg the exit row

otcupants while the exit is being
opened, moving back to allow stowage

readily accommodating a u'ansfer of
geating before takeoff.

" of an over-the-wing exit door, and even

In view of this, the FAA finalrule

requires that all briefing cards for the

-

general public contain the basic

ﬂiush‘atlons regardmg emergency"”

L]
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evasuations already found un briefing
cards, concerning the following:

(1) The location and types of exits;

{2) The opening mechanisms;

(3) The use of the opening
mechanisms;

(4) The activation and/or use of
slides;

[6) Uze of the wings for emergency
evacuations; -

{6) Movement away from the airplane
after reaching the ground;

{7) Emergency evacuations over water
l“dﬂching”]: .

(8) Use of oxygen masks; and .

{9) Any other information/illustration
needed to impart information on
-emergency evacuations of the particular
airplane involved or new developments
in evacustion technigues and ’
procedures. :

In eddition, this rule requires that the
safety functions stated in §§ 121.585 and
135.127 of the FAR be listed on all
briefing cards. Some, but not gll, of these
functicns already are illustrated on the
cards now used by certificate holders.
The listing will serve to reinforce the
graphic information and alsg will draw
attention to functions that are not
fllustrated easily.

Finally, this rule requires that each
certificate holder shell include on

paseenger information cards, at all seats -

affected by these gections, presented in
the languages used by the certificate. .
holder for passenger information cards,
the criteria set forth in paragraph (b) of
§§ 121.585 and 135.127 of the FAR, to
enable passengers to sell-identify if they
are or believe they are incapable of
performing the functions. Multilingual
cards may be necessary to enable

* passengers to self-identify. Exit row
occupants, however, must be capable of
understanding the crew’s oral
commands. Proficiency in the English
language is not necessary, bul exit row
occupants should be able to understand
simple instructions in English. This
requirement must be made clear on the -
cards,

As previously discussed, the matter of
providing cards in Braille or large print
for passengers seated in non-exit rows
is cutside the scope of this rulemaking,
The FAA encourages certificate holders
to do 80, however, and to design the
cards in a manner that will ensure
maximum independence for blind
passengers who desire this during an
emergency evacugtion.

Whether a Less Stringent Standard for

Exit Row Seating Should Be Adopted for

g;agjbnal Carriers Due to Smaller Cobin
20 .

The RAA at-rongly opposes a less
stringent standard, commenting that the

" have not added criteria and functions

to ensure that the nondiscriminatory
purposes of the ACAA be carried out.
The FAA recognizes that this is a valid
request in regard to the exit row seating
rule, as well. In the concern for air

safety, it is sometimes difficult 1o keep
other important concems in mind, both
within the FAA and among the

certificate holders, Approval by the -
Director of the FAA’'s Flight Standards -
Service will highlight the necessity of -
accomplishing the aim of safety without
detriment to the goal of
nondiscrimination.

Discussion of Eme:gency'Evacuaﬁons— :
Exit Row Passenger Functions

In the NPRM, the FAA discussed the
types of functions which may be
necessary for exit row eccupants to
perform. While these are contained in
the rule, the FAA believes itis
appropriate to repeat the discussion
material found in the NPFRM in order to
provide certificate holders and other
interested parties with a single
document that encompasses all the FAA

absence or small number of Right
attendants on aircraft with limited
seating makes it even more imperative
that able persons be seated near the
exits to assist. '

Itis apparent from the RAA's
reference to flight attendants that the
RAA's comment conceims commuter
flights. The FAA concurs with the RAA
in regard to commuters, and the rule sets
the same standard for all U.S. air
carriers and commercial operators
{certificate holders) of this type. -

The FAA has decided, bowever, to
exempt the on-demand operations of air
taxis with nine or fewer passenger seats
from this rule. Persons with disabilities,
to whom other types of commercial
flighta are unavailable, should have
access to air travel. Since these
chartered flights may carry only the
handicapped person, or, at most, friends,
family, or assistants, instead of large
numbers of passengers, the FAA has
determined thet exit row seating
restrictions should not apply.

Whether Written Procedures Should Be
Approved by the Local Principal
Operations Inspector Rather Thon by
the Director of the Flight Standards
Service . -

The RAA states that the requirement
for final approval in FAA Headguarters
could cause situations where a carrier's
procedures will be unenforceable until
the approval {s granted, with exit row
restrictions not implemented for several

thinking on this issue. :

Note: Some portions of the following
discussion have been modified to rellec the
- impact of comments or rearrangement of the
information in reaponse to 8 comment.

From a safety standpoint, & person
who sits In an exit row or, it cases
where there is no aisle, in any seat that
has direct access to an exit must be able
to accomplish a number of tacks under a

months. : variety of conditions without assistance.
The FAA believesdthat them:h These include: - , ST
comment |8 premised on the belief that Locating the Exit .~ .
the FAA t licated . - ng i - : :
o ot recarding the ide In order to be able to locate the exitin

procedures regarding the identification
of exit row passengers. This is not the
case. As already discussed, the FAA
believes that the functions and criteria
stated in the rule are clear and
sufficiently self-explanatory to be
adopted by certificate holders and to

an emergency, the passenger in an exit
row must be able to comprehend and
tdentify that he ot she is In such s row.
The primary means of such
comprehension and identification is
seeing the exit, as well as its placards,

serve as the procedures for the selection  and recognizing their significance.
of exit row passengers. The balance of  Although & person familiar with one or
the procedures, which will relate to the  more aircraft seating configurations

might be able to recognize that he or she
is in an exit row by counting seat rows,
that method is not reliable. Seating

- configurations vary from certificate
holder to certificate holder and even
from aircraft to afrcraft in the same
fleet, Further, the ability to remember -
seating configurations is not something
that can be discerned by ordinery

-~ means of observation. It would not be

personne] making the selections, the
filing of complaints, end other -
administrative actions, should be fairly
simple. The final product, therefore,
shauld not require prolonged review.
The main thrust of that review will be to
determine thatthe certificate holders

that are not in accord with the rule or.
which go beyond what is required for -
safety. . o practical to expect that a certificate

During the ACAA regulatory - = holder assigning seats could identify a
negotiations, organizations representing  person with that ability, or be sure that
-pergons with disabilities strongly - --one who claims such ability actually has
recommended that any procedures .. . {t.1t has been suggesied thatspecial -
developed relative to their constituents  briefings could be given to blind persons
be reviewed by high-level management - to inform them of their exit row
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occupancy and to familiarize them with
the door or window opening mechanism,
During an actusal evacuation, however,
there is no guarantee thet! the nearest
exit will be aperable or should be used.
The FAA's study of three msjor
accidents (Report AM-70-18] includes
data on this point, In the Denver
accident, the left window exits became
unusable due to fire on the wing. Debris
blocked the main, rear boarding door.
Fire destroyed the slide at the aft galley
. door after about 20 persons used it.
Other passengers then had to jump-—a
situalion with special hazards for blind
and other handicapped passengers. In
the Salt Lake City accident, fire on the
-Jeft side of the fuselage drove persons
“away from the window exits there lo the
right side instead. In the Rome crash,
fire spread to the lef! side of the aircrafl,
hampering the escape of passengers
from that side. Furthers, the forward
galley door was not used due to fire.
“Survival in Emergency Escape from
Passenger Aircraft.” at 11, 12, 22, 31, and
33. Clearly all passengers benefit if the
persons seated in an exit row can
determine quickly whether its door or
window exit remains operable or
conditions outside allow ils us.

Recognizing, Comprehending the
Instructions for Use, and Operating the
Exit Opening Mechanism. . -

These tasks call for the ability to

locate and identify the mechanism and =~

the range and direction of motion
required to use the mechanism
effectively. They require the ability 1o
perceive and understand the normally
available directions perlalning to use of
the mechanism. Ascertaining the
complete directions for opening an exit
often requires abservation of both the
exit itself, which may have on it a
graphic illustralion regarding the
direction in which the mechanism must
be moved to open the exil, and a
passenger information card and/or
video tape presentation. These contain
further graphic illustrations of the
complete set of actions required for use
of the opening mechanism.

It shoulid be ;lmphasized htjhamtlme
presenlations rely on graphic displays
as well as on words. Reliable oral
interpreiation of the graphics for the
benefit of & blind person by another
passenger depends on the ability of the
person attempting to convey the :
information. There would be no
praciical way to test this in advance. -
Similarly, relying on another passenger
to translale instructions would be
Impractical in the case of persons who
do nol speak the same language. In

addition, other passengers haveno lagal )

duty to-convey such information to e

handicapped, non-English speaking. or

illiterate passenger, and it would not be
feasible to require them to demonstrate
such an ability. . :
Further, many passenger information
cards focus on main handies of the exit,
on the assumption that passengers will
be able to see or read further
instructions or find adjunct mechanisms,
To illustrate, during the FAA's visit to
the training facility Tor Right attendants,
the following were noted: '
An overwing window exit generally
will have a handle marked “Puli” or
*“Pull Down.” but no placard or
information concerning the other hand
grip that must be located and grasped al
the same time as the movable handle.
Both must be grasped to enable the

" person opening the exit window to move

it out of the way to prevent blockage of
the exil.

Cerlain operating mechanisms are not
integral parts of the exit doors bul may
be located adjacent to the exit door, Still
others have covers, labeled with words
indicating they should be removed to
allow use of the mechanism in an
emergency. ’

On power-assisted exit doors, in
addition to the mechanism for opening
it, there often is an arming device
located near the opening handle. If
activaled by mistake, it will prevent the .
door from opening, Sighted persons can
differentiate this handle from the door
mechanisms, which are fully labelled.
Mo instructions are provided to
passengers in connection with the
arming devices because they are
intended for crew use only. Yel, their
proximity to the opening handles
presents a chance that a person, who

"cannot discern the difference belween

the two mechanisms, inadvertently
could render the exit useless. Once this
occurs, it is not reversible without the
assistance of trained mechanics.

Assessing Conditions

This requifement includes both
sensory and cognitive abilities, The
primary sense involved is sight.
Cognitive abilities include the capacity
to judge danger. Young children, for
example, may lack the ability 1o make -
the required judgments. Opening aa exit
Ln an emergehr;:g u;ley iocrease the

anger {o w. all passerigers are -
exposed, if doing so allows an external
fire or even iis smoke to enter the cabin,
Danger to passengers alsocanbe - - -
increased if they are encouraged to use

_ an exit thal might open onto dangerous

conditions, such ?ngged msu‘%eiee. _
water, unexpecied distance to the - .
ground or some other condition thal

might be avoided by using another exit. .

1t has been suggested that a blind
person could be advised orally of
sighted person’s assessment without
derogating the safety of others. The FAA
does not agree that this offers a -
practical alternative to excluding blind
people from exit rows. Emergencies are
more likely than not to foster confusion.
Ta add a requirement for one person {o
assess conditions and relay that
assessment to another before an
emergency exit can be opened, solely to
allow the latler to sit in an exit row,
would be to increase risk unnecessarily.

It also has been suggested that a blind
person can assess the danger presented
by external fire through the sense of
touch. The argument is that & blind
person could sense an external fire by
feeling the inside of the door. While that
may be true in some cases, this o
argument is not valid in the case of fire
thal is not yet near enough to the =
airplane or of sufficient intensity to - '
cause the inside of the door to be warm
enough {0 warn against opening the '
door. Large, modern aircraft are o
extremely well-insulated. At 30,000 feset, '
a passenger cannot feel the intense cold
{as low as —70 degrees centigrade) by
placing a hand on the fuselage. -~ -+
. In addition, this assertion does not . ©

~ deal with the dangers presented by -
- gmoke, jagged metal, water, and other

hazards such as those mentioned above "
Certificete holders train crewmembers
to “feel” the door while looking out the -
window tc assess conditions, but this .
action is designed to cause 2 pzuse for .
assessment of viewed conditions before’
reaching for the exit operating
mechanism. It is notconsidered an -
independent means of assessment, =
In some doors, prism windows now -~
allow visual assessment along the Jll. - -
length of the aircralt all the way to the -
ground 1o determine whether fireor
obstacles are presenl. Clearly, blind
persons cannol make suchan
assessment.. ST
Automatic slides Jail from time lo .
time, When this happens, the person
nearest the exit must recognize that. -
mannal deployment will be necessary, = .
find the manual deployment bandle, and
operate it. If this fails, itmaybe - -
necessary lo find and communicate the

_ needfor a totally different means of

escape. Sighting llashing door lights, .
following floor lights, or seeing the band
signals of others may be necessary for -

. eflective escape Jeadership. While this .

leadership may fall to a passenger . -
outgide the exit row, it will do 3o mose =

. rapidly if those in the exit row can = .*+

of thatedt. .. .: -
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Finally, it has been suggested that

blind persons are better eble to function -

in the dark and actually may be more
useful than sighled persons in an
emergency evacuation. As previously
discussed, it is not certain, however,
that in any given crash scenario
darkness will be so complete as to
render sight useless,

Assessing Whether a Slide Can Be Used
Safely .

This includes judging whether the
slide has extended, whether it
terminates in a safe area, whether the
physical integrity of the slide is
adequate for its use, and whether
passengers are accumulating on the
slide in such numbers as to threaten its
integrity.

Stowing or Securing the Exit Door

The action needed to stow or secure
the exit door expeditiously and safely
varies widely. On power-assisted doors,
no separate action beyond turning the
handle may be required. Removal of a
windew exit, however, will require
maneuvering a 40- to 80-pound,
approximately 2- X 3-foot window over
the adjacent seat back into the row
behind the exit or enio seats in the
balance of the exit row. This requires
strength, sight to ensure that others are
out of harm's way of the detached .
~ window, and speaking ability to tsgue

the eppropriate orders or warnings'to.
passengers in the way. ' '
In stowing doors that swing outward,
such as those on some Boeing 727
models, care must be taken 10 avoid
falling out of the airplane. A handle near
. the door is provided for just this
purpose, and its purpose is obvious to a
sighted person attempting to open the
door. In the passenger information cards
of one major certificate holder, this

- bandle is visible in pictures of the door,
but its use is not discussed. This makes
it unlikely that it would be revealed to a
blind person being apprised of the exit
operaling instructions by a sighted
companion. Such communication was
suggested by at least one witness
appearing before the advisory
committee as being all a biind person
would need to function as effectively as
a sighted person in regard to opening an
emergency exit safely and expeditiously.
A similar argument could be made with
respect to passengers who cannot
understand the Janguage in which crew
commands ere given. [{ is the FAA's
position that such instriuction or
explanation by another person
constitules an unnecessary delay factor
&nd simply points to the need not to
place persons needing such explanation
in exit rows.

*

Safely Using the Exit

This includes passing expeditiously
through the exit and assessing, selecting,
and following a safe path away from the
exit. A person leading the way out of an
exit in an emergency should kave the
agility to exit quickly, the strength {0

assist other passengers, and the ability

to avoid hazards such as water, jagged
metal, unexpected heights (such as '
might be caused by failed or damaged
slides), and rescue vehicles and

associated equipment.

Following Oral Directions ar Hand
Signals From a Crewmember

During an enticipated evacuation,
survival may depend on the ability of
persons in exit rows to see, hear, and
understand the instructions issued by

crewmembers. As discussed previously -

herein, exits may become inoperable or
unavailable due to fire, structural
damage, or damage to slides. In some
situalions, opening an exit may
exacerbate the danger by allowing
Names or smoke to rush into the cabin.
The potential for such danger is
increased if persons in those exit rows
cannot see it or hear and understand
shouted directions and warnings from
crewmembers. '

Other Opt:’qné for Exit Row Seating

The FAA invited comments on ather
options previously considered by the -
FAA as well a» any other bptions the
agency may not have considered. As
discussed below, the FAA did not find
alternalive exit row seating plans
persuasive, '

The first option is the approach
originally proposed in Notice 74.25 in
1974. Basically, this would prohibit
handicapped passangers from sitting in
all exit row seats except the seat
farthest from the exit. The FAA did not
select this approach for the following
reasons: (1) in the event the remaining
seala in the exit row were not assigned,
the sole passenger in that row could be
8 handicapped person; (2] similarly, if
the other passengers became

-incapacitated, the sole passenger in that

row could be a handicapped person; and
{3) even if the other passengers were
able-bodied, a handicapped person in
the exit row would be more likely than
an able-bodied person to cause some
delay in establishing the evacuation
flow, as demonstrated in the CAM]
study. ‘ . '

The second option was suggested by a
representative of one of the groups of
peraons with disabilities. This calls for
only the seat adjacent to & window exit
1o be reserved for persons capable of
performing the necessary functioas.

Again, this approach presupposes the
survival or undiminished capacity of
this able-bodied person during an
accident or emergency landing. Further,
it would allow bhandicapped persons to
be seated in a row of seals adjacent {o a
floor-level exit row. This approach is not
viable, given the available dala on

‘evacuation flow. .

The FAA's objective in this rule is to
maximize the likelihood for survival. In
order to do so, it is necessary that only

- persons capable of performing the

necessary functions be seated in exit
rows, to enhance the ability of all
passengers to evacuate safely. As
elready discussed, persons in exit rows
may have to work as a team. In the

- window exit rows, for example, the task

of removing the window hatch
ordinarily would fall to the person next
to the window haich, Window hatches
weigh 45 to 80 pounds and must be
maneuvered either over the back of the
seat to the next row or placed on the
seat next o the window exit seat. In
either case, nearby passengers musi be
able to recognize the need for moving
out of the way rapidly and have the

capacity to do so. In addition, everyone

in the row must be capable of
performing the necessary functions -
because the seat adjacent to the
emergency exit may be nnoccupied.
The FAA reiterates that initial
evacuees also may have to work ss a
team on the ground. In a high wind, it
may be necessary for several persons to
hold down a slide and to caich .
passengers (especially disabled ones)
and assist them away from the slide.
Another concern that was expressed

relates, in the commenters’ view, to the .

questionable need for exit row seating
restrictions, in light of the allegedly

negligible probability that a crash would .

occur with a handicapped person sitting
in an exit row. The suggestion is that
this limited chance should be balanced
against the inconvenience to persons
who are removed from exit row seats
assigned by mistake or inadverience.
This comment overlooks the purpose
of crashworthiness rules such as -
propesed herein, Crashworthiness rules
are designed to deal with the post-crash
environment by creating the greatest -
possible chance for survivors o escape
the aireraft. Another example of a
crashworthinéss measure is the use of
seatbelts. It is well-established that a
fastened seatbelt may be the difference
between saving and losing a life.
Although seldom needed, they always
are required. As discussed herein in
conjunction with the matters of '
attendants and limitations on pumbers
of passengers with disabilities, the FAA

~
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recognizes that the crashworthiness
standard does not stand alone. It is
subject to technical limitations and
competing social aims. The social aims,
however. must rise above the level of
mere inconvenience.

The FAA's goal in this matter is safety
for the maximum number of people
possible. It is clear from the studies that
. any delay in beginning the flow of
persons through an exit works to the
detriment of all those trying to use the
exit. The FAA studies show that persons
without handicaps are lesa likely to
cause such delays than are persons with
handicaps. The studies also show that a

handicapped person, who might cause a-

substantial delay at the head of an exit
quene, can be accommodated once the .
queue is established and moving, |

v without detriment to the exit flow rate

" or to hig or her own escape through an
exit.

The FAA sought additional studles or
data concerning the issues raised by this
rulemaking. The FAA was able to obtain
further information on 2n evacuation
exercise the National Federation of the
Blind conducted in conjunction with
World Airways in 1985. No other
experiments, exercises, or studies came
to Jight.

Requirements for Compliance With the
Rule

In order to comply with the :
regulations, certificate holders must .
develop procedures and-revise their - =

pertinent handbooks, for review and ' -

.approval by the principal operations
inspectors (POT's) at the FAA Flight -
Standards District Offices that are
charged with the overall mspechcn of
their operations. A carrier’s procedures
will not become effective until final
approval ia granted by the Director,
Flight Standards Service, at FAA
Headquarters,

To ensure that the procedures of all
certificate holders are consistent with
the reguiations, explicit criteria for the
selection of exit row occupants have
been included in the rule. To be
approved, a certificate holder's

" procedures must include the criteria and
address all of the functions enumerated
in the regulations as ones that may fall
to a person in an exit row.

‘The procedures also must include
provisions by each certificate holder to
make available at all loading gates and
counters at each airport it serves, and at
each seat affected by the regulatlons‘
the information advising the occupying
passenger that he or she may be called
upon to perform the enumerated
functions. Passenger information cards
for other rows apd seats also shall

enumerate the emergency evacuation
functions.

Certificate holders also must include
provisions verify the appropriateness of
exit row seating assignments prior to
takeoff and to brief passengers on the
need to identify themselves and to move
out of the exit row if they cannot meet
the criteria or do not wish to be
responsible for performing the required
functions. For example, & procedure
might consist of a flight attendant asking
questions to ensure that a person seated
in an exit row can hear and understand
English. The fight attendant would then
instruct the passenger briefly as to the
re?onsibiliﬁes of sitting in that geat, -

nd the person would indicate whether
he or she feels capable of performing -
those functions and responding to oral
commands in English from the crew.

Approval will be based solely upon
the safety aspects of the certificate
holders’ procedures. The FAA's
approval of procedures will not insulate
the certificate holder, therefore, from
challenges based upon discrimination or
other matters not related to safety. -

As with any changes to part 121 or 135

"of the FAR, certificate holders’

procedures must provide for training, as
already required by FAA regulations in

14 CFR part 121, specifically, §§ 121415,

“Crewmember and dispatcher training
requirements'; 121.417, “Crewmember
emergency training”; 121.418, .
“Differences-training: Crewmembers =
and dispatchers’; 121.421, “Flight
attendants: Initial end transition ground
training™; 121.417. “Recurrent training”;
135.295, “Initial end recurrent fight
attendant crewmember testing
requirements”; and 135.319,
“Crewmember training requirements.”
Accordingly, §§ 121.585 and 135.127 of
the FAR contain no separate
requirement for training.

In developing the foregoing proposed -

compliance procedures, the FAA
considered eliminating the requirement
for submission of the procedures to the
FAA for epproval. The rationale
presented for nonsubmission includes:

(1) The rule is very explicit and could
be implemented with minimal written
procedures;

{2) Passengers with complaints based

on either safety or discrimination have

adequate recourse to the FAA orthe -~ ~

Office of the Secretary of
Transportation, whether or not written
procedures have been submitted for
approval; and '
{3) Since the rule will be lmplemented
with minima! written procedures, there

will be little to review and approve, end

the cost of submission wﬂl not be
warranted -

On the other hand, the FAA
‘considered the following factors:

{1} Representatives of hand;..apped
groups have expressed strong
disapproval of the fact that the
{mcedures developed by certificate

olders under § 121.586 of the FAR,
“Authority to refuse transportation,” -
were submitted solely for review and -
not for approval by the FAA.A
compliance mechanism thet eliminates
even the submission of the procedures -
may be considered a step in the wro
direction, regardless of the rule's level of
detail;

(2) If the procedures are not submmed

. for approvsl, the FAA will have to rely ;
.- golely on complainis to determine the -

compliance of the certificate holders; l
{3) Without ready access to the !

] procedures, the FAA will be in a less y

informed position, when attempting to
resolve a problem informally; and .
{4) There js no guarantee that each .
certificate holder will interpret the rule .
in exactly the same way, °
The requirements are apphcable to
the operations of all parf 135 air tax{
operators, except the operations of on-.
demand air taxis with nine or fewer
passenger seats, and commercial
operators, as well as to part 121
-domestic, flag, and supplemental air
carriers and commercial operators of -
large aircraft. The FAA considered .
limiting the applicability of § 135.129 of
the FAR, however, fo aircraft having &

-

" passenger seating configuration of more :

than 18 passengers, but was persuaded
by the comments of the RAA that this - °

would not be advisable.
Compliance Dates

As previously discussed herein, OST

" has proposed a rule to implement the

ACAA, tc which the FAA's exit row rule
relates. It is the intention of the
Department that both rules, if adopted,
become effective simultaneously to the

. extent possible, to avoid & hiatus

between the existing procedures of .
certificate holders, concerning exit row
seating, and the requirements
established through amending parts '121
and 135 of the FAR. :

While OST recognizes that the
existing procedures of certificate holders

" may have shortcomings, st present they

constitute the only available mechanism
for monitoring emergency exit row
seating from the standpoint of safety. A

hiatus would not be in the best interasts -

of safety, and the present procedures
must be used until §§ 121.585 and
135.129 of the FAR become effective.

The present air carrier procedures

also must remain in effect until the

- *__certificate holders.complete any training °
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that may be necessary for crewmembers
and ofher personnel; make appropriate

revisions to their manuals; and complele .

production of new passenger ,
information cards for occupants of eisle
seats a8 well as other informational
material that may be necessary under
the rule. The FAA believes that these
actions can be accomplished within 180
days of the effective date of this rule,
and the compliance date has been set
accordingly.

Regulatory Evaluation
Economic Impact Summary

This section summarizes a regulatory
evaluation prepared by the FAA that
provides detziled estimates of the
economic consequences of this rule. The
full evaluation quantifies, to the extent
practicable, estimated costs to the
private sector; consumers; and Foderal,
Btate, and local governments, as well as
anticipated benefits and impacts,

Executive Order 12291 dated Febrnary
17, 1981, directs Federal agencies to
promulgate new regulations or modify
existing regulations only if potential
benefits to society for each regulatory
change outweigh potential costs. The
order also requires the preparation of a
Regulatnry Impact Analysis of all

“major” proposals except those. )
responding to emergency situations or.
other narrowly defined exigencies. A
“major” proposal is one that is likely to
result in an annual effect on the
economy of $100 million or more, a
meajor increase in consumer costs, or a
significant adverse effect on
competition, or one that is highly
controversial,

The FAA has determined that this rule
is not “major” as defined in the

Executive Order; therefore, a regulatory

analysis, which includes the
identification and evaluation of cost-
reducing alternatives to the rule, has not
been performed. Instead, the FAA has
prepared a regulatory evaluation of just

this rule without identifying alternatives.

"In addition to & summary of the
regulatory evaluation, this section also
contains & regulatory flexibility
determination required by the 1980
Regulatory Flexibility Act (Pub. L. 96~
354) and an international trade impact
assessment. If more detailed economic
information is desired then is contained
in this summary, the reader is referred
to the full regulatory evaluation
contained in the docket.

Analysis of Benefits and Costs

- TheFMhnseshmatedthemtsand '
. benefits associated with this proposed _

Tule by analyzing it section by section.

This rule replaces the industry's
varying policies and inconstant
practices with a uniform and uniformly
applicable rule. The rule provides a -
comprehensive set of procedures, based
on explicit criteria, thet can be carried
out with only minima! training cost. .
Changes to the certificate holders'
operations manuals, appropriate parts of
the crewmembers’ manuals, and
eppropriate segments of airlines’
training programs are made periodically
as a matter of routine. The provisions of
this rule will be incorparated routinety
into those manuals and training
progrems at little additional cost.
Factors such as an accelerated training
achedule, if used, could result, however,
in some additional training costs.
Presently, the FAA does not anticipate
this will be necessary.

The requirement for passengers to
comply with instructions, or be subject
to denial of transportation st the
discretion of the certificate holder, will
impose no cost because such a
requirement is presently industry
practice reflecting section 902(j) of the
Federal Aviation Act of 1958 [49 U SC.
1472(j)). :

The requirement that cerﬁﬁcate '
holders make available, at each seat
affected, information advising the '
occupant of the functions he or she -

. might be called upon to perform in an; k )

emergency and the requirement that
passenger information cards be
presented in multiple languages will
cost, at maximum, approximately
$220,000 for all potentially affected seats
under the applicability in both part 121
and part 135 of the FAR, The maximum
approximate cost per aircraft will range
from $20 to $60 for part 135 commuters
with more than 19 seats and airplanes
operating under part 121 of the FAR. The
approximate cost per aircraft for part
135 commutera with 19 or fewer seats
la)nds;sfo:n' large air taxis (10-19 seats) wﬂl
" .

The cost of making copies of the
criteria gvailable at airports will be
negligible. The incremental cost of
printing the procedures and making
them available at each airport will range
from less than $100 to probably no more
than $1,000 per year for each part 121
operator and part 13§ commuter :

operator, depending on the number of .

airports each operator serves.

The requirement for verification of
appropriately occupied affecied seats
prior to clowing sll passenger entry doors
preparatnry to taxi or pushback wiil be

_ during the carrently- - - -
reqmed baggage stowage check with no

delay of ftight or incremental cost.

" The required inclusions in the
passenger briefings are minimal

expansions end will be accomplished at
no cost. .

Accommodatm,g 8 passenger being
relocated from an exit row seat when
non-exit row seats are fully booked will
involve no cost. That person will not be
denied transportation, nor wiil any cost

result from moving another passenger,

who is willing and able to assume the
evacuation functions that may be
required, into an exit row seat. (In a rare
case, it may be impossible to relocate a

. handicapped passenger due to his or ber

particular handicap and the particular
configuration of an aircraft; e.g., the only
seat on the aircraft that can
accommodate a leg cast will be in an
exit row.)

The certificate holder's submission of
procedures to the FAA will involve a
negligible administrative cost for the .
transaction.

Since it is lnghly unhke]y thata .
passenger will be denied transportation,
there will be no, or, at the most. a . -
negligible logs of revenue. .

The potential benefits that will be
derived from this rule are substantial.
The FAA estimates the benefits based .
on a broad body of information which is
discussed in detail elsewhere in this
rule. Of particular import is the '
information contained in a study
completed in October 1970 by the FAA's
Oifice of Aviation Medicine, entitled
“Survival in Emergency Escape fram
Passenger Aircraft” (Report No. AM-70~
16). The study concluded that in aircraft
accidents in which decelerative forces
do not result in massive cabin .
destruction and overwhelming trauma to

assengers, survival is determined

ly by the ability of the uninjured
passenger to make his or her way from a
seat to an exit within time limits
imposed by the thermotoxic
environment. can mean the
difference between life and death in the
aftermath of & crash inasmuch as
evacnation might be terminated abruptly.
by an explosion at any point. .

The reason for this rulemaking is a
concern for potential derogation of
safety. Any effort to calculate monetary
values for expected saved lives would-
be speculative, since there is no
histarical base from which to derive
valid estimates. Nevertheless, the FAA
estimates that the roles will account for
a benefit of substantial numbers of lives
saved as contrasted with potential loss
of life in the absence of such regulations.

The prevention of only one life lost in
an accident will glone more than pay for

- the cost of this rule. The data clearly

indicate that the rule will be jnstified on
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8 benefil-to-cost basis. Each affected

section in part 121 and part 135 of the .

FAR is identified and explained in the
deiailed section-by-section analysis
contained in the full Regulatory
Evaluation placed in the docket.

Regulatory Flexibility Determination

Since there will be only negligible cost
associaled with this rule for &n operator,
the FAA has determined that the rule
will not have a significant economic . .
impact, positive or negative, on a
substantial number of small entities,

- Trade Impact Statement

Since this rule will affect only part 121

- and part 135 certificate holders (except

: nperations of on-demand eir taxis with

- nine or fewer passenger seals) regarding

- sealing of passengers in exit rows, the

FAA has determined that the regulation

wulénot have an impact on 1nternanunal
trade,

Poperwork Reduction Act Clearance

‘This rule imposes information
collection requirements (i.e., procedures
to be submitted to the FAA, revision of
passenger information cards in exit -
rows, and dissemination of procedures
at airports served by the air carriers]. A
Paperwork Reduction Act clearance .
request has been submitted to the Offme
of Management and Budget. The :
information collection requirement does -
not go into effect until OMB clearance:";
and the assignment of an OMB controL
number. We will publisti a Federal
Register notice when the OMB control
number is received.

Federalism Implications

These regulations will not have
substantial direct effects on the States,
‘on the reletionship between the national
government and the States, or on the
distribution of power and
responsibilities among the various levels
of government. Thus, in accordance with
Executive Order 12612, it is determined
that this regulation does not have
federalism implicetions warranting the
preparation of a Federalism
Assessment,

Conclusion
For the reasons dlscussed in the

the Regulatory Flexibility Determination |
and the International Trade Impact . .
Analysis, the FAA has determined that -
this regulation is not major under

Executive Order 12291 and certifies lhél

this rule will not have a significant
economic impact, positive or negative, .
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Acl. This rule is considered

“significant under Department of

Transportation Regulatory Policies and
Procedures (44 FR 11034; February 286,
1979). A regulatory evaluation, including
a Regulatory Flexibility Determination
and Trade Impact Analysis, has been
placed in the regulatory dockel. A copy
may be obtained by contacling the
person identified under “FoR rumsn
INFORMATION CONTACT.” - :

List of Sub;ects:
14 CFR Part 121
Air carriers, Air safety, Air-

. transportation, Aircraft, Airplanes,

Hand:capped Safety, Transportation
14 CFR Part 135

Alr safety, Alr carriers, Air :
transporfation, Aircraft, Airplanes,
Aviation safety, Handmapped Safety,
Transportation.

The Rule

Accordingly, the FAA amends parts
121 and 135 of the Federal Aviation
Regulations (14 CFR parts 121 and 135)
as follows:

PART 121-—CEHT[FICATION AND
OPERATIONS: DOMESTIC, FLAG, AND -
SUPPLEMENTAL AIR CARRIERS AND
COMMERCIAL OPERATORS OF
LARGE AIRCRAFT

1. The.suthority citation for 14 CFR -,
© part121 continues 1o read as follows

. Authority: 49 U.S.C. 1354{a), 13585, 1356,
1357, 1401, 1421-1430, 1472, 1485, and 1502; 49 .

: U.5.C. 106{g) [Revised, Pub. L. 97-449, ]anuary

12, 1983).
2, New § 121.585 is added to read as

- foliows: :
-. §121.585 E:ltn'mmtinn.

{a) Each certificate holder shall -
determine, to the extent necessary to
perform the applicable functions of

raph (d) of this section, the . -
suiuﬁnhty of each person it permits to
occupy a seat in a row of seats that
provides the most direct access to an
exit {including all of the serts in the row
from the fuselage to the first aisle
inboard of the exit or, in cases where

there is no aisle, in the closest row orin -

any seat that has direct access to an

- exit, hereafter referred to as exit row -
preamble and based on the findings in =

seats), in accordance with this section.
These determination® shall be made in a

- non-discriminatory manner consistent
with the requirements of this section, by -

ﬁersons designated in the certificate

older's required operations manual. - . .

.(B) No certificate holder may seat a

person in a seat affected by this section
if the certificate holder determines that .
- more of the applicable functions listed .

it is likely that the person would be . .

. unable to perform one or more of the

- to other passengers; or,

applicable functions listed in paragraph
[d] of this section because—~— =~

(1) The person lacks sufficient
mobihty. strength, or dexterity in both
arms and hands, and both legs:

{i) To reach upward, sideways, and
downward to the location of emergency
exit and exit-slide operatmg '
mechanisms;

(if) To grasp and push, pull, tum or -
otherwise manipulate those
mechanisms; '

(iii) To push, shove, pull. or otherwlse
CPpEen emergency exits;

(iv]) To lift out, hold, deposit on nearby -

" geats, or maneuver over the sestbacks to

the next row objects the size and weight
of over-wing window exit doors;
{v] To remove obstructions similar in

- size and weight to over-wing exit doors;

{vi) To reach the emergency exit
expeditiously;.

- (vii) To maintain balance whzie
removing obstructions; _

{viii} To exit expeditiously; .-+

.1ix) To stabilize an escape slide after :
deployment; or ‘

{x) To assist o:hers in getting off an -
escape slide; :

(2} The person is less than 15 years of .
age or lacks the capacity to perform one

* or more of the applicable functions
* listed in paragraph (d) of this section

without the assistance of an adult -
companion, parent, or other relative; -
{3) The person lacks the ability to read
and understand instructions related to '~ -
emergency evacuation provided by the
certificate holder in printed,
handwritten, or graphic form or the

" ability to understand oral crew

cummands in the English language;

{4) The person lacks sufficient visual
capacity to perform cne or more of the
appliceble functions in paragraph (d} of
this section without the assistance of
visual aids beyond contact lenses or
eyeglasses;

{5} The person lacks sufficient aurel
capacity to hear and understand
instructions shouted by flight -
attendants, without ass:slance be_vond ]

. hearing aid; .

[8) The person lacks the ablht_v
adequstely to impart Lniormahon prally
[7) The person has: ‘ : $
(i) A condition or respnnsib:lmes. :
such as caring for small children, that -
might prevent the person from - ‘
performing one or more of the apphcahle
functions listed in paragraph (d} of this -,
section; or | .
[i) A condition that might cause lhe
person harm if ke or she performs one o -

in paragraph {d) of this section.



Federal Register / Vol

55, No. 44 / Tuesday, March 6, 1990 / Rules and Regulations

8073

{c) Each passenger shall comply with
instructions given by a crewmember or
other authorized employee of the
certificate holder implementing exit row
seating restrictions established in
accordance with this section.

(d) Each certificate holder shall
include on passenger information cards,
presented in the languages used by the
certificate holder for passenger
jnformation cards, at each seat affected
by this section, information that, in the
sven! of an emergency in which a
crewmember is not available 1o assist, a
passenger occupying an exit row seat
may use if called upon to perform the
following functions: ;

{1} Locate the emergency exit;

{2) Recognize the emergency exit
opening mechanism;

{3) Comprehend the instructions for
operating the emergency exit; :

(4) Operate the emergency exit;

(5} Assess whether opening the
emergency exit will increase the
hazards to which passengers may be
exposed;

(8) Follow oral directions and hand
signals given by a crewmember;

{7) Stow or secure the emergency exit
door 8o that it will not impede use of the
exit;

{8) Assess the condition of an escape
slide, ctivate the slide, and stabilize the
slide after deployment to assist others in
getting off the slide;

(9) Pags expeditiously through the™
emergency exit; and

(10) Assess, select, and follow a safe
path away from the emergency exit.

[e) Each certificate holder shall
include on ‘passenger information cards,
presented in the languages used by the
certificate holder for passenger
information cards, st all seats affected
by this section, the selection criteria set
forth in paragraph (b) of this section,
and a request that a passenger identify
himself or herself to allow reseating if
be or she:

(1) Cannot meet the selection criteria
set forth in paragraph (b) of this section:

{2) Has a nondiscernible-gondition
that will prevent him or her from
performing the applicable functions
listed in paragraph (d) of this section;

(3) May autfer bodily harm as the
result of performing one or more of those
functions; or,

£4) Does not wish to perform those
functions.

A certificate holder shall not require
the passenger to disclose his or her
reason for needing reseating,

{f) Each certificate holder shall make

available for inspection by the public at
all passenger loading gates and ticket -
counters at each airport where it
conducts passenger operations, written,.

procedures established for making -
determmatlona in regard 1o exit row :
seating.

(g) No cerhﬁcale holder shall allow all
passenger entry doors 1o be closed in
preparation for taxi or pushback unless
at least one required crewmember has
verified that no exit row seat is
occupied by a person the crewmember
determines is likely to be unable to
perform the applicable functions listed

. in paragraph (d) of this section.

(h) Each certificate holder shall -
Include in its passenger briefings a
reference to the passenger information
cards, required by paragraphs [d) and
{e), the selection criteria set forth in
paragraph {b), and the functions to be
performed, set forth in paragraph (d) of
this section.

{i) Each certificate holder shaIl e
include in its passenger briefings a
request that a passenger identify-himself
or herself to allow reseating if he or
she—

(1} Cannot meet the selection criteria
set forth in paragraph (b] of this section;

(2) Has a nondiscernible condition
that will prevent him or her from
performmg the applicable functions
listed in paragraph (d} of this section;

{3) May suffer bodily harm as the
result of performing one or more of those
functiona listed in paragraph (d) of this
section; or, .

(4) Does not wish to perform those )

functions listed in paragraph (d) of this

section,

A certificate holder shall not reguire
the passenger to disclose his or her
reason for needing reseating. '

(i) Each certificate holder shalt honor
expeditiously a passenger’s request to
be relocated to m non-exit row seat. -

(k) In the eveni a certificate holder
determines in accordance with this
section that it is likely that a passenger
assigned 10 an exit row seat would be
-unable to perform the functiona listed in
paragraph (d} of this gection, or a :
passenger requesis a non-exit row seat,
the certificate holder shall relocate the
passenger to a non-exit row seat. :

{1) In the event of full booking in the
non-exit row seals, the certificate holder
shall move & passenger, if necessary to
accommodate a passenger being -
relocated from an exit row seat, who is
willing and able to assume the
evacuation functions that may be -
required, to an exit row seat.- BRI

{m) A certificate holder may deny
transportation to any passenger nnder

. this section only because— - -

~{1) the passenger refuses {o mmpiy .
with instructions givenbya - - . - ..

-crewmember or other authorized .
-employee of the certificate holder.

Implementing exit row seating . .

" restrictions established in accordance

with this section, or

{2) the only seat that will physically
accommodate the person 8 handmap is
an exit row seat. .

(n) In order to comply with thls
section certificate holders shall—

{1) Establish procedures that address:

(i) The criteria listed in paragraph (b)
of this section;

{ii) The functions listed in paragraph
{d) of this section;

{iii) The requirements for airport
information, passenger information
cards, crewmember verification of

- appropriate seating in exit rows,

passenger briefings, seat assignments,
and denial of transportation as set forth
in this section;

{iv} How to resolve disputes ansmg
from implementation of this section,

- including identification of the certificate

holder employee on the airport to whom
complaints should be addressed for
resolution; and, -

(2) Submit their procedures for .
preliminary review and epproval to the
principal operations inspectors assigned
to them at the FAA Flight Standards
District Offices that are charged wuh
the overall inspection of their
operations.

{0} Certificate holders shal] agsign
seats prior 10 boarding consistent with

- the criteria listed in paragraph {b)and - -

the functions listed in paragraph {d) of -
this section, to the maximum exlent -
feasible. -

{p) The procedures required by
paragraph {n] of this section will not
become effective untit final approval is
granted by the Director, Flight
Standarde Service, Washington, DC.’
Approval will be based solely upon the
safety mspects of the r.erhf‘ cate holder s
procedures. - -

PART 135—-AIH TAXI OPERATORS
AND COMMERCIAL OPERATORS

3. The authority citstion for part 135
continues to read as follows:

Authority: 40 U.S.C. 1354(a), 1355(a). 1821
through 1431, and 1502; 49 11.5.C, 106(g)
{Revised Pub. L. 97-448, January 12, 1883)

-4, New § 135. 129 is added to read as
follows: L :

'5135.120 Exllrowmtlng. -

{a) Except for on-demand air taxra

- with nine or fewer passenger seats, each

-certificate holder shalt determine, to the

-extent necessary to perform the

applicable functions of paragraph (d) of
1his section, the suitability of each

- -person {t permits to ocoupy a seatina ...
-row of seats that provides the moat
-direct access to an-exit (including ell of -
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the seata in the row from the fuselage to
the firs! aisle inboard of tha exit or, in
cases where there is no aisl2, in the
closest row or in any seat that has direct
access to an exil, hereafter referred to
as exit row seals), in accordance with
this section. These determinations shall
be made in & non-discriminatory manner
consislent with the requirements of this
section, by the pilot in command, in
those cases described in § 135.21(a).
when an operations manual is not
required, or by persons designated in
the certificate holder's manual if it is
required by that section.

(b} No certificate holder may seal a

- person in a seat affected by this section
if the certificate holder determines that

_itis likely that the person would be
unable to perform one or more of the
-applicable functions listed ia paragraph
{d] of this section because—

{1} The person lacks suflicient
mobility, strength, ot dexterity in both
arms and hands, and both legs:

{i) To reach upward, sideways, and
downward to the focation of emergency
exit and exit-slide aperating
‘mechanisms;

{ii} To grasp and push, pull, turn, or
otherwise manipulate
mechanisms;

{iii} To push, shave, pull, or otherwise
open emergency exits;

{iv] To lift out, hald, depasit on nearby
seals, or maneuver over the seatbhacks to
the next row objects the size and weight
of over-wing window exit doors: -

{v) To remove obstructions of size and
weight similar over-wing exit doors;

{vi} To reach the emergency exit
expeditiously;

{vii} To maintain balance while
removing obstructions; :

{viii} To exit expeditiously;

{ix) To stabilize an escape slide after
deployment: or

{x} To assist others in getting off an
escape slide;

{2) The person is less than 15 years of
age or lacks the capacity to perform one
or more of the applicable functions
listed in paragraph (d) of this section
without the assistance of an adult
companion, parent, or other relative;

{3) The person lacks the ability to read
and understand instructions related to
emergency evacuation provided by the
certificate holder tn printed,
handwritten, or graphic form or the
ability to understand oral crew
commands in the English language.

' {4) The person lacks suficient visual
capacity to perform one or more of the

applicable functions in paragraph (d) of

this section without the assistance of
visual aids beyond contact lenses or .

- herorshe: . -

(5) The person lacks sufficient aural =

. capacity io hear and understand

instructions shouted by flight

attendants, without assistance beyond a

hearing aid;
{6 T%:e person lacks the ability
adequately Lo impart information orally

_ to other passengers; or, -

(7} The person has:

{i} A condition or responsihximes. X
such as caring for smai! children, that
might prevent the person from -
performing one or more of the applicabla
functions Jisted in paragraph {d} of this
section; or

(i} A condition that might cause the
person harm if he or she performs one or
mote of the :fsllt:fagze functions listed
in paragrap is seclion. }

{c) Each passenger shall comply with
instructions given by a crewmember or
other authorized employee of the .
certificate holder, implementing exit row
seating restrictions established in
accordance with this section.

{d}) Each cectificate halder ghall
iaclude on passenger information cards,
presented in the languages used by the
certificate holder for passenger
information cards, at each seat affected
by this section, information that, in the
event of an emergency in which a
crewmember is not available to assist, a
passenger ocoupying an exit row seat
may betalled upon to perform the -
following functions: .

{1} Locate the emergency exit;

{2) Recognize the emergency exit ~
opening mechanism;

{3} Comprehend the instructions for
operating the emergency exit;

{4} Operate the emergency exit;

{5) Asseas whether opening the
emergency exit will increase the
hazards to which passengers may be
ex posed;

(6] Follow oral directions and hand
signals given by a crewmember: :

{7) Stow or secure the emergency exit
d:lor 80 that it will not impede use of the
exit ‘

18) Assess the condition of an escape
slide, activate the slide, and stabilize the

slide after deployment to assist athers tn_

getting off the slide;
(Bl Pass expeditiously thmm!l the
emergency exit;

{10) Assess, select, and bllow a nl’o -
-. reason for needing reseating.

path away from the exiL.
(¢) Each certificate holder shafl

include on passenger information cards, -
‘presented in the languages used hg tbe
-certificate holder for pa :

information cards, at all seats nn'oued ,
by this section, the selection criteria set
forth in paragraph {b) of this section, -

‘and d request that a passenger identify

hlmselforherselfto atlow ruealingi-‘. -

(1) Cannot meet the selection criteria
set forth in paragraph (b) of this section;

12] Has a nondiscemible condition
that will prevent him or her from
performing the applicable Functions
listed in paragraph {d) ol this section; -

{3] May suffer bodily harm as the
result of performing one or more of those
functions; or,

{4} Does not wish 10 perform those
functions. o
A certificate ho'!der shall not require the
passenger to disclose his or her reason
for needing reseating. -

() Each certificate holder shall make
gvailable for inspection by the public at
all passenger loading gates and ticket
counters at each airport where it
conducts passenger operations, written
procedures established for making
determinations In regard to exit row
seating,

{g] No certificate kolder shalf allow all

-passenger entry doors to be closed in

preparation for taxi or pushback unless
at ieast one required crewmember has
verified that no exit row seat is
occupied by a person the crewmesmber
determines is likely to be unable to
perform the applicable functions listed
in paragraph (d) of this section.

{h) Each centificate holder shall
include in its passenger briefingsa - -
reference o the passenger information .
cards, required by paragraphs {d) and
(&), the selection crileria set forthin = -
paragraph (b), and the functions to be

' performed. set forth in paragmph {d)of

this section.

{i) Each certificate holder shall
include in its passenger briefings a
request that a passenger identify himself
or herself to allow resesting if he or

 she—

{1) Caanot meet the selection cntena
set forth in paragraph {b} of this section;

{2] Has a nondiscernible condition
that-will prevent him or her from -
performing the applicable functions

_ listed in paragraph {d} of this section;

{3) May suffer bodily harm as the
resalt of periorming one or more of those
functions; or. -

(4) Does not wish to perfmm those
functions. ;
'A'certificate holder shall not requlre

the passenger to disclose his or her

{i} Each certificate holder shall honor
expeditiously a passenger’s request to

.be relocated to a non-exit row seat,

{k} In the event & certificate holder
detérmines in accordance with this
section that it is likely that a passenger -
assigned Lo an exit row seal would be

. unable to perform the functions listed in

paragraph {d) of this section, ora -

. paseenger mqueah B non-axit row seal



Federal Register [ Vol. 55, No. 44 | Toesday, March 6, 1990 / Rules and Régu!aﬁtms'

"

9075

T

the certificate holder shall relocate the
passenger to a non-exit row seat,

(1) In ihe event of full booking in the
non-exit row seats, the certificate holder
shall move a passenger, if necessary to
accommodate a passenger being
relocated from an exit row seat, who is
willing and able to assume the
gvacusiion functions that msy be
required, to an exit row seat.

(m) A certificate holder may deny
transportation to any passenger under
_ this section only because—

{1) The passenger refuses to comply
with instructions given by a
crewmember or other authorized
employee of the certificate holder,
implementing exit row seating
restrictions esiablished in accordance
with this section, or

12) The only seat that will physically
sccommodate the person’s handicap is
an exit row seat.

(n) In order to comply with this
section certificate holders shall—

(1} Establish procedures that address:

(i) The criteria listed in paragraph [b)
‘of this section; o

{ii) The functions listed in paragraph
{d) of this section; '

(iil) The requirements for airport
information, passenger information
cards, crewmember verification of
appropriate seating in exil rows;
passenger briefings, seat gssignments,
and denial of transportation as set forth
in this section;

{iv] How to resolve disputes arising
from implementation of this section,
including identification of the certificate
holder empioyee on the airport to whom
complaints shonld be addressed for
resolution; and,

{2) Submit their procedures for
preliminary review and approval to the
principal operations inspectors assigned
to them at the FAA Flight Standarde

_District Offices that ere charged with

the overall inspection of their
operations. )

(0) Certificate holders shall assign
seats prior to boarding consistent with
the criteria listed in paragraph [b) and
the functions listed in paragraph (dj of
this section, to the maximum extent
feasible.

[p) The procedures required by
paragraph {nj of this section will not
become effective until final approval is
granted by the Director, Flight
Standards Service, Washington, DC.
Approval will be based solely upon the
safety aspects of the certificate holder's
procedures. - -

issued in Washiagton, DC, on February 28,
1990, . :
James B. Busey, ~ '
Administratar.

[FR Doc. 904997 Filed 3-2-00; 8:45 am]
ﬂm CODE 4910-13-M : ’
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DEPARTMENT OF TRANSPORTATION
14 CFR Part 382

[Docket No. 46812; Notice 80-11]

RIN 2105-AB51 |

Nondiscrimination on the Basis of
" Handicap in Air Travel
- AGENEY: Office of the Secretary, DOT.

ACTION: Supplemental notice of
proposed rulemaking (SNPRM).

sUmMMARY: This supplemental notice of
proposed rulemaking asks for comment
on three proposals to amend the
provisions of the Department's rule to
.implement the Air Carrier Access Act of
"1988. The proposals concern terminal
transportation systems, standards for
boarding chairs, and substitule
transportation service in cases in which
persons were unable to board smell
aircraft.
pATES: Comments should be received by
June 4, 1990. Late-filed comments will be
considered to the extent practicable.
ADDRESSES: Comments should be sent
to Docket Clerk, Docket No. 46812,
Department of Transportation, 400 7th
Street, SW., Washington, DC 20590,
room 4107, For the convenience of
persons who will be reviewing the

docket, it is requested that commenters:

provide duplicate copies of their

comments. Comments will be availabie .

for inspectiofi at this address Monday
through Friday from 9 a.m. through 5:30
p.m. Commenters who wish the receipt
of their comments to be acknowledged
should include a stamped, self-
addressed postcard with their
comments. The docket clerk will date-
stamp the postcard and mail it to the
commenter. :
FOR FURTHER INFORMATION CONTACT;
Robert C. Ashby, Deputy Assistant

. General Counsel for Regulation and
Enforcement, Department of
Transportation, 400 7th St., 8W., room
10424, Washington, DC 20590. Telephone
202-366-9308 [voice); 202-755-7687
(TDD). A taped copy of the SNPRM is
available on request.

SUPPLEMENTARY INFORMATION: The
Depertment is considering three
additions to the final rule (14 CFR part
382) to implement the Air Carrier Access
_Act of 1988. These proposed additions

concern standards, drafted by the
Architectural and Transportation
Barriers Compliance Board (ATBCB}, for
boarding chairs; terminal transportation
systems; and substitute service for
persons denied the opportunity to fly

_ because of inaccessible small ajrcraft.

1. Airport transporiation systems.
Many airports have their own
transportation systems, such as bus or
vans that shuttle among terminals or
between terminals and parking lots or
internal systems like moving sidewalks
or electric carts. These features appear
to be operated or controlled by the
airport operator or its contractors in
most insiances, rather than by carriers.
However, carriers may own or control
these systems in some cases.

The Department seeks comment on
ways to make airport transportation
systems accessible, for inclusion in 49 -
CFR 382.23, the final rule's section on
airport accessibility. The Department
did not include such 8 requirement in
the final rule because we had not
previously asked for comment on it and
because there may be a number of
feasibilily and cost issues on which
comment would be useful,

For example, to what extent are such
systems now accessible? Where such

_systems are inaccessible, what, if any, -

provision is made for alternative service
to disabled passengers? Where vehicles
are used, is it feasible to meke existing
vehicles and/or new vehicles accessible
(e.g.. by installing lifts) and, if so, what
are the likely costs? Are moving
sidewalks and other internal “people
mover" systems typically accessible at
this time? If not, what are the technical
and cost implications of making them
so? Are there alternatives to facilities .
accessibility for these systems that are
adequate and consistent with the
ACAAY

The Department is raising similar
issues for comment in its NPRM to
amend 49 CFR section 27.71, the
provision in the Department's section
504 rule applying to Federally-assisted
airports, The rule text proposed in this
SNPRM is identical to that proposed in
the NPRM to amend 49 CFR section
27.71. )

2. Boarding Chair Standards. In its
comment {o thé docket for the final Air
Carrier Access Act rule, the ATBCB
suggested certain standards for boarding
chairs. The standards are set forth in the
rule text portion of this SNPRM.

The Department seeks comment on
whether it should adopt these standards,
The Department also would like
information in response to various
questions about the standards, Would
existing models of boarding chairs meet
the standards? If not, would it be
feasible, technically and economically,
to change boarding chairs to meet
standards? If the standards were
adopted, should there be modifications?
Given the potential for the development
and use of lifts, are boarding chairs
likely to become obsolete, such that:

adopting standards is irrelevant? Are
boarding chairs meeting the ATECB
standards useful for assisting
passengers o board all types of aircraft,
or would different standards be needed, -
for example, for use with small aircraft?
3. Substitute service or compensation.
‘The Air Carrier Access Act rule (14 CFR

. section 382.39{a)(3)) provides that, in the

event that the physical limitations of an
aircraft with less than 30 passenger
seats preclude the use of existing
models of lifts, boarding chairs, or gther
feasible devices to enplane a
handicapped person, the carrier is not
required to carry the handicapped
person onto the aircraft by hand, The
development of lifts for small aircraft is
under way; the Department intends that
once they are available, they must be
used. '

In the mearitime, there are likely to be
instances in which some handicapped
persons will be unable to fly on some
small aircraft, These situations can

‘sometimes arise unexpectedly, as when

a smaller ajrcraft ie substituted for an
originally scheduled aircraft for
mechanical, weather, or passenger load
reasons, Such a situation could also
arise under the FAA’s exit row rule, if
the only seat which & handicapped
persen could reach via the boarding
chair or other means of entry to the
aircraft happened to be a seat adjacent
to an exit {e.g., if, because of & narrow
nisle, a boarding chair could only get to
the first row, which was next to the
door). To mitigate these problems, the
Department is propesing that carriers be
required, where feasible, to provide
substitute service by another flight,
motor vehicle or other means, or to
provide denied boarding compensation
(DBC} to the person, just as if the person
had been bumped in an overbooking
situation.

For example, suppose that a
handicapped person is unable to board
& commuter flight in Small City X to
travel to Hub Y. The commuter carrier
would have a number of options. It -
could provide an accessible van that -
would drive the handicapped passenger
to Hub Y. If service from X to Y were
available on snother air carrier withine
reasonable time, the aircraft of which
are accessible to the passenger, the first
carrier could arrange service to Y on the
second carrier. If accessible serviceto ¥
from the nearby Hub Z were available
on aniother carrier within a reasonable
time, the first carrier could provide van

" service to Z where passenger could use

the second carrier’s service. In all cases,
the first carrier's substitute service -~ =
would be offered to the handicapped

_passenger without extra charge, As an ™"
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alternative 1o substitute service, the
carrier could offer the passenger DBC,

- which would be required, in any case, if
substiute service meeting the

- requirements of the rule were not

- available,

This substitule service requirement
would app]y only where feasible. For
example, in Alaska, there may aot be
roads between some paints, precluding
sutstitute van service. Some flights may
be pver water [e 8., 1o islands off the
New England Coast), and accessible
alternate air transporiation or ferry
service is not available. In these
situations, payment of DBC would be
the only option open o the carrier.

The Department seeks comment on
the cost and feasibility of this proposed
requirement, a8 well as on operational
considerations. For example, what, if
any, advance notice would it be
reasonable to require in order for
carriers to provide this substitute

service? Should there be time frames for”

the service different from those provided
in the proposed rule text? Should a
similar requirement pertsain o situations
. in which a handicapped person can
enter a plane but the aircraft cannot
accommodate the person’s wheelchair?
That is, if there is no room in the
baggage compartment for a wheelchair,
should the carrier be required to provide
substitute service for the wheelchair so
that it can catch up with the passenger
as soon as possible? Where substitute
service is not provided, should dedied

boarding compensation be required?- - -

Should the passenger have a choice, in
any case, between substitute service and
denied boarding compensation?

Regulatory Process Matters

This is neither a2 major rule under
Executive Order 12291 nor a significant
rule under the Department's Regnlatory
Policies and Procedures. The
Department certifies, under the
Regulatory Flexibility Act, that the
proposal, if adopted, would nothave a
significant economic effecton a
substantial number of small entities.
There are not sufficient Federalism
impacts to watrant the preparation of a
Federal assessment, The NPRM has
been reviewed and approved by the
Office of Management and Budget under
Execulive Order 12201,

List of Subjects in 14 CFR Part 382

Aviation, Handicapped.

Issued this 28th day of Pebruary 1990, st
Washington, DC.
Samue] K. Skinner,
Secretary of Transportation.

For the reasons set forth in the
preamble, the Department of

Transportation proposes {0 amend title
14 of the Code of Federal Regulatlons.
part 382. as follows: -

PART 302—NDNDTSCRM1NA110N ON
THE BASIS OF HANDICAP IN AR

TRAVEL

1. The authority citation for part 382
continues to read as follows:

Authority: Sections $04{a), 204{c), nnd 411
of the Federal Aviation Act of 1956, as :
amended {48 U.S.C. 1374(a), 1374(c}, end
1381).

2, By adding a new paragraph {c){7) to
§ 3682.23 thereof, to rqad as follows:

§382.23 Alrport iacilittes,

[c * s B

{7) Systema for moving withm ot
among terminals shall, when viewed as
a whole, be sccessible to and usable by
qualified handicapped individuals.
- - - - [ ]

3. By adding new paragraphs {a)[5),
(a)(6), and [a){7} to § 382.39 thereof, to
read as follows:

§ 36239 mﬂmm
equipreent.
L - - [ ] [ ]

a [ I )

(5) Chairs used to assist in
and deplaning mobility impaired
pemans shall be designed to safely
uppart the 89th percentile male, with &
afety factor of three shgll be dengned

’ to be compatible with the maneavering
space, aisle width and seat height of the

aircraft oo which they are intended to
be used, shaill be movable while in the
upright position, and shall meet the .
applicable wheelchair structoral and -
stability standards prescribed by the
American Nations| Standards Institute
(ANSI). In addition, the following
conditions shall be met;

{i) Adequate restraint systems,
designed to prevent incorrect
connection, shall be providedto -
stabilize passenger’s torso, hips and legs
and to prevent feet slipping off footrests
{where carrying up or down stairs is
required, 8 more extensive system may -

" be needed than for ramp bonrding};

{ii) A Jocking mechanism shail be
provided which prevents the chais from
moving while the passenger ia
transferring to or from the b -
chair and which will hold the chair in
place on slopes typically found in the
aircrafl boarding bridges or ramps;

(iii) Movable or removahle armrests
thall be provided with sufficient -
strength to aid in body positioning; - -

(iv) Backrest height shall not interfere
with passenger transfer o or from the™ -

chair: the seat shall slant back
slightly; where carrying up or down

- easy uee, and clearl

stairs is required, a movable or
removable headrest/backrest should be

- provided to support the passenger’s
- head end upper torso;

(v) Footrest(s) shall be provided that
adequately support passenger’s feet;
(vi] Structurally sound handles chall

' be provided, for pashing and

maneuvering the occupied chair by
carrier or other personnel, at the upper
backrest and, if carrying is.required, in
the vicinity of the footrests; gripping
surfaces shall be slip-resistant,
appropriately shaped and positioned for
identifiable; and
(vii) The seat shall be padded,
covered in a material which does not

" interfere with body repositioning.

(6) T, in the circumstances provided in
paragraph [a){4) of this section, &
qualified kandicapped person is unable
to board an sircraft, the carrier shall
offer substitute service to the passenger,
at no additional cost, in one of the
following ways, unless doing so is
infeasible:

{i) Using an accessible motar vehicle,
driving the passenger ta his or her
destination or the mext hub sirport at
which service 1o the destination is
available and acoessible to the
passenger. The motor vehicle shall :
depart within one hour of the scheduled

_ departure time of the flight on which the
~ passenger couid not beau:ommodawd.

or. .

(ii} Ensuring that the passenger is
provided air transportation on another
carrfer’s flight to his or her destination,
or to the next hub airport at which
service to the destination is available
and accessible 1o the passenger. The
alternate air transportation shall be on a
Hight thee scheduled departure time of
which is within three hours of the
schednled departure time of the flight on
which the passenger could not be
accomumnodated.

(7) U substitute service is infeasible,

" - or is not provided within the time

frames set forth in paragraph (a)(5) of
this sectian, the carrier shall provide to
the passenger compensation in the
amounts provided for denied board

- compensation for overbooking in 14 CFR

part 250. The carrier may offer the
passenger denjed boarding - - -
compensation a¢ an elternative lo
substitute aarvice, which the yusengel'
mny choose o acoept.

] K ] - * - -
{FRDoc.rmﬁeds-z-nMS am]
BILLING CODE 4070-43- - -
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14 CFR Part 382 dolcket on the Air Carrier Access Act Establishing & requirement for

. rule. 2 . ' accessibility is consistent with DOT
[Docket Na, 46811; Notice $0-10] " The Department made specific policy; the questions we have relate to
RIN 2105-ABE0 proposals on the provision of boarding technical feasibility and cost. With

Nondiscrimination on the Basis of
Handicap In Air Travel

acency: Office of the Secretary, DOT.

ACTION: Advance notice of proposed
rulemaking (ANPRM).

sUMMARY: This advance notice of
proposed rulemaking asks for comment
on a number of issues related to the
rulemaking to implement the Air Carrler
Access Act of 1986, on which the
Department believes that more
“information is necessary before
decisions can be made. The Department
will propose to amend its final Afr
Carrier Access Act rule if we conclude,
in response to comments to this notice,
thet additional provisions or changes in
existing provisions are warranted.

DATES: Comments should be received by

July 5,1990. Late-filed comments will be
considered to the extent practicable,
ADDRESSES; Comments should be sent
to Docket Clerk, Docket No. 46811,
Pepartment of Transporiation, 400 7th
Street, SW., Washington, DC 20590,
room 4107. For the convenience of

eqt:npment {including use of ground
wheelchairs, boarding chairs, ramps or
mechanical devices] to assist
passengers in enplaning and deplaning,
and proposed & series of design and
equipment requirements for accessible
lavatories in the June 22, 1988 NPRM..
That NPRM requested comment on
whether mechanical lifts should be
required, as opposed to other meansa
{e.g., boarding chairs, handlifting) to
assist disabled passengers on and off
aircraft, and whether specific standards .
should be set for boarding chairs. With
regard to the accessible lavatory . :
proposals, comments were requested on:
(1) What glternative arrangements
which would best protect the privacy of
on-board chair passengers in using such
lavataries and (2] how best to :
implement accessible features in
lavatories without removal of revenue

" seats.

_The Department received few useful
comments on these issues. Disability
groups stated that nothing in the ACAA
exempts any aircraft from providing
accessible lavatories regardless of a -

adequate information not forthcoming in
the response to the NPRM of June 1988, -
and in light of the commercial aviation
system not having developed such

- facilities, the Department feels it has the -

responsibility to lead a collaborative
effort to achieve consensus regarding
these accessibility features so needed
by those with severe mobility
impairments, It intends to begin this
process through this ANPRM.
Subsequently, the Department would
convene a conference concerning ail of
these topics. We would intend to engage
aircraft designers, lift designers, -
representatives of the disability groups,
and the carriers, in an effort to find
solutions which could provide a
substantive basis for rulemaking in
these areas. If necessary to provide -
information or develop facilities, the

- Department would also commit

resources to a research contract or

_project for these purposes.

The Department requests technical
and economic information to complete
its rule in the following areas: C

A. Boarding Assistance on Small ~ -

revenue seat loss. The airline industry . - Airplanes—The situation is very unclear
opposed any requirement for accessible - on the present state-of-the-art C
lavatories on aircraft under 199 seats . - technology in lift devices and boarding

- until it becomes technically feasible to - - - chairs being used by operators of small -

persons who will be reviewing the ,
dockel, it s requested that commenters
provide duplicate copies of their

comments. Comments will be available .

for inspection at this address Monday ™
through Friday from 9 a.m. through 5:30
p.m. Commenters who wish the receipt
of their comments to be acknowledged
should include a stamped, self-
addressed postcard with their
comments. The docket clerk will date-
stamp the postcard and maii it to the
commenter. A
FOR FURTHER INFORMATION CONTACT: |
Donald Trilling or Ira Laster, Office of
Policy and International Affairs,
Department of Transportation, 400 7th
St., SW., room 9117, Washinglon, DC
20590. Telephone 202-366-4813. A taped
copy of the ANPRM is available upon
requesi. ‘
SUPPLEMENTARY INFORMATION: This

advance notice of proposed rulemaking™ -

{ANPRM) requests comment on two

- features of great importance to those
with mobility impairments: (1) Lifts and
other boarding equipment for use in
regional and commuter aircraft and air
taxis, and 2) accessible lavatories and
narrowbody (i.e., aircraft with only ane
aisle) and smaller aircraft. The ANPRM
also seeks comment on matters
concerning additional accommodations
for persons with hearing impajrments
that were mentioned in comments to the

- reconfigure cabin inferiors at reagsonable
" cost without removing revenue seats.

. Regarding boarding equipment, .. .
disability groups stated that mechanical

. lifts should be required; that technology.

exists to provide safe, dignified boarding
of disabled persons, and that such :
assistance should be required on all size
aircraft, including lifting persons by
hand if necessary, and if requested. The
airline industry proposed exempting
small aircraft from boarding . - -
requirements, stating that lifting devices
to fit small aircraft do not exisi, and -
strong opposition to hand-carrying -
passengers. - .- o
These comments contained little, if -
any, new data on the costs, number of -
revenue seals requiring displacement,
and other advanteges and -+ - . -

disadvantages of alternative approaches -

to meet accessible lavatory and

" . boarding assistance requirements. The -

Department does not have sufficient
data of its awn, &t the preaent time. In
the absence of such information, it
would be premature to promulgate final
regulations. Consequently, the- -
Department decided to publish this -
ANPRM to acquire additional
informetion needed to further implement
the Air Carrier Access Act (ACAA).

aircraft (below 30 seats) to assist in
boarding and deboarding persons with -
limited mobility. With respect to such

- devices, the Department seeks

comments concerning their practicality,
the safety of the disabled passengers
and the crew frying to assist their
boarding/deboarding, and the capital,
operating and maintenance costs.

A long-standing but nevertheless
urgent problem is the need for a device
that will facilitate the boarding and -

: deboarding of many regional and

commuter aircraft by persons with
mobility impairments. Almost all such -
aircraft board from the tarmac and

" passengers with severa mobility

impairments sometimes are hand-
carried up and down narrow stairs built
into the aircraft door, which have weight
limitations, ) .

Hand-carrying a person up stairs is
dangerous and often can cause physical
stress and potential injury both to the -
pagsenger and to carrier or airport
personnel. Further, many operators of
small aircraft have few personnel at .
some terminals, necessitating special
advance planning to accommodate .
persons with severe mobility imitations. ™
For these reasons, the final ACAA rule
does not require hand-carryng.
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- Code sharing arrangements between
major carriers and regional and
commuter carriers has been increasing
the tendency for persons with severe
disabilities to travel on small aircraft.
Adding to the difficulties for small
carriers are siringent schedules which
often require short turn-around times.
Some carriers hand carry passengers on
and off planes because it is the quickest
way to load them and avoid flight
delays. )

A related problem is the need for a
“boarding chair”, specifically designed
to fit narrow cabin spaces, that can
maneuver their narrow aisles. Carriers
elaim that two personnel are needed to
lift passengers who are completely
physically immobile from boarding
chairs to a cabin seat.

The Department desires to assure the
widespread availability of mechanical
1ift devices and the regional airline
industry has made a concerted effort to
have such devices developed.
Eventually, DOT hopes to be able to
facilitate their use through rulemaking,
but it cannot do so yet without definitive
data on the availability and workability
of existing devices. If a sujtable device
does not exist, the Department will
encourage the development of such
devices capable of lifting passengers ...

" from ground level to the aircraft door
and visa versa. These vertical: *: - -
conveyance devices should be
developed and put into service at the
earliest possible date.

In 1987, $250,000 was provided by the
Congress to the FAA to foster the
development of a lifting device that
would provide improved access by
handicepped persons to commercial
aircraft. The FAA formed e working
group consisting of the Paralyzed
Veterans of America, the Regional
Airline Association, and the American
Association of Airport Executives to
consider how best to utilize these funds.
Based on their deliberations, the FAA
has issued a solicitation to develop a
boarding chair to fit cabin dimensions of
ten different small planes.

Concurrently, this working group is
considering the alternatives regarding
vertical conveyance devices. This work

- bas not advanced to the point where
there could be certainty in imposing a
“particular set of requirements through
‘ralemaking. )

‘The Department also {s aware that

- Mid-Canada Equipment Sales, Ltd., has
-built a prototype lift device which has
been tested successfully with a )
DeHavilland Dash 8 aircraft. Mid-

Canada has completed five devices that .

will be evaluated by five regional

* - garriers, The present design, however, iz -

not compatible with at least two models
of aircraft currently in service.

From the comments received in
response to the NPRM, the Department
is not aware of any other efforts to build
a device intended to assist persons with
mobility limitations to board and
deboard small aircraft. :

With respect to lifting devices the
Department seeks comments
concerning:

* The names and addresses of
manufacturers;

¢ The names and addresses of
carriers who have or are currently using
such devices; ) .

- Types of aircraft served;

. * Dimensions; :

¢ Principle of operation;

* Transportability;

* Maneuverability;

» Stability; .

» Source of power {e.g.. on board, -
electrical, etc.);

* Costs of acquisition and operation;

* General characteristics such as lift
p!adtforma. controls and safety features;
A -

+ Operational experience.

B. Accessible Lavatories—The ability

" to provide lavatory access varies widely
with regard to individual aircraft interior
‘cabin designs. A rule that lavatories
must be fully or partially accessible
could require substantial loss of revenue
seats due to the present constraints in
the configurations of some aircraft
cabins, While the final rule '
implementing the ACAA will require

" such lavatories for wide-body airplanes,
on the premise thai most are of -
sufficient size that such special

- arrangements can be accommodated,
narrowbody {e.g., 727, 737, DC-9 and
smaller afrplanes) would require major
design changes in the lavalory and
adjacent area, and in some cases, galley

- relocation, to provide reasonable access
and privacy. The Department seeks -
comment concerning lavatory design
possibilities and associated costa on all
such aircraft models which would allow
accessible lavatory objectives to be met
without loss of seats, or minimal loss of
seats, and would not jeopardize safety.

‘The NPRM for the ACAA fina! rule
-addressed accessibility of aircraft
lavatories at two levels. The fully
accessible level, proposed for larger
aircraft, considered a lavatory with

*. -specific accessible hardware features
.and large enough to permit & person -

using an on-board chair to enter, '
-maneuver, transfer and leave. A second’
_ partially accessible level lavatory, with
_the same accessible hardware was
-proposed for smaeller planes. Such -
1avatories would not require full -

entrance by passengers using the on-
board wheel chair, nor would the means
of privacy have to be equivalent to that
of other persons. :
The June 1988 NPRM sought comment
on how the disabled user's privacy can
best be protected. What features could

~ be implemented at reasonable cost?

Could & curtain or screen arrangement
provide adequate privacy? Could a door

- —or privacy curtain be installed without

causing seats to be removed, especially

- -in smaller aircraft? Could there be space

to allow a wheelchair to maneuver at
the door and allow a person to enter the
‘lavatory without causing the removal of -
seats, especially on smaller aircraft?
What lead time would be needed to
allow for the technical development of
an adequate facility? If & facility could
not be developed to meef these
requirements would a lesser degree of
privacy be acceptable (e.g. = privacy
curtain over the door)? ' .
Based on the oomments received,

- there wag little agreement on what

degree of accessibility was possible on

- narrowbody planes. The Department

has delermined that this is a complex
yuestion tied more to specific aircraft
type than to aircraft aize categories
which could not be answered with
sufficient certainty for rulemaking. What
is needed is additiona! technical and
economic information focusing on these
issues from those who design the
interiors of airplanes, the disabled °

- individuals who would use these

facilities, and the air carriers to whom
‘this will be one more added feature to

 be included as part of their service to

- the disabled community a broad
segment of the public, a
Narrowbedy Aircraft (100199 .

seats}—Clearly it is possible to require a
fully or partially accessible lavatory in
narrowbody planes but only at the high
costs of roughly 3 to 8 lost revenue seats
and considerable inconvenience for
other passengers, The Department
estimates the cost for such requirementa
would range from $80 to $200 million
annually by the year 2000, - o
. Some have suggested an accessible
Javatory could be provided on

narrowbody aircraft by combining two

adjacent lavatories or 2 cross-aisle

-lavatories, This reises questions as to -
- “what inconvenience would result to
. other passengers, with aisles and
" lavatories blocked off, and/or aisles
~mecupied by beverage carts. Passenger

traffic through the galley areas-and the

- mbility of the flight crew to perform

..necessary functions in the galley are

- also concerns. Taking away galley apace

“to free space for accessible lavatories

' ..aisopresenutarvineamblems for other

-
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passengers. Thus, there remain major
questions as to what such arrangements .
wonld do to traffic Bows through the
fuselage, and how yuch altered traffic .-
patterns would impair safety and .
interfere with flight crew functions.
Small Aircraft {10-100 seats)—The
airline Industry, the Boeing Company
and Ceneral Aviation Manufacturers
Association [CGAMA)} representatives
sssessed the existing cabin space and
lavatory apace in current 60-100 seat
aircrafi as being very tight: no room to
disrobe, no room for an attendant, and
the toilet is opposite the door in most
cases requiring a person {n an on-board
chair to execute a 180 degree turnto
transfer to the foilet seat. in their
opinion, there I8 no available room in
some present alrcralt configurations to
- create a privacy ares ouiside the
lavatory without the possible removal of
one to three revenue seat per aircraft,
GAMA was not firm on the seat loss
estimate pointing out that tha problem
" will differ by manufacturer, depending -
on the aircraft configuration. Their
representative speculated on & number
of possible ways to meet the NPRM )
requirements which might avoid loss of
seats. For example, most lavatories on
such aircrafl are located at the farthest
point in the rear cabin where people can
stand up, and it might be possible In

some confignrations to hook up a curtain .-

across the aisle in front of the lavatory

and create a privacy area, providinga | .

galley 1s not located in the resr,” ~
- Newly mapufactyred aircrafl of
current certificated type dealfns with
both the lavatory and galley located in
the rear cabin {miore than 50% of aircraft
have this configuration) might be
redesigned to create & privacy area by
relocating the galley up front in the
cabin where a coat close! presently
exisls in most models. GAMA cited
many potential problems associated
with this option e.g., the galley may pot
be able to fit in the coal closet or other
space up front in the cabin without seat
removal; many galleys are built directly
into the aircraft and manufacturers must
assure that the new galley would
withstand bearing load in a crash
situation. A very rough order of
magnitude estimste of the average cost
of galley relocation s §75,000 to $100,000
per lavalory, The cost of redesigning the
BAE 146.model aircraft to relocate the
galley in the front of the cabin was
estimated al roughly $200,000 total cost

per aircraft. GAMA does not foreseea
track on the headphones. Captioning

reduction in these costs due to future
economies of scale, because the tota)
number of aircraft in this class to be
replaced anaually is too small to Justify
* amortizetion of the costs. Thua, galley

. _a privacy area,

.following questions:

relocation would be expensive; probably
as expensive as removing seats to crea

The ATA cited n!fcrhaﬁvea fér‘ L

- accessible lavatories including .. - .
reconfiguration or removal of 2 gafley. - -

which would entail extreme expense
and constitute a clear undue financial
burden. o ' o
. For the pnrposes of this ANPRM, the
Department solicits comment on the
* For the various cabin configurations
of different aircraft types (under 200 -
seats), what physical layouts are .
possible to offer passengers at least

- visual privacy, and the ability to -

maneuver in the lavatories? .

- s What physical layouts are possﬁ:le
- which would provide disabled :
- passengers full maneuvering room using

the on-board chair inside the lavatory? -

- - What layouts would provide partial

accessibility, meaning a piivacy area/ -

- gurtain outside the lavatory?

. » Which designs can be accomplished
without the loss of revenue seats? :
Which design can be accomplished with
only a minimal loss of revenue seats?

¢ How would such arrangements

- impact on the passenger traffic within -

the cabin, fight attendant duties in

galleys, and the opportunity for .

passengers 1o use other lavptosies?
¢ How might such arrangements - -

“impair safety? L
_In small planes, where can the aisle

chairs be stored?

* Down to what size airplanes and
what types can such requirements
reasonably be imposed?
¢ Should the requirements for

. accessible lavatories be made a function

of stage length (i.e., the length of the

. flight which the aircraft performs) .
.instead of airplane size, and if so for
~ what stage lengths should such

requirements be imposed?

C. Additional Accommodations for
Hearing Impoired Persons~In the -
comments to the ACAA rulemaking

_ docket, commenters asked for some -

additional accommodations for persons
with hearing impalrments. Because the
Department is unsure of the fechnical or
economic Ieasibility of these
suggestions, we felt it was not
appropriate to dispose of them [n the
fnalrle -

The first was for captioning of in-flight
movies. Many hearing impaired persons
could not fully enjoy in-flight movies
because they could not hear the sound

movies would alleviate this problem.
‘The Department seeks comment on the

movies. The Depariment also seeks *

comment on the indirect economic .
impact of doing so (La., if movies wers

captioned, many persons in additionto . -
- those with hearing impalrments would . - -

be able to more fully enfoy movies . -
without renting a headset, which could
adversely affect headset revenue). -

. The second suggestion was for
providing telecommunications devices
for the deaf (TDDs} in on-board phone
banks. This service f» provided on some
aircraft. Where it 1s, should there be
TDD as well as voice phone service
available? What cost and feasibility
considerations are lnvolved? What -
degree of usage of TDD service is |

-reasonable to expect? - =

Regulatery Process Matters

The discussion In this notice Is oot
designed to resolve matters of policy,

but rather o determine how best to

overcome technical and economic ~
limitations constraining policy, This -
calls for a somewhat innovative -

‘procedure, different from standard
rulemaking. Therefore, through this
ANPRM, the Department! is requesting

comments on the above issues from aff
interested parties: disability groups. 1ift
designers and manufacturers, airplane
designers and mancfacturers and alr
carriers within 80 days. The comments
will be reviewed and, if necessary, the

- Department will publish summaries of

the various viewpointa. :

The Department anticipates a
conference of these same interest groups
{c bring dasigners and users fromthe - -
disabled community together for an
exchange of information. If necessary,
the Department would also engage a

- contractor 1o study one or more of the

issues, After a review of the information
we obtain, the Department will make a
decision on tsking additional regulatory
action covering the areas of inquiry. -
This ANPRM is not & major rule under
Executive Order 12201, It is a significant
rule under the Department’s Regulatory
Policies and Procedures. Because the

- document requests comments on

feasibility and cost issues about which
the Department currently has little

-information, the Department is not

preparing a regulatory evaluation ai this

- time. An evaluation would be prepared
_ with respect to any Iuture rulemaking

resulting from thia ANPRM. There are
not any Federalism implications to this
ANFRM, and & Federalism Assessment
consequently has not been prepared.
The Department will determine, at a
later ime, whether there are any amall -
entity impacty for whatever proposals

- derive from this notice. A Regulatory
~ cost and feasibility of caplioning - - -

Flexibility Analysls would be premature
atthispetat. - - - 7
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qued this 26th day of Fehruary 1990, at
Washington, DC. -

Samuel K. Skioner,
Secretary of Transportation,
{FR Doc. 904995 Filed 3-2-90; 8:45 am}

MLLING CODE 4910-82-M

49 bFR Part 27

[Docket No. £6813; Notice 80-12]

RIN 2105-AB62

Nondiscrimination on the Basis of
Handicap in Federally-Assisted
Programs

AGENCY: Office of the Secretary, DOT,

Acmion: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Department is proposing
to amend the portion of its rule to
implement section 504 of the
Rehabilitation Act of 1873, as amended,
concerning federally-assisted airport
facilities 48 CFR {27.71). The proposed
amendment would harmonize the rule
with a parailel provisior in 14 CFR part
382, which implements the Air Carrier
Access Act of 1988, The proposed rule
would also specifically apply the
Department's section 504 rule to air
carriers receiving Federal financial
assistance under the Essential Air
Service (EAS) program.

DATES: Comments should be received by
June 4, 1990. Late-filed comments will be
considered to the extent practicable.

ADDRESSES: Comments should be sent
to Docket Clerk, Docket No. 48813,
Department of Transportation, 400 7th
Street, SW., Washington, DC 20590,

- Room 4107. For the convenience of -
persons who will be reviewing the
docket, it is requested that commenters
provide duplicate copies of their
comments. Comments will be available
for inspection at this address Monday
through Friday from 8 a.m. through 5:30
p.m. Commenters who wish the receipt
of their comments to be acknowledged
should include a stamped, self-
addressed postcard with their
comments. The docket clerk will date-
stamp the postcard and mail it to the
commenter.

FOR FURTHER INFORMATION CONTACT: -
Robert C. Ashby, Deputy Agsistant °
General Couneel for Regulation end
Enforcement, Department of
Transportation, 400 7th St., SW., room
10424, Washington, DC 20590. Telephone
202-366~9306 {voice}; 202-755-7687
(TDD). A taped copy of the NPRM is
availabie on request,

SUPPLEMENTARY INFORMATION.

) Backgrounﬂ

This proposed rule concerns
accessibility of aviation facilities to
persons with disabilities. The proposal
would implement section 504 of the
Rehabilitation Act of 1973, which
Erohibita discrimination on the basis of

andicap in programa receiving Federal
financial assistance, and is related to
requirements under the Air Carrier
Access Act of 1988 {ACAA), which
prohibits diserimination on the basis of
handicap by air carriers provldmg air
transportation.

The Department’s section 504 rule,
first published in 1879, included
accessibility requirements for Federally-

assisted airports. The Department's rule -

to implement the ACAA {14 CFR part

" 382), published elsewhere In today’s

Federal Register, includes a provision
(14 CFR 382.23) requiring air carriers to
ensure that portions of terminals under
their control meet accessibility
standards, -
The Department had been concerned,
for some time, that 49 CFR 27.71 had
assigned to airport operators
accedsibility responsibilities for some
facilities or services often controlied by
air carriers. The new 14 CFR 382.23,
together with this proposed revision to
49 CFR 27.71, is intended to ensure that
the proper party, at each airport, has

"responsibility for ensuring that given

facilities and services meet accessibility
requirements.

Proposed Revision to 49 CFR 27.71

The proposed revisian to 48 CFR 27.71
is virtually identical to 14 CFR 382.23. It
is also very similer to the existing 49
CFR 27.71 in most respects. There are,
however, a number of changes from the
existing rule on which the Department
seeks comment. First, the Uniform
Federal Accessibility Standards {LUIFAS)
would be the basic accessibility
standard for eirports. Requirements
spelled out in the current 49 CFR 27.71
that are not specifically mentioned in
the proposed revision were deleted
because they are covered by UFAS,
Second, accessibility requirements for
terminal transportation systems (e.g.,
inter-terminal vans or buses, electric
carts used for transportation within
terminals, moving sidewatkas) would be
added.

Third, there would be a provision that
calls on airport operators to settle, in
their contracts or leases with carriers,
issues of who is responsible for
compliance with accessibifity

_ requirements. Fourth, there wouldbe a
new definition of “air carrier -

airport,"which would result in applymg

accessibility standards only to those
airports with scheduled airline service
that enplane at least 2,500 passengers
per year. This definition would replace
the existing part 27 definition of the
term, which was based on provisions of
FAA’s Airport Improvement Program
which have since been changed.

For unusual circumstances not
previded for in the rule, which would
make compliance impracticable with a
given provision of the regulation,
recipients would have access to the
exemption procedures of 49 CFR 5.11,
For example, a case inwhichan -
exemption might be sppropriate would
e one in which the recipient wpuld
otherwise have to make extensive
modifications to  terminal scheduled to
be torn down in the near future when a
new, accessible terminal was opened.
Anexemption in such a circumstance
could be conditioned, for example, on
other {e.g., operational} acnommodannnu
being made in the meantime. :

It ehould be pointed out that airport

operators have been subject to very
simflar rules since 1879, and al} :
terminals that receive Federal financial
essistance were to have been made
-accessible by 1982 under the 1979
requirements. Consequently, itis . .
unlikely that many airport operators will
have to make significant modifications
in their facilities, unless, for some =~ -
reason, they had failed to comply with
the existing requiremeats.

The one new requirement being
proposed concerns terminal :
transporiation systems, which the -
proposed rule would require to be made
accessible when viewed as a whole. {By
Mwhen viewed as a whole,” the o
Department meane, congistent with
normal practice under section 504, that
not every part of g facility or every _
vehicle need necessarily be accessible,

" if the overall facility and service are

accessible io and usable by individuals
with handiceps.) The Department seeks
comment on any cost-or feasibility -
problems that airport operators ar
others see in this provision. For

. example, is vehicle retrofit likely to be

necessary in order to meet this
requirement within the three yearﬁme

- frame of the proposai? If s longer time

were permitted (e.g. five years), could
vehicle accessibility be achieved
without retrofit? Are there alternatives
to vehicle acceasibility that wounid
suffice? What are ihe likely costs of

- various alternatives? What technical _ ..

problems, if any, are there with making
in-terminai systems {e.g., electric carts,
moving sidewalks) acoessible to
_handicapped passengers? .
The-proposed rule would cover -
“4erminal facilities and services,”
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including parking and ground
transporlation facilities, that are
“owned, leased, or operated on any
other basis...by an airport operator.”
The Department seeks commen! on
whether, and to what extent, this
provision should apply to services and
facilities which are provided by
contractors or concessionaires. For
example, parking managemant or inter-
terminal transportation may be provided
by a private firm under contract to the
airport operator. Concessions like
restaurants, bookstores; and gift shops
are typically provided by private
businesses who lease space in the
terminal, Should coverage extend to
these facilities and services, or should
the rule regch only those facilities and -
services directly aperated by the airport
operator? Should a distinction be made
between facilities and services directly
related to transporation, like parking
and terminal transportation systems,
and those which are not, like
concessions? '

It is likely that most federally-assisted
girports will have already established
transition plans, as the 1979 rule
required. However, this proposed rule
would provide that any existing
federally-assisted airport covered by the
rule that has not dene 50 must do so
within a year of the effective date of the
section.

Coverage of EAS Carriers .

In 1985, the Department inherited the
Essential Air Service [EAS) program
from the former Civil Aeronautics Board
{CAB). The EAS program provides
Federal subsidies to some carriers
{maostly regional carriers) to provide
service to small cities. The original CAB
version of 14 GFR part 382, issued under
the authority of section 504, required
EAS carriers, as a condition of financial
assistance, to follow requirements for
accessible facilities and services,

Since EAS recipients are air carriers
within the meaning of the ACAA, their
aperations are fully covered under the
new 14 CFR part 382. However, since
the new part 382 does not implement
section 504, EAS carriers would no
longer be subject, under that regulation,
to section 504 coverage and the subsidy
culoff sanctions that go with it. This
proposal is intended to close thig gap. by
requiring, under the authority of section
504, that EAS carriers comply with the
requirements of part 382 as a condition
of receiving Federal financial assistance.

Regulatory Process Matters

This is neither a major rule under
Executive Order 12291 nor a significant
rule under the Department's Regulatory
Policies and Procedures. The

Department certifies, under the
Regulatory Flexibility Act, that the
proposal, if adopted, would not have a
significant economic effect on a
substantial number of small enlities.
There are not sufficient Federalism
impacts to warrant the preparation of a
Federalism assessment. The NPRM has
been reviewed and approved by the
Department of Justice under Executive
Order 12250 and the Office of :
Manegement and Budget under
Executive Order 12282, -

List of Subjects in 49 CFR Part 27
Aviation, Handicapped. .

issued this 28th day of February 1990, at
Washington, DC. )

Samuel! K. Skinner,

Secretary of Transportation.

For the reasons set forth in the
preamble, the Department of
Transportation proposes 1o amend title
49 of the Code of Federal Regulations,
part 27:

PART 27~{AMENDED)

1. The authority citation continues to
read as follows:

Authority: Sec. 504 of the Rehabilitation
Act of 1973, as amended (29 U.8.C. 784]; sec.
16(a} of the Urban Mass Transpartation Act
of 1964, as amended {49 U.8.C. 1612(a}}; sec,
165(b) of the Federal-Aid Highway Acl of °
1973, as amended, 23 15.8.C. 142 note. Subpart
E is alao {ssued under sec. 317(c] of the
Surface Transportation Assistance Act of
1982 {48 U.S.C. 1612{d)).

Source: 44 FR 31468, May 31, 1979, uniess
otherwise noted. :

2.In § 27.5, the definition of “Air
Carrier Airport” is revised to read as
follows:

§27.5 Definitions.
& L ] L] * * ’
“Ajr Carrier Airport" means a public,
commercial service airport which
enplanes annually 2500 or more
passengers and receives scheduled
passenger service of aircraft,
. . % . - o
3. Section 27.71 thereof is revised to
read as follows:

§27.71 Airport facliities. -

{a] This section applies to terminal
facilities and services, including parking
and ground transportation facilities,
owned, leased, or operated on any other
basie at an air carrier airport by a
recipient of Federal financial assistance
from DOT for an airport. The -
requirements of thie section apply to
terminal facilities and services even if
the airport operator received Federal

financial assistance only for other - .

airport improvements. "

(b) Such facilities and services shall.

" when viewed as a2 whole, be accessible

to and usable by individuals with
handicaps. _

{c) All such facilities designed,
construcied, or altered efter the effectiv
date of this section shall be accessible
to individuals with handicaps. '
Compliance with the requirements of th.
Uniform Federal Accessibility
Standards (UFAS), or a substantially
equivalent standerd, shall be deemed in
compliance with this requirement, These
facilities shall also provide the following
additional accessibility features:

{1} The basic termina! design shall
permit efficient entrance and movement
of individuals with handicaps while at
the same time giving consideration to
their convenience, comlort and safety, .
The design, especially concerping the -
location of means of vertical access -
{e.g., elevators, escalators), shall
minimize any extra distance that - .«
wheelchair users must travel, compared

‘to other persons, to reach ticket

counters, waiting areas, baggage :
handling areas, and boarding locations. :

{2) The ticketing system shall provide -
individuals with handicaps the -
opportunity {0 use the primary fare
collection area o obtain & ticket and
pay the fare. :

{3) Outbound and inbound baggage
facilities shall allow efficient baggage
handling by qualified handicapped - -
individuals. Passenger baggage facilities
shall be designed and operated without
unattended physical barriers, such as
gates, which are Inaccessible for
individuals with handicaps.

(4) Each terminal shall contain at least
one telecommunications device for the
deaf [TDD) to enable persons with
hearing impairments {o make phone
calls from the terminal. The TDD(s) shall
be placed in a clearly marked, readily -
accessible location, and eirport signage -

* shall clearly indicate the {ocation of the

TDDS. . .
{5) Terminal information systems shall
take into ¢consideration the needs of
qualified handicapped individuals, The
primary information mode shall be

- visual words or letters, or symbols,

using lighting and color coding.
Terminals shall also have facilities for -
providing information orally. :
{8) Facilities for moving between the
gate aren and the aircraft, including, but
not limited to, loeding bridges and ’
mobile Jounges, shall be accessibie to

" individuals with handicaps.

{7) Systems for moving within or
‘among terminals shall, when viewed as
-a whole, be accessible to and usable by .
qualified handicapped individuals.
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{d) Bach existing terminal shall be
made uccessibie as soon as possible but
no later than three years afler the
effective date of this rule.

{1) Each such facility shail

(i) Include at least one accessible
toute from an accessible entrance to
those areas in which the carrier
conducts activities related to the
provision of air transportation; and

(ii) Include the accessibility features
specified in paragraphs (c)(1} through
(c)(7) of this section.

{2) An element or feature required by

- this paragraph to be accessible shall be
deemed to be accessible if it meets the
requirements of the standards
referenced in paragraph (c) of this
section. Departures from particular
scoping and technical standards by the

use of other methods are permitied
where substantially equivalent or
greater access to and usability of the
buildings or other fixed facilities is
provided. For this purpose, the special
technical provisions of 4.1.8(a}{4] of the
UFAS apply.

(3] Operational arrangements, in lieu

- of facility improvements, shall be

permitted for up to three years from the
effective date of this Part.

(e]) Contracts or leases between
airport operators and air carriers

concerning use of airport facilities shall

set forth the respective responsibilities
of the parties for compliance with
accessibility requirements under this
section and 14 CFR 382.23.

{f} If a recipient of Federal financial

assistance from DOT for an existing

airport facility has not already done so,
the recipient shall submit to the FAA a
transition plan meeting the requirements
of 48 CFR 27.85({d),

4. A new §27.77 is added to subpart D
to read as follows: . -

§21.77 Reciplents of Essentisl Alr Service
Subsidies. '

. Any air carrier receiving Federal
financial assistance from the
Department of Transportation under the
Essential Air Service program shall, as a
condition of receiving such assistance,
comply with applicable requirements of
14 CFR part 382, concerning
nohdiscrimination on the basis o
handicap in air travel. . :

[FR Doc. 90-4996 Filed 3-2-80; 8:45 am])
BILUNG CODE 4810-62-M ‘
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BEPARTME.NT OF TRANSPORTATION
Faderal Aviation Administration

14 CFR Part 11

[Docket Ma. 25821; Amcit. No. 11-33; ref.
Amdt. Hos. 121-214 and 135-36]
BIN 2720-A075

Exit Row Seating

&GENCY: Federa] Aviation
Adminiatration (FAA} DOT.
&cTion: Final rule; establishment sf
effective dote.

UM 2RY: This document establishes
the effective date for regulations
concerning exit row seeting that impose
information coliection requirements. At
the time the reguiations were adopted,
their reporiing and recordkeeping
requirements-had not been approved by
the Gilice of BManagement and Budget,
snd Lo reguiations could net be made
effoctive. That approval process now
L.us baen conpleted.
ETFECTIVE DATZ: }une 14, 1596,
FOR FURTHER INFORIRATION CONTALCT:
{3. Irene Mielda or Mr. John Walszh,
Ceneral Lega! Services Division [AGC~
100, Office of the Chief Coungel, 800
Independence Avenue, §W.,
Washirnzion, DG 205¢1. Telephone (262)
£37-3473.
SUPBLEMENTARY IHFCARMATION: (o

February 23, 1960, the Federal Aviztion -

Administration [FAA) adopte
Arzendment Nos, 121-214 and 135-28
prescribing requirements relating to the
seating of eirline passengers near
emergency exits (55 FR 8054: March 6,

1990). The rules apply to aircraft
operated by U.S. air carriers under part

121 of the Federal Aviation Regulations .

{FAR) and commercial operators under
part 135 of the FAR, except on-demand
air taxis with nine or fewer passenger
seats. They require that only persons
who are determined by the certificate -
holder to be able, without assistance, to
activale an emergency exit and to take
the additional acticns needed to ensure
safe use of that exit in an emergency
may be seated in exit rows,

Because the regulations (§5§ 121.585
and 135.12¢ of the FAR) centain
reporting and recordkeeping
requirements for which Office of
Management and Budget (OMB])
spproval was required, the effective
date of those sections was delayed until
approval could be obtained. On Apri} 23,
1800, OMB approved those
requirements. Approval is effective
through March 31, 1993, A cupy of the
aporoval may be examined at the FAA
Rules Docket, room 915G, 800
Independence Avenue, SW,,
Washington, DC.

Goaod Cause Justification for Immediate
Adoption and no Notice

The regulations on which this
document is based were adopted
following public comment on Notice of
Proposed Rulemaking No. 88-8. Because
this document merely esizblishes an
effective date for amendraents already
adopted and codifies OM3 approva! of
the information collection reguirements
in those amendments, the FAA has

-determined that further public notice

and opportunity for public comment are
unnecessary.

The Rule

.Accordingly, the FAA amends part 11
of the Federal Aviation Regulations {14
CFR pari 11) as follows:

PART 11—GENERAL RULE-MAKING
PROCEDURES

1. The authority citation for part 11
continues to read as foliows:

Authority: 49 App. U.S.C. 1341(a), 3342(d},
1248, 1354(a), 1401 through 1405, 142i through
1431, 1421, and 1502; 49 1.5.C. 108(g)
{Revised, Pub. L. 87448, January 12, 1963},

2. Section 11.101 is amended by
adding new section pumbers in
numerical order and OME Cantrel
Numbers to the table in paragraph (b} as
follows:

£11.101 OMB Control numbers assigned
pursuant to the Paperwork Reduction Act.

* x * « -
[b) Dieplay.
- N . Currert
14 CTR parl or section identified and OM3
described - cortol no,
§121.585 2120-0542
L] » - * *
§135129.... 2120-0542
» - - - *

Issued in Washington, DC, on June 8, 1890
Gregory 8. Walden,
Chisf Couznsel.
[FR Doc. 8013765 Filed 8-13-80; 8:45 am]
BILLING CODE <R10-13-54



