Federal Aviation Agency

REGULATIONS OF THE ADMINISTRATOR

Part 405

Chapter |l—Federal Aviation Agency

PART 405—RULE MAKING
PROCEDURES

-Bection 313 (2) of the Federal Aviation
Act of 1958 empowers the Administrator
of the Federal Aviation Agency to make
and amend such genersl or special rules,
regulations or procedures, pursuant to
and consistent with the provisions of the
Act, 85 he deems necessary to carry ouf

«such provisions and to exercise and per-
form his. powers and duties thereunder.
: In order to provide an appropriate
procedural fremework for exercising thé
riale making fupctiohs conferred upon
the Ageney by 'the new Act, this amend-
ment repeals as of December 31, 1858,
Part 405, “General Procedures”, of the
Procedural Regulations issued by the
Clvil Aeronautics Administration and
adopts’ a . revised' Part 405, captioned
“Rule Making Proeedures.” The Agenicy
will - follow the procédures required by
the Administrative Procedure” -Act for
preseribing both substantive riles, on the
one hand, end interpretative rules, gen-
-era] statements of policy, rules of Agency
‘sreandzation, procedure and praciice; on
the other hand. Accordingly, the prin-
¢ipal purpose of the revised. part is to
tescribs the general procedures  which
will fie followed. in issuing, amending, or
. ,repealing those substantivesrules .as -tg
which the Adminiétrative Procedure Act
requires publication.in the FepErRaL REG-
IsTER of g notice of proposed rule making,
and ah opportunity for interested per-
sons o comment, prior to'promulgation,

406.1

Rule Makin-g Procedures

Revised effective December 31, 1958

Turther, the  procedures set forth
heréin. witl.also be psed in promulgating
sueh other classes of tules ag the Ads

minjstrator ‘may voluntarily detertnine

should be issued upon notice and aftér
opportunity for comment by interested
persons. 'The rule ma¥ing procedures
herein preseribed will govern the promuls
gation of hoth “public rules” which are
4dpplicable to classes of persons and,
where apprepriate, “private riles” which
are applicable only to.e named party or
parties. Additionally, the revised part
prescribes - the requirements of the
Agzency goverhing the contents of all pe-
titions for rule making ot for exemption
from the requizements of a rule, issued
under -Title III or Title VI of the Act,
and deseribes the action which will he
taken by the Agency upon such petitions.

Since this amendment & not a sub-
stantivé rule but one of Agency proce~
dure, notice and public procedure hereon
aTe’ UNnecessary.

In consideration of the foregoing, and
in gecordance with section 3 of the Ad-
ministrative Procedure Act, I hereby
vepeal Part 405 of the regulations of the

Administrator-of Civil Aeronautics and,

adopt the following revised part in leu
bh.ereof effective December 31, 1958;

' Subpart A—-—Inlmdu:hon

Deﬂniticm of termas,

Subpart B—Rules Applicable fo Euls Making
Proceedings

Scope of rule making.

Initiation of rule making prooedurea.
Petition for rule making.

Action on petitions for rule making.

Bec.

406,11
405.13
405.13
405.12

405.185.
405.16

Notice of proposed rule making.
Particlpation by interested persoms
-1n rulé making procecdings.
Additional yule maaking procesdings,
Partleipation by the Board in rule
making procesdings.
Petitlone for exemption.
406.20 Action on petitlons for exemption.
40521 Rotuest for Informal appearances.
AvTHoRTTY: $F 405.1 to 20521 lsqued under
Bsc. 813 (a) of the Federal Avistion Act of
1058, Act of Avpust. 33, (988, T2 Stat. 762
(Pub. Law B6-728). Interpres or apply Sec.
1001; T2 Stat, 788 (Pub. Law 85-T730).

Subpart A-~Jntroduction
§ 405.1 Definition of terms.

~ Asused in thispart:

(a) “Act” means the Federal Aviation )
4¢t of 1958.

(b “Administrator” means the Ad-
minjstrator of the Federal Aviation
Agency, or his designes,

{g) “Agency" means the Federal Avia~
tion Ageney.

40511
405,13

£05.19

Subpart B—Rule Making Proceedings
§ 405.11 Scope of rule making.

ta) The procedures described in this
subpart relate to the issuance, amend-
ment, or repeal of substantive rules, In-
cluding those applicable to & ¢lass of per-
sons ar addressed to and served upon
named. persong whenever the Adminis-
trator deterzuines that such rules should
be adopted through the use of puhblic
rule making procedures;

{b} Normally, the Apency will issue
notices of proposed rule making and per-
mit the participation of interested per.
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sons whenever a substantive rule is in-.
volved unless the Agency for Ened cause

finds (and incorparates the finding and
a brief statement of the reasons therefor
iin the rules issued) that notice thereon
iz’ impracticabie, - unnecessary, or con-
trary to the public interest. As & gen-
eral rule. interpretative rules, genersl
statements of policy, and rules of Agency
organization, procedure or practice will
ba promulgated s& fAnal rules without
notice or risle making procedure thereon.
However, when the Administrator deter-
mines that notice and rule making
procedures should be followed in promul-
gating such'interpretative, policy, orgagi~
izational! and procedural  rules, the
provisions of this subpart will also apply;

(c} When the Administrator so de-
termines, the proceduras described in
this subpart wiil opply to the exemption
of Individuals or a ciass {rom the require-
ments of any substantive rule.

§ 40512 Inllmtm—l of rele mamng pro-
ures.

. Rule making procedurss will be ini-
tiated by the administrator, uwpon his
own migtion:. Providsd, That in so doing,
he will give due consideration to ithe
recommendations of other agencies of
Government, and the petitions of other
interested persons as hereinafter pro-
vided.

§ 405 13 . Petition for rufe ‘making.

~ Any interested person may petition the
Adminlstrator to issue, amend, or repeal
any rule without regard to whether it is
a substantive rule within the purview of
§ 405.11, ‘The petitlon shall set forth the
substance or text of the proposed rule or
amendment thereof, or shall specify the
rule sought to be répealed; shall contain

all facts, views, .arguments and data -
deemed to support the action requested,.
and shall indicate the interests of peti-

tioner therein.. Upon filing with the
Agency, potitions for rule meking will
become publie records available ‘for-in-
spectlon by any mtemst.ed person,

‘§405.14 Acion on petitions for rule

making. )
. Mo publie heaxing, argument, or othes

formal proceedings will be directly held-
an petifions filed purspant to §405.13°

prior to their dispositiom by the Agency.
If the Administretor determines that the
petition discloses- sufficielit ressons to
‘warrant such action,
. a.pproprla.te naotice g prupused rule mak-

istrator determines that the petition is

not sufficiently meritorious to justify in-

stituting &-rule making proceeding or
granting the requested relief, the Admin-
Istrator will notify the petitioner to that
effect,

§ 405.15 Notice of propaosed’ wule mak-
ing.

A general notice of proposed rule mak~
ing will be published in the FEDERAL REG-

"ISTER unless all persons subject to the
proposed rule are hamed and personally
served with such notice.  The notice,
wheiher published or personaily served,
shall include: (a). A statement of the

2

be will issue an-

time, place, and nature of the proposed
rule making. proceeding; (h) Reference
{o the authority under which issued; (¢}

- A deseription of the subjects and issues

involved or the substance and terms of
the proposed rule; (d) A statement of the
time within which written comments
must be submitted ang the nember of
required copies; () A description of the
nature and extent of the opportunity to
participate in such rule making proceed-
ing pursuant o §§405.16 and 405179,
which will be afforded interested parties.

g 405.16
sons-in rule _m:aking proceedings.

All interested persons will he afforded
an opportunity to participate in the rule
making proceeding through the submis-
sion of written data, ¥lews, or arguments.
The opportunity to participate may, at
the discretion of the Administrator, in-
chide ap ppporiupity to comment upon
ar respond to the criginal data, views, or
argnmenls submitéed by other. parties
when, after reviewing the original data,
views, and arguments submitted, such
acticn appears necessary or desirable.
In appropriate eascs, the Administrator
mey also afford interested pariies the
right to participate in rule making pro-
cedures of the type generally descrihed
in § 405.17.

§ 405.17 Additional rule making pro.
ceedings.

The procedurc to be followed in
rule making shall also encompass such
further procedurel steps as will hest serve
the purposes of the particular proceed-
ing. For . example,
may also be afforded the opportunity of

preseniing orsl argument, of participat-:
Jimg In a conference between the Admin-
Istyator or his representatives and inter- .

ested persons and organiZations, of

-appearing at informal hearitigs presided
over - by, & designated official of -the-
Agency, at’ which' & stenographie tran-

seript is maade, or of participating in any
othier procedure which appears to be de-

- sirable and appropriate in order to insure
-informed administrative action and ade-
" quate profection of private interests,

Morcover, BNy appropriate combingtion

-0f the foregumg procedures may be em-

pioyed in addition to the basie procedure
of permitting interested persons fo par-

ticipate In the yule making proceeding

through snbmission of written data,
wews, or arguments.

ing or, in proper circumstances, adopt '..§405 18 Participation by the Board in

.an appropriate final rule. If the Admin-

rule making proceedings.

. Pursuant to section 1001 of the Act, the
Board may enter its appearance and par-
ticipate as an interested parly in any

proceeding conducted by the Adminisd
‘trator under Title IIT and in those Titlg

VI' proceedings where the Adminis-
trator’s action may not be appealed to
the Board. In order fo indicate its in-
tention to participate, the Board may file
writfen data, views,or arguments in re-
sponse to & notice of proposed rile mak-
ing lzsyed by the Administrator, shall
have the fuil benefit of all other proce-
dural privileges accorded to the other
interested parties, and shall be equal]y
free to participate.

"VI of the Act,

Prrtivipation by interested per-

interested persons °

5 405.19  Petitions for exemption.

Any lnterested person or class of per-
sons may petition the Administrator for

& temporary or permancent excmption

from any rule issued under Title ITI or
The petition shall set
forth the substance or text of the rule
from whose reguirements exemption Is
sought, shall set forth the rellef re-
quested; shall contain all facts, views,
arguments and data deemed to support
the action requested, and shall indicate

~ how the interests of the petitloner are
affected. Upon fAling with the Agency, .

petitions for exemption. will become
public records available for inspection hy
any interested person.

£ 405.20
Lion.

No public hearing, argument, or other
formal proceedings will be directly held
‘on petitions flled pursuant to §405.19
prior to their disposition by the Agency.
If the Administrator determines that the
vetition discloses sufficient reasons to
warrant such action, he will issue an ap-
propriate notice of proposed rule making
or, in proper eéircumstances, adopt an ap-
propriate final rule embodying such
exemption. If the Administrator deter-
mites that the petition Is not suffciently

Aclion on petitions for exemp-

meritarious to Justify instituting a rule.
making proceeding or granting the re--

quested relief, the Administrator wiltl
nofify the petltinner to that effeet,

£ 40321 Regnest for mfon:nal appear-
ances. -

Any interested person may request and.
will he granted an opportunity to appear
informally before the propér official or
officials. of the Agency for thé presentae

tion, adjustment; or determination of a
gquestion or controversy pertaining to a

rule making function of the Agency. A
request for such an appearance shail be
submitted in writing and addressed to
the Federal Avigtion Agency, Washing-
ton 25 D. €., or td its nearest Regional
or District Oﬂlce

‘This part shall become en'ective on De=
cember 31, 1958,
B R QU‘EBADA, =

, " Administrator.
"IF, R. Doc, 58-10757; Flled, Dec. 31, 1058:
. 8:45 g m.]

Ezch amendmert t{a this part, as
issued, will be sudlisned i fhe
Federa] negister. Fresz copies
of availatle swendmeats may be
_reqguested from the Federal

Aviation Agency, Aeronautical
reference Branch, Attn:  w-124,
Washingion 25, U.C.
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Chapter ll—Federal Aviation Agency

SUBCHAFTER A—PROCEDURAL REGULATIONS
[Amat. 1}

" PART 405—RULE MAKING
PROCEDURES

Subpart C—Processing of Rufes

The of this subpart is de~
serdbed in § 405.25. Since it does not in-
volve & substantive rule and concerns
Agency procedure, notice and public pro-
cedure thereon are UNNECESSATY -,

In consideration of the foregoing, act~
ing pursuant to section 303{d) of the

. Federal Aviation Act of 1958, and section

" 3 of the Administrative Procedure Act,
I hereby amend Part #05 of the regula-
tions of the Federal Aviation Agency by
adding & npew Subpart C to read as
follows:
405,56
‘40526

405.97
10628

Soope and effect of subpart. .
Frocessing of petitions for rule make«

Issuanece of notice of proposed ztile
. IBAIng.
Prooeedings suhgequent to B notles
. of proposed File maging.
- Adoption and publicetion of Onal

SO0 R b,
3ub32 Dockets, -

AUTHORITY: 5% 405.25 to 405,32 {szued undar
acc. #1%c1) of the Foderal Avievion Act of
1USE. Ant af AwTast 22, 1958, T2 Stat. 752 (Pub.
Tavsr 82 Tio!. (oterpret or appiy sec. 303id),
10607 72 Stat. 748, 788 (Pub. Law 85-746).

§ 10323  Seope und effect of subpart.

This sabpurt. establishes the supple-
mental procedures which will be followed
b¥ the Bureaus und Offices of the Agency
in rule making proceedings and in grant-
ing or denying exemptions from rides and
regulations, as provided in Bubpart B of
this pars. It also designates the Bureau
or Office which is empowered to act for
the Adminhistrator irn connection there-
with. This part does not include the pro-
eedures Lo be followed in rule malking
procesdings conducted under the author-
ity of seclion 307:a) of the Federal Avia-
tion Act of 1858.

§ 405.26 Processing of petitions for rule
making,

Upon receipt of a petition for ruie
making, a copy thereof will be referred
for action ag provided in § 405.14 and this
subpatt to the Bureau or Office having
aubstantive responsibility for the suhject
matter luvolved. The original of the
polition will be retained in the official
rule making docket of the Agency main-
tained in the Ofice of the General
Counsel,

§ 405,27 Irseance of notice of proposed
rule making.

When in is determined thet a nolice
of provosed rule making is necessary or
desirable, the head of the appropriate
Bureau or Otfice will issue, subieet to the
approval of the General Counsel ag to
its form and legality, the notice provided
forin § 405.12, The head of such Buresu
or Office may also grant or deny requests
to extend the time specified in the notice
for the submission of datasviews or argit-
ments in réesponse thereto. A copy of
the notice and the grant or denial of o
request to extend the time specified in
the notice will be made & part of the
offteial rule making docket.

§ 405.28 Proceedings subsequent
notice of proposed rule making.

(a)> All written data, views or argu-
ments submitted in response to a notice
of proposed rule making or in the course
of additional rule making proceedings
in connection therewith shall be filed
with the number of copies specifled in
the nofice, Upon receipt by the Agency,
& copy will be forwarcded to the Bureau
or Office issuing the notice and the orig-
inaf will be retained in the official rule
making docket. .

(b)) When the head of the appropriate
Bureau or Office determines that addi-
tional rule making proceedings of the
type provided for in § 405.17 aro neces.
sary or desirable, he may designate rep-
resentatives 1o eonduct such proceedings,

~ A tull report of any mich progeeding will
.pe inciuded in the officigl rile making

o
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£ 405,29 Aduption and poblication of
tinaf rale.

After the appropriate Buresu or Office
has compieted Its analveis and eval(-
ation of the data, views and argumenis
submitied in support of =z proposed rule,
representatives of such Bureau or Office
and the Office of the General Counsel
will prepare, subject to the approval of
the General Coewnsel as to form and
legality, an appropiate rule. Thereafter
stuch rale will be submitted, together with
the recommendations of the head of the

' Bureau or Otfice end the General Coun-
sel to the Administirator for his consider-
ation and adeption. If adopted, the rule
will be published in the FErERaL REGISTER
and a copy included in ithe offcial rule
making docket,

§ 103.30 Drenisl of petivons for rule
making-

When it has been detrrmined that a
petition for rule making Iiled in accord-
ance witir § 405.13 should he denied the
appropriate Bureau or Office wlil pre-
pare, subjeet to the approval of the Geti~
eral Counsel as to form and legality, a
notice of denial for the signature of the
Administrator. A copy of such notice
will be included in the official rule
meking docket.

£405.31 Exemptiony.

fa) Processing of petfitions. Upon re-
ceipt of a petition for exemption from the
requirements of any rule or regulation
prescribed under Titles 11T and VI of

.the Federal Aviation Act of 1958, & copy
of the petition will be referred fo the
Bureau or Qffice having substantive re-
sponsibility for the subject matter in-
volved for acticn pursuant to § 405.20.
The orginal of the petition will be re-
tained in the official rule making docket.
The head of thic avpropriate Burean or
Office, subject to the approval of the -
General Counsc! as %o form and legallty,
may grant or deny the petivion. In the . .
event that the head of the Bureau or
Office finds that the grani or denial of -
such petitton involyves a technical ‘of
policy determination which should be
made by the Administrator, he will refes
the petition fogether with his recomiw
mendations and those of the General
Counsel to the Administrator for fingl
action.

(0) Notifieation ¢f the grant or dehninl,
Whenever a petition for cxemption is
granted or denied the Bureau or Office
having substantive responsibility for the
subject matter of the petition will pre-
pare, subject to the approval of the
General Counsel a5 to form and legality,
a notice to the petitioner of the action
taken, A copy of such notice will be
included in the official riue making
docket,

§ 105.32

The official Agenecy records periaining
to rule making actions and petitions for
exemptions will be maintained in the
Office of the General Counsel and, unless
orderest withheld from thé public under:
section 1104 of the Pedernl Aviation Act

of 1958, will be made availsble for. ex- . .

siningtion DF.
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¢! such records mav he obtained upon
varment of the ceste of such copies.
This amendment shal pe effcclive
upcnt Liic date of its purndcstion in ihe
PrpeEnAL REGISTER.
Issued in Washingion, D.C., on March
12, 1939, '
E, R. QOesana,
Administrator.
{FR Doc. 58-2413. Ftled, Mar. 15. 1358
8:51 r.m.f




