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As Mr, Macey s a i d , " t h e r e ' s a l l a y s two ' p i n i o n s ; t h e r e ' s 

the *pinion a man lias o f h imsen, and t h e r e ' s the ' p i n i o n o t h e r 

f o l k s have on h im. T h e r e ' d be two ' p i n i o n s about a c r a c k e d b e l l , 

i f t he b e l l c o u l d hear i t s e l f , " 

There a re two o p i n i o n s about highway b i l l b o a r d s - the one 

h e l d by the b i l l b o a r d owners and a d v e r t i s e r s and t hose who p r o f i t 

d i r e c t l y from the p lacement o f the b o a r d s , and - the one h e l d by 

most o f the r e s t o f u s . ' 

The a d v e r t i s e r s t h ink w e l l o f t h e i r s i g n s . Hear them as 

t hey e c h o , i n a b u l l e t i n o f the Outdoor A d v e r t i s i n g A s s o c i a t i o n 

o f Amer i ca , the p r a i s e o f t h e i r p r o p o n e n t s . Hear them: 

"The p o s t e r makers who make i n t e r e s t i n g p i c t u r e s , who sug­

g e s t the a r t s and f a c t s tha t l i f t us out o f the commonplace i n 

our mach ine -d r iven l i v e , s , t hese a r t i s t s a re ange la i n d i s g u i s e . 

They have found the s e c r e t o f the f i n e a r t s , that s p i r i t o f i n ­

s p i r a t i o n g l o r i f y i n g the commonplace ." 

" C e r t a i n l y few j o u r n e y s through the Uni ted S t a t e s o f f e r so 

much d i v e r s i t y o r grandeur that i the t r a v e l e r ' s eye does n o t r e s t 

w i t h r e l i e f upon some work o f a r t a f t e r the u n u t t e r a b l e boredom 

o f f e r e d b y n a t u r e . " 

And now I a s k you to turn from the c o n t e m p l a t i o n o f the 

p o s t e r maker ' s a r t as he and h i s f r i e n d s see i t to c o n s i d e r f o r 



a moment what tho l a d i e s o f the General F e d e r a t i o n o f Womens' Clubs 

t h i n k o f that same a r t , I r a o t e them: 

"The General F e d e r a t i o n o f Womens' Clubs i s o f the o p i n i o n 

tha t b i l l - b o a r d a d v e r t i s i n g i n the p u b l i c h ighways , o i t h e r i n the 

c i t y , suburb o r c o u n t r y , i s i n a r t i s t i c and u n s i g h t l y , end shou ld 

b o p r e v e n t e d by a l l l awfu l means ," 

L i s t e n f u r t h e r to the language o f the r e s o l u t i o n adop ted by 

t he t h i r t y - e i g h t h c o n t i n e n t a l c o n g r e s s o f the Daughters o f the 

Amer ican R e v o l u t i o n : 

" In the i n t e r e s t o f s a f e t y *md f o r the p r o m o t i o n o f s c e n i c 

b e a u t y and p r o t e c t i o n o f p r o p e r t y , we ur:;e the enactment o f s u i t ­

a b l e l e g i s l a t i o n i n a l l S t a t e s to bar p.ll a d v e r t i s i n g s i gns from 

the highways b o t h w i t h i n and wi thou t the r i g h t o f ways t h e r e o f , 

w i t h the p o s s i b l e e x c e p t i o n o f s i g n s on p r i v a t e p r o p e r t y which 

a d v e r t i s e o r i n d i c a t e e i t h e r the pe r son o c c u p y i n g the p remises 

i n q u e s t i o n o r the b u s i n e s s t r a n s a c t e d o r which a d v e r t i s e the 

p r o p e r t y i t s e l f , " 

And t o the o f f i c i a l u t t e r a n c e o f the Ch ie f o f the Un i t ed 

S t a t e s Bureau o f P u b l i c Roads : "They ( the highway a d v e r t i s i n g 

s i g n s ) are nnneeded by the p u b l i c and o f d o u b t f u l v a l u e t o the 

a d v e r t i s e r s . The i r d i s f i g u r e m e n t o f the l a n d s c a p e i s a n a t i o n a l 

d i s g r a c e . I t i s hoped that means may be found by s u i t a b l e l e g i s ­

l a t i o n to e f f e c t t h e i r c o m p l e t e e l i m i n a t i o n upon a l l roads c o n ­

s t r u c t e d i n p a r t w i th money a p p r o p r i a t e d by the N a t i o n a l Govern­

men t . " 
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The Ch ie f hopes f o r l e g i s l a t i o n - l e g i s l a t i o n that w i l l 

e l i m i n a t e , not mere ly r e g u l a t e t the a r t o f the b i l l b o a r d men, 

whether i t be r e a r e d w i t h i n o r wi thout the l i m i t s o f the h ighways . 

He i s moved t o t ha t hope not s o l e l y because he o b j e c t s t o the un-

needed and unwanted d i s p l a y s a s " b l o t s upon the l a n d s c a p e " , but 

a l s o b e c a u s e he b e l i e v e s them to be p o t e n t i a l l y dangerous i n 

t h e i r d i s t r a c t i n g demands upon the a t t e n t i o n o f the d r i v e r s o f 

m o t o r v e h i c l e s , q u i t e apar t from t h e i r p o s i t i v e menace when they 

a r e e r e c t e d where they o b s c u r e the v i e w o f i n t e r s e c t i n g roads 

and r a i l r o a d s o r o f c a u t i o n a r y and danger s i g n a l s . 

I c o n f i d e n t l y b e l i e v e tha t hope w i l l be n o t l o n g d e f e r r e d , 

and t ha t l e g i s l a t o r s and c o u r t s w i l l o r e l o n g a c c e p t the v i ew 

t ha t the p o l i c e power i s q u i t e e s adequate t o r e s t r a i n a s s a u l t s 

upon the sense o f s i g h t as i t i s t o p r o h i b i t the c a u s i n g o f 

o f f e n s i v e o d o r s and n o i s e s . 

B e f o r e I under t ake t o t r a c e v e r y b r i e f l y the t r e n d of laws 

and j u d i c i a l d e c i s i o n s vvhich appear t o warrant auch c o n f i d e n c e 

t ha t p o s i t i v e r e l i e f w i l l s h o r t l y come by f o r c e o f l a w , I shou ld 

l i k e t o r e f e r to c e r t a i n c i r c u m s t a n c e s in c o n n e c t i o n wi th the 

c h a r a c t e r o f the p r e s e n t a d v e r t i s i n g on ru ra l highways that sug­

g e s t a means o f e a r l i e r r e l i e f i n p a r t . 

I t has been our g e n e r a l o b s e r v a t i o n that o f a l l the p o s t e r s 

now d i s p l a y e d on t he main h ighways , t hose which a d v e r t i s e motor 

v e h i c l e s , g a s o l i n e , t i r e s , and motor a c c e s s o r i e s , as a c l a s s , a r e 
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more numerous and more o b j e c t i o n a b l e i n p o i n t o f s i z e than t h o s e 

o f any o t h e r c l a s s o f i n d u s t r y . Next i n o r d e r i t has seemed a r e 

t h o s e which h e r a l d the s u p e r i o r i t i e s o f c e r t a i n h o t e l s , i n n s , and 

c a f e s . These two c l a s s e s o f s i g n s have appeared from g e n e r a l o b ­

s e r v a t i o n t o c o n s t i t u t e a t l e a s t h a l f o f the t o t a l number o f r u r a l 

highway s i g n s . 

In o r d e r to v e r i f y these g e n e r a l i m p r e s s i o n s we have r e c e n t l y 

made a s t a t i s t i c a l survey o f the s i g n s on more then 200 m i l e s o f 

main highways i n Maryland and V i r g i n i a ad j acen t t o the N a t i o n a l 

G a p i t a l . In c o u n t i n g the s i g n s we i n c l u d e d Only t h o s e tha t were 

e r e c t e d on t h e i r own s tandards o r upon s t r u c t u r e s e s p e c i a l l y d e ­

v i s e d f o r the p u r p o s e , and e x c l u d e d the numerous very smal l t i n 

and wooden s i g n s that were t a c k e d upon o r hung from f e n c e s o r 

t r e e s , and a l l t h o s e o f l a r g e r s i z e which were e r e c t e d upon t h e 

p r o p e r t y o f the a d v e r t i s e r o r p a i n t e d upon the w a l l s o f h o u s e s . 

By so d o i n g we e x c l u d e d a l a r g e number o f s i g n s a t g a s o l i n e f i l l i n g 

s t a t i o n s and a lmos t as many a t "hot dog" s tands and r o a d s i d e i n n s , 

N o t w i t h s t a n d i n g t h e s e e x c l u s i o n s the b i l l b o a r d s a d v e r t i s i n g 

l u b r i c a t i n g o i l s and g a s o l i n e vsere found t o he more numerous on 

a l l the roads than t h o s e a d v e r t i s i n g any o t h e r commodity or bus i¬ 

n e s s . Of the 2 , 6 0 5 s i g n s coun ted on the 320 m i l e s o f main r u r a l 

h ighway , 594 , o r n e a r l y 23 p e r c e n t , were a d v e r t i s e m e n t s o f o i l 

and g a s . Adding t o these the number o f s i g n s a d v e r t i s i n g a u t o - • 

m o b i l e s and t rucks and t i r e s and motor a c c e s s o r i e s the number o f 
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b o a r d s u s e d by the i n d u s t r i e s p r o d u c i n g o r s e r v i n g motor v e h i c l e s 

was found to b e 878 or n e a r l y 34- p e r cen t o f the t o t a l number 

c o u n t e d . I t i s o n l y f a i r t o s a y , however , tha t the adve r t i s emen t s 

o f t he v e h i c l e s themse lves c o n s t i t u t e d l o s s than a f i f t h o f the 

number o f the g r o u p . 

S igns a d v e r t i s i n g h o t e l s , i n n s , t e a rooms , l u n c h rooms, and 

l u n c h s t a n d s , e x c l u d i n g those e r e c t e d upon the p r o p e r t y o f the 

a d v e r t i s e r s , numbered 7 0 2 , or about 27 p o r cen t o f the t o t a l num­

b e r ; and the two major g roups t o g e t h e r a c c o u n t e d f o r o v e r 60 p e r 

cen t o f the number o f s i g n s c o u n t e d . 

These a c t u a l coun t s on a l i m i t e d mi l eage o f main roads i n 
m 

one l o c a l i t y c o n f i r m i n g , as they d o , the g e n e r a l o b s e r v a t i o n s o f 

e n g i n e e r s o f the Bureau o f P u b l i c Roads throughout the c o u n t r y , 

s u g g e s t the p r o b a b i l i t y tha t a v e r y c o n s i d e r a b l e improvement o f 

the p r e s e n t c o n d i t i o n s c o u l d be o b t a i n e d by moral s u a s i o n p r o p ­

e r l y d i r e c t e d . 

I t may be assumed that the motor v e h i c l e and a s s o c i a t e d 

i n d u s t r i e s , and the h o t e l s , i n n s , and c a f e s , a re o f a l l p r e s e n t 

a d v e r t i s e r s , the most r e s p o n s i v e t o t he wi shes o f the r o a d ^ t r a v e l i n g 

p u b l i c . I f , a s we b e l i e v e , t he ways ide b i l l b o a r d s ' a r e r e a l l y o f ­

f e n s i v e t o the g r ea t m a j o r i t y o f road u s e r s , a s t r o n g demonst ra­

t i o n o f the o b j e c t i o n o f tha t c l a s s , e x p r e s s e d through the a s s o ­

c i a t i o n s o f m o t o r - v e h i c l e u s e r s , shou ld he e f f e c t i v e i n i n ­

d u c i n g many, a t l e a s t , o f t h e s e two g roups o f a d v e r t i s e r s to 
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abandon t h e i r p o l i c y o f r o a d s i d e a d v e r t i s i n g . 

As an i n d i c a t i o n o f the p o p u l a r a c c l a i m w i t h which such a 

change i n p o l i c y would bo r e c e i v e d I need o n l y r c f o r to the chorus 

o f p r a i s e which g r e e t e d the a c t i o n o f tho Standard Oi l Company o f 

C a l i f o r n i a when, i n 1924, i t t o r e down some 1 ,200 s igns on P a c i f i c 

Coas t highway s . 

But , a l t h o u g h a c o n s i d e r a b l e , measure o f r e l i e f can d o u b t l e s s 

be o b t a i n e d wi thou t l e g i s l a t i v e a c t i o n o r appea l to the c o u r t s , we 

a r e n o t p e r m i t t e d t o hope that a comple te e r a d i c a t i o n o f the n u i ­

sance can be e f f e c t e d by such moans. The u l t i m a t e r e l i e f must 

come through p r o h i b i t i o n e n f o r c e d by law; and, as I have p r e v i o u s ­

l y remarked, t h e r e i s now at l a s t . .after y e a r s o f d a r k l i n g p r o s ­

p e c t , more than a glimmer o f ' t h e approach ing dawn o f l e g i s l a t i v e 

and j u r i d i c suppor t f o r p r o p o s i t i o n s t o e r a d i c a t e the highway 

s i g n s by l e g a l means. 

This much o f p u b l i c r i g h t and a u t h o r i t y i s . a l r e a d y w e l l e s ­

t a b l i s h e d : 

Commercial s igns, o f a l l d e s c r i p t i o n s may b e ' r o o t o d out o f 

the highway r i g h t o f ways . The a u t h o r i t y t o do so i s c o n f e r r e d 

by lav/ upon the S ta te highway departments or l o c a l government 

a u t h o r i t i e s e i t h e r by e x p r e s s p r o v i s i o n or under the g e n e r a l 

powers with which they are v e s t e d i n nea r l y a i l o f the S t a t e s ; 

and the r i g h t so t o c o n t r o l the uses ' o f the p u b l i c r i g h t o f ways 

i s no t l i k e l y t o be s u c c e s s f u l l y c o n t e s t e d i n any S t a t e . 
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The c o u r t s w i l l a l s o s u s t a i n the r i g h t o f the p r o p e r p u b ­

l i c o f f i c i a l s to r e f u s e to pe rmi t the e r e c t i o n o f s i g n s at p o i n t s 

o u t s i d e o f the highway l i m i t s in the v i c i n i t y o f highway c u r v e s 

and i n t e r s e c t i o n s o r at o t h e r p l a c e s where the s i g n s so p l a c e d 

w i l l i n t e r f e r e w i th the f r e e v i e w o f the highway ahead to a d e ­

g r e e which v / i l l make them i n f a c t a s o u r c e o f danger to the u s e r s 

o f the r o a d , ? o r t h i s purpose the p o l i c e power i s c l e a r l y ade ­

quate *,7hen a p p l i e d on the grounds of p u b l i c s a f e t y and the g e n e r a l 

w e l f a r e , 

For the pu rpose o f d e f i n i n g t h o s e p l a c e s on p r i v a t e p r o p e r t y 

a t which the e r e c t i o n o f sigRS would c o n s t i t u t e a t r a f f i c hazard 

and would t h e r e f o r e be p r o h i b i t e d , a number o f S t a t e s have e n a c t e d 

laws s p e c i f i c a l l y p r o h i b i t i n g the p l a c i n g o f boa rds o u t s i d e the 

l i m i t s o f the highways on p r i v a t e p r o p e r t y at v a r i o u s d i s t a n c e s 

from c r o s s - r o a d s o r i n t e r s e c t i o n s o f highways wi th r a i l w a y s . 

Co lo rado p r o h i b i t s the e r e c t i o n o f s i g n b o a r d s upon or a l o n g 

••my p u b l i c h ighway, out-side an iv .corpora. ted town o r c i t y , w i t h i n 

300 f e e t from i n t e r s e c t i n g c o r n e r s , o r upon or a l o n g any sharp 

c u r v e i n such manner ?,s t o o b s t r u c t the f u l l v i ew o f such cu rve 

o r i n t e r s e c t i n g highway by t r a v e l e r s on the M g h w p y s . 

Nebraska a l s o p r o h i b i t s the p l a c i n g o f s i g n s a l o n g or upon 

any p u b l i c highway w i t h i n 300 f e e t o f a r a i l r o a d c r o s s i n g o r the 

i n t e r s e c t i o n o f two c r o s s r o a d s a t g r a d e . 

http://iv.corpora.ted
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Michigan has s i m i l a r law wi th change o f the d i s t a n c e t o 

500 f e e t . In F o r t h Dakota i t i s a misdemeanor t o p l a c e o r main­

t a i n a b i l l b o a r d on p r i v a t e p r o p e r t y w i t h i n a thousand f e e t o f 

a g rade highway c r o s s i n g , i n such p l a c e or manner as to i n t e r ­

f e r e w i t h a f r e e and c l e a r v i e w o f the c r o s s i n g . 

Beyond the c o r p o r a t e l i m i t s o f c i t i e s or v i l l a g e s , the 

W i s c o n s i n s t a t u t e d e c l a r e s the t r i a n g u l a r a reas bounded by two 

i n t e r s e c t i n g highways and the l i n e drawn between p o i n t s i n t h e i r 

c e n t e r l i n e s 1,000 f e e t from the c e n t e r o f the i n t e r s e c t i o n t o 

be p r o h i b i t e d ground f o r any d a n g e r - p r o d u c i n g s i g n . 

Washington f o r b i d s the e r e c t i o n o f v i e w - o b s t r u c t i n g s i g n s 

w i t h i n 500 f e e t o f a r a i l r o a d - h i g h w a y grade c r o s s i n g , and the 

Kansas Highway Commission, under a u t h o r i t y o f the r e c e n t l y r e ­

v i s e d highway laws o f the S t a t e , has p r o h i b i t e d the e r e c t i o n o f 

s i g n s on p r i v a t e p r o p e r t y w i t h i n 1,000 f e e t o f r o a d c r o s s i n g s 

where such s i g n s would "be an o b s t r u c t i o n t o the s i g h t d i s t a n c e 

o f any v e h i c l e t r a v e l i n g upon the h ighway ." The S ta te highway 

e n g i n e e r r e p o r t s tha t the r e s o l u t i o n o f the commiss ion has not 

b e e n c o n t e s t e d i n the c o u r t s , and i s b e i n g c o m p l i e d wi th by a 

l a r g e m a j o r i t y o f the a d v e r t i s i n g f i r m s . 

A l l t he se laws and r e g u l a t i o n s aim t o p r o h i b i t the e r e c t i o n 

o f s i g n b o a r d s ' o n p r i v a t e p r o p e r t y at c e r t a i n p l a c e s where t h e i r 

e r e c t i o n would c r e a t e a d e f i n i t e t r a f f i c h a z a r d . So f a r as I 

have been a b l e to a s c e r t a i n , none o f than has been c o n t e s t e d . 
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3 u t , w i t h the e x c e p t i o n o f the Nebraska s t a t u t e , i t shou ld be 

n o t e d tha t a l l o f them, i n a d d i t i o n t o e s t a b l i s h i n g a p r o h i b i t e d 

2 o n e , a l s o l i m i t the a p p l i c a t i o n o f tho law t o s i g n s w i t h i n such 

zones which " o b s t r u c t the v i e w " . When so l i m i t e d I t i s highly-

p r o b a b l e tha t the e s t ab l i shmen t o f such zones would be u p h e l d 

b y the c o u r t s . 

I t i s a l s o w e l l e s t a b l i s h e d that a permi t may be r e q u i r e d 

f o r the e r e c t i o n o f a b i l l b o a r d on p r i v a t e p r o p e r t y a t any p l a c e , 

wi thou t r e f e r e n c e to d i s t a n c e from the road , and tha t a f e e may 

be charged f o r such a p e r m i t . Laws o f t h i s k i n d a r e on the 

b o o k s o f a number o f S ta t e s and have been adop ted as o r d i n a n c e s 

by many c i t i e s . There i s s t r o n g p r o b a b i l i t y tha t the c o u r t s 

would s u s t a i n the- r i g h t o f the S ta te t o charge f o r such a pe rmi t 

or l i c e n s e a f e e which would b e i n f a c t p r o h i b i t i v e i n amount, 

o r one which would d i s c r i m i n a t e , by a s l i d i n g s c a l e , be.tween 

•small and l a r g e s i g n s , o r one which would r e q u i r e a payment i n 

g r e a t e r amount f o r a s i g n t o be e r e c t e d c l o s e t o a road than f o r 

one t o b e e r e c t e d a t a g r e a t e r d i s t a n c e . 

For t h i s v i ew the re i s s t r o n g suppor t i n the d e c i s i o n of 

the Uni ted S t a t e s Supreme Court i n .the ca se o f S^. Lou i s A d v e r ­

t i s i n g Co. v . C i ty o f S t . L o u i s , e t a l , d e c i d e d March 2 4 , 1 9 1 9 . 

In t h i s c a s e i t was con tended by the a p p e l l a n t t h a t : 

"The c o s t o f bu i ld i r .g -pa r i rd t s , i n the c a s e o f b i l l b o a r d s 

i s s e v e r a l hundred t imes what i s r e o u i r e d f o r o t h e r s t r u c t u r e s . 
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Th i s d i s c r i m i n a t i o n , apparent on the f a c e o f the o r d i n a n c e , must 

b e condemned as u n c o n s t i t u t i o n a l . The whole o rd inance so f a r as 

i t d e a l s wi th b i l l b o a r d s , i s b a s e d on no p u b l i c p o l i c y , but on 

h o s t i l i t y t o a l e g i t i m a t e b u s i n e s s . " 

To t h i s c o n t e n t i o n the Court r e p l i e d , as f o l l o w s : 

" I f the c i t y d e s i r e d to d i s c o u r a g e b i l l b o a r d s by a h i g h 

t a x we know of n o t h i n g t o h i n d e r , even apart from tho r i g h t t o 

p r o h i b i t thorn a l t o g e t h e r a s s e r t e d i n the Cus&ck C o . Case . " This 

d e c i s i o n o f the h i g h e s t Court o f the land would seem to be c o n ­

c l u s i v e as t o the r i g h t t o l a y a t ax upon s i g n b o a r d s , wherever 

p l a c e d , even though the tax i s s e v e r a l hundred t imes that which 

i s l e v i e d upon o t h e r p r o p e r t y , and o f such amount as a c t u a l l y to 

d i s c o u r a g e the e r e c t i o n o f tho s i g n s . 

Th i s much, then , would appear to toe d e f i n i t e l y e s t a b l i s h e d : 

That the S t a t e can p r o h i b i t a l l a d v e r t i s i n g s i g n s o f what­

e v e r k i n d w i t h i n the highway r i g h t o f ways . 

That tho S ta te can impose a tax upon s i g n s e r e c t e d upon 

p r i v a t e p r o p e r t y which w i l l have the e f f e c t o f d i s c o u r a g i n g the 

e r e c t i o n o f such s i g n s ; and 

That i t can p r o h i b i t the e r e c t i o n o f s i g n s on p r i v a t e p r o p ­

e r t y w i t h i n s p e c i f i e d a reas whore the s i g n s d o , i n f a c t , c o n s t i ­

t u t e a d a n g e r ' t o the p u b l i c s a f e t y by o b s t r u c t i n g the f u l l v i ew 

o f i n t e r s e c t i n g h ighways . 
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Prom t h i s l a t t e r p o s i t i o n Connec t i cu t has gone a s t e p f u r ­

t h e r . I t s l aw , e n a c t e d i n 1927 , p r o v i d e s t h a t : "Adver t i sements 

and s i g n s s h a l l n o t be d i s p l a y e d w i t h i n one hundred f e e t o f any 

p u b l i c pa rk , S t a t e f o r e s t , play-ground o r ceme te ry , or w i t h i n 

f i f t e e n f e e t from the o u t s i d e l i n e o f any highway o u t s i d e o f the 

t h i c k l y s e t t l e d or b u s i n e s s p a r t s o f a c i t y o r town, * * * , " In 

t h i s a c t t h e r e i s no r e f e r e n c e t o s a f e t y as the b a s i s o f the p r o ­

h i b i t i o n ; and, on the c o n t r a r y , one may i n f e r from the r e s t r i c t i o n s 

v/i th r e s p e c t t o p a r k s , f o r e s t s , p l a y - g r o u n d s , and c e m e t e r i e s that 

the p u r p o s e s a re a e s t h e t i c i n c h a r a c t e r , but they a re not so d e ­

f i n e d , p r o b a b l y because i t was assumed t h a t , i n v i e w of. the l o n g 

l i n e o f adve r se j u d i c i a l d e c i s i o n s , the p o l i c e power c o u l d no t be 

employed to such e n d s . 

In Great B r i t a i n the Adve r t i s emen t s R e g u l a t i o n Act o f 1907 

a u t h o r i z e s any l o c a l a u t h o r i t y t o make b y - l a w s " for r e g u l a t i n g , 

r e s t r i c t i n g , o r p r e v e n t i n g the e x h i b i t i o n o f a d v e r t i s e m e n t s i n 

such p l a c e s and i n such manner, or by such means, as to a f f e c t 

i n j u r i o u s l y the a m e n i t i e s o f a p u b l i c pa rk o r p l e a s u r e promenade, 

o r to d i s f i g u r e the na tu ra l b e a u t y o f a l a n d s c a p e , " 

In the P h i l i p p i n e I s l a n d s a s t a t u t e e n a c t e d i n 1914 l e v i e d 

a t ax upon b i l l b o a r d s and a l s o gave the C o l l e c t o r o f I n t e r n a l 

Sevenue tha power t o remove any si ; vn or b i l l b o a r d e x p o s e d t o p u b ­

l i c v i e w which , a f t e r due i n v e s t i g a t i o n , he d e c i d e d was " o f f e n s i v e 

t o the s i g h t o r o t h e r w i s e a n u i s a n c e . " 
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The enforcement o f b o t h o f t hese laws has b e e n at tacked, 

and t h e i r v a l i d i t y has been s u s t a i n e d by the h i g h e s t c o u r t s ; bu t 

i n the Uni ted S t a t e s the c o u r t s f o r mar.y y e a r s have r e f u s e d t o 

suppo r t a p p l i c a t i o n s o f the p o l i c e power to a c c o m p l i s h a mere ly 

a e s t h e t i c p u r p o s e . The g e n e r a l tone o f such r u l i n g s i s i n d i c a t e d 

by the d e c i s i o n i n the c a s e o f P a s s a i c v . P a t e r s o n S i l l P o s t i n g 

C o . (1305) i n New J e r s e y , ' i n which i t was s a i d : " A e s t h e t i c c o n ­

s i d e r a t i o n s a re a mat te r o f l uxury and i n d u l g e n c e r a t h e r than o f 

n e c e s s i t y , and i t i s n e c e s s i t y a l o n e which j u s t i f i e s the e x e r c i s e 

o f the p o l i c e power t o take p r i v a t e p r o p e r t y wi thout c o m p e n s a t i o n . " 

As s t a t e d by P r o f e s s o r Freund o f Chicago .in h i s t r e a t i s e on 

"The P o l i c e P o w e r , " w r i t t e n i n 1904 : 

" I t I s g e n e r a l l y assumed that the p r o h i b i t i o n o f u n s i g h t l y 

a d v e r t i s e m e n t s ( p r o v i d e d they are no t i n d e c e n t ) , i s e n t i r e l y b e ­

yond t he p o l i c e p o w e r , and an u n c o n s t i t u t i o n a l i n t e r f e r e n c e w i t h 

the r i g h t s o f p r o p e r t y , " 

But P r o f e s s o r Freund went on to^add , even a t that e a r l y 

dat e t h a t : 

" P r o b a b l y , however , t h i s I s not t r u e . I t i s c o n c e d e d tha t 

the p o l i c e power i s adequate t o r e s t r a i n o f f e n s i v e o d o r s and 

n o i s e s . A s i m i l a r p r o t e c t i o n t o the e y e , i t i s c o n c e i v e d , would 

n o t e s t a b l i s h a new p r i n c i p l e , bu t c a r r y a r e c o g n i s e d p r i n c i p l e 

t o f u r t h e r a p p l i c a t i o n s . " 
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The tendency o f the c o u r t s i n r e c e n t y e a r s to i n c l i n e to 

P r o f e s s o r I r e u n d ' s v i ew i s i l l u s t r a t e d b y the d e c i s i o n o f t he 

Uni ted S t a t e s 5upremen€ourt In the S t . Lou i s P o s t e r A d v e r t i s i n g 

c a s e . 

The p l a i n t i f f " i n e r r o r and a p p e l l a n t c o n t e n d e d tha t c e r t a i n 

r e g u l a t i o n s of the c i t y r e q u i r i n g c o n f o r m i t y t o t he b u i l d i n g liiisa 

i n the e r e c t i o n o f s i g n b o a r d s c o u l d r e s t o n l y on a e s t h e t i c c o n ­

s i d e r a t i o n s and d i d no t warrant e x e r c i s e e f the p o l i c e p o w e r , 

Ur. J u s t i c e Holmes, d e l i v e r i n g the. o p i n i o n o f the Cour t , 

March 2 4 , 1919 , s a i d : 

" P o s s i b l y one o r two d e t a i l s , e s p e c i a l l y the requirement o f 

c o n f o r m i t y t o the b u i l d i n g l i n e , have a e s t h e t i c c o n s i d e r a t i o n s i n 

v i e w more o b v i o u s l y than any th ing e l s e . But as the rcain burdens 

imposed s tand on o t h e r ground, we shou ld not be p r e p a r e d t o deny 

the v a l i d i t y o f r e l a t i v e l y t r i f l i n g r equ i r emen t s that d i d no t 

l o o k s o l e l y t o the s a t i s f a c t i o n o f rudimentary wants that a l o n e 

we g e n e r a l l y r e c o g n i s e as n e c e s s a r y . " 

Of l a t e r da te end g r e a t e r p o i n t i s the d e c i s i o n i n the c a s e 

o f P e o p l e v . S t e r l i n g (1937) i n which the New York t r i a l j u d g e , 

h o l d i n g that whether b i l l b o a r d s c o n s t i t u t e a n u i s a n c e in the 

A d i r o n d a c k S t a t e Park, p o r t i o n s o f which are s t i l l p r i v a t e l y owned, 

v/as a q u e s t i o n o f f a c t t o be d e c i d e d on the e v i d e n c e , s a i d : 

""We have r e a c h e d a p o i n t i n the development o f the p o l i c e 

power where an a e s t h e t i c pu rpose needs but l i t t l e a s s i s t a n c e 
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from a p r a c t i c a l one i n o r d o r t o wi ths t and an a t t a c k on c o n s t i ­

t u t i o n a l g r o u n d s . " 

Two y e a r s b e f o r e t h e l a s t - q u o t e d d e c i s i o n was rendered the 

Nevada l e g i s l a t u r e had p l a c e d upon the s t a t u t e books o f the S t a t e 

a law which seems to go as f a r in the d i r e c t i o n o f a p p l y i n g the 

p o l i c e power t o the s u p p r e s s i o n o f s i g n s on a e s t h e t i c grounds as 

e i t h e r tho B r i t i s h or P h i l i p p i n e s t a t u t e s . 

P r o v i d i n g f o r the t a x a t i o n o f a l l s i g n b o a r d s , wherever 

e r e c t e d , and making i t un lawfu l to e r e c t a s i g n wi thou t f i r s t s e ­

c u r i n g a pe rmi t from the coun ty . C l e r k , tho law f u r t h e r p r o v i d e s 

t h a t : 

"No p e r m i t s h a l l be g r a n t e d f o r the e r e c t i o n o f any b i l l ­

b o a r d s i g n o r o t h e r form of n o t i c e on any l o c a t i o n which may 

measurab ly d e s t r o y the na tu ra l beauty o f the s c e n e r y * * * . " 

So f a r as I have been in fo rmed t h i s Nevada law has n o t b e e n 

c o n t e s t e d ; and the next t e s t o f the v a l i d i t y o f t he a e s t h e t i c 

g round i s l i k e l y t o come i n the c a s e o f the i n j u n c t i o n s t e m p o r a r i l y 

g r a n t e d i n Massachuse t t s where i t i s con t ended tha t c e r t a i n r e g u ­

l a t i o n s adop ted and e n f o r c e d b y the S ta te Department o f P u b l i c Works 

a r e i n c o n t r a v e n t i o n o f the Fede ra l C o n s t i t u t i o n . Among o t h e r r e ­

s t r i c t i o n s , t hese r e g u l a t i o n s p r o v i d e , " that no o u t d o o r a d v e r t i s i n g 

s h a l l b e p a i n t e d or a f f i x e d upon any f e n c e o r p o l e w i t h i n f i f t y 

f e e t o f any p u b l i c way, n o r upon any r o c k o r t r e e nor d i r e c t l y 

upon any w a l l ; and that no pe rmi t w i l l be g r an t ed near c e r t a i n 



- 15 -

p u b l i c ways whero , i n the o p i n i o n o f the d i v i s i o n o f highways o f 

the depar tment , hav ing r e g a r d t o the u sua l s c e n i c beauty o f the 

t e r r i t o r y , s i g n s would he p a r t i c u l a r l y harmful t o the p u b l i c w e l ­

f a r e . E v i d e n c e i n t he se c a s e s i s now b e i n g heard b e f o r e a mas t e r . 

The d e c i s i o n s , when g i v e n , w i l l d o u b t l e s s b e r ev iewed by t he 

Supreme Court o f the Uni ted S t a t e s ; and whether the time i s y e t 

r i p e f o r an u n q u a l i f i e d e x t e n s i o n o f the p o l i c e power to c o v e r o f ­

f e n s e s a g a i n s t the sense o f s i g h t w i l l depend upon t h e - o u t c o m e . 

However, the r e g u l a t i o n p r o h i b i t i n g the p l a c i n g o f s i g n s 

w i t h i n 50 f e e t o f t he h ighway, and the laws i n C o n n e c t i c u t and 

Nevada impos ing s i m i l a r r e s t r i c t i o n s upon r o a d - b o r d e r i n g zones of 

15 and 30 f e e t r e s p e c t i v e l y , do no t r e s t e n t i r e l y o r even to any 

c o n s i d e r a b l e e x t e n t upon c o n s i d e r a t i o n s o f a e s t h e t i c s . ' There are 

i n v o l v e d he re s e v e r a l c o n s i d e r a t i o n s , among them: 

1. The p r o p o s i t i o n tha t any a d v e r t i s i n g s i g n a d j a c e n t 

to a highway i s p o t e n t i a l l y dangerous because i t may 

d i s t r a c t the a t t e n t i o n o f the d r i v e r o f a motor v e ­

h i c l e and so c o n t r i b u t e to an a c c i d e n t . 

3 . The p o s s i b i l i t y that a b i l l b o a r d e r e c t e d c l o s e t o a 

highway may be blown on to i t by f o r c e o f t he wind 

and so cause i n j u r y t o p e r s o n s t r a v e l i n g on the 

road or form an o b s t r u c t i o n t o t r a f f i c ; and 

3 . The f a c t tha t s i g n boa rds e r e c t e d c l o s e t o the h i g h ­

way i n r e g i o n s o f heavy snow f a l l may cause the forma­

t i o n o f t r a f f i c - b l o c k i n g s n o w d r i f t s . 
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i n v i ew o f the d e c i s i o n o f the Supreme Court i n the S t . 

L o u i s c a s e , i t would seem p r o b a b l e that such p r a c t i c a l c o n s i d ­

e r a t i o n s would b e deemed s u f f i c i e n t t o s u s t a i n t he v a l i d i t y o f 

p r o h i b i t e d zones o f moderate w i d t h . In t h i s c a s e one o f the 

r e g u l a t i o n s compla ined o f was that which r e q u i r e d that t h e ' b i l l ­

b o a r d s s h o u l d be 15 f e e t from the s t r e e t l i n e . The a p p e l l a n t 

a s s e r t e d that t h e r e was n o t h i n g t o j u s t i f y the requ i rement , s i n c e 

i t c o u l d o n l y have r e l a t i o n t o the danger o f t h e i r b e i n g blown 

down, a danger i n t h i s c a s e v e r y remote as the boa rds i n q u e s t i o n 

had been b u i l t to w i t h s t a n d a windstorm o f 83 m i l e s an hour , a 

g r e a t e r v e l o c i t y t h a n any known in S t . L o u i s . To t h i s c o n t e n t i o n 

the Court r e p l i e d : 

' f I t i s t rue that a c c o r d i n g to tho b i l l the p l a i n t i f f has 

done away w i t h dangers from f i r e and wind , bu t apa r t from the 

q u e s t i o n whether t h o s e dangers do not remain s u f f i c i e n t t o j u s t i f y 

the g e n e r a l r u l e , they a r e o r may be the l e a s t o f t he o b j e c t i o n s 

a d v e r t e d t o i n the c a s e s . " 

Here then , i a t h e d e c i s i o n o f the h i g h e s t Cour t , u p h o l d i n g 

the v a l i d i t y o f a s e t - b a c k requi rement as a g e n e r a l r u l e , even 

though i t was p r o v e d that i n the p a r t i c u l a r c a s e the danger o f a 

b l o w - d o w n , a d m i t t e d l y the p r i n c i p a l reason f o r the r equ i r emen t , 

was so s l i g h t as to be n e g l i g i b l e . Enforcement o f s i m i l a r s e t ­

b a c k r equ i r emen t s o n ' t h e r u r a l highways would p r o b a b l y be l i k e ­

w i s e u p h e l d . 
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But t h e r e I s a r e a s o n a b l e l i m i t beyond which a s e t - b a c k 

c o u l d not be d e f e n d e d . F i f t e e n f e e t would d o u b t l e s s be h e l d 

r e a s o n a b l e ; a hundred f e e t might b e ; i t I s e x c e e d i n g l y d o u b t f u l 

t ha t a thousand f e e t c o u l d b e . And t h e s e t - b a c k requi rement a t 

b e s t i s but a form o f r e g u l a t i o n . I t i s no t e l i m i n a t i o n ; and 

e l i m i n a t i o n u t t e r and a b s o l u t e i s the g o a l we a r e s t r i v i n g f o r . 

Toward the a t ta inment o f t ha t end t a x a t i o n - a t a x a t i o n d e ­

s i g n e d to d i s c o u r a g e the o b j e c t i o n a b l e p r a c t i c e and u l t i m a t e l y t o 

stamp i t out ~ would seem t o b e the most p r a c t i c a b l e o f the v a r i o u s 

means thus f a r p r o p o s e d . 

I have but one f u r t h e r s u g g e s t i o n to o f f e r . I t i s t h i s : 

That i n the i n t e r v a l s i n c e the f i r s t c o u r t h e l d the a e s t h e t i c p u r ­

p o s e a l o n e to b e i n s u f f i c i e n t ground' f o r the e x e r c i s e o f the p o l i c e 

power t h e r e has been a m a t e r i a l change i n the p u b l i c a t t i t u d e 

toward t h i n g s o f beau ty and p a r t i c u l a r l y toward the p r e s e r v a t i o n 

and development o f the na tu ra l beau ty o f the c o u n t r y s i d e . *7e see 

the e v i d e n c e o f tha t change i n the s e t t i n g a s i d e o f such a reas as the" 

p a r k i n which t h i s meet ing i s h e l d . *<Te see i t i n the p r o p o s a l s 

tha t g a i n i n c r e a s i n g suppor t to e s t a b l i s h r o a d - b o r d e r i n g pa rks e x ­

t e n d i n g the e n t i r e d i s t a n c e between some o f our c i t i e s . "We see i t 

i n the p l a n s , now f a s t matur ing , t o b e a u t i f y the r o a d s i d e s b y the 

p l a n t i n g o f t r e e s , shrubs , and p e r e n n i a l f l o w e r s . In s e v e r a l 

S t a t e s l a r g e sums o f p u b l i c money has a l r eady b e e n expended i n 
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f u r t h e r a n c e o f t he se p l a n s ; and the Congress has a u t h o r i z e d the 

e x p e n d i t u r e o f f e d e r a l funds f o r the same p u r p o s e i n c o n n e c t i o n 

wi th any r o a d i n t he F e d e r a l - a i d highway sys tem. 

As an o b j e c t o f p u b l i c e x p e n d i t u r e the mere ly a e s t h e t i c 

has become r e s p e c t a b l e . I submit tha t the beau ty which i s c r e a t e d 

and f o s t e r e d a t p u b l i c expense i s worthy o f p r o t e c t i o n ; and I i n ­

c l i n e t o the b e l i e f tha t a n t i - b i l l b o a r d l e g i s l a t i o n would be u p ­

h e l d b y the c o u r t s i f framed s p e c i f i c a l l y to p r o h i b i t the e r e c t i o n 

o f s i g n s on p r i v a t e p r o p e r t y a l o n g roads b e a u t i f i e d by the expen­

d i t u r e o f p u b l i c funds , p r o v i d i n g that the s i gns a r e e r e c t e d i n 

such manner as measurably to de fea t the d e s i r e d o b j e c t o f b e a u -

t i f i c a t i o n . 


