Paper read at the Ninth Annual Mesting of the
National Conference on State Parks, May 8, 1929, Clifty Falls
State Park, Madison, Indiana

THE BILLBOARD SITUATION

By H, 5. Fairbank

As Mr, Macey sald, "there's allays two 'pinions; there!s
the pinion a man has of himsen, and therets the 'pinion other
folks have on him, There'!d be two !pinions about a cracked bell,
if the bell could hear itself M |

There are two opinions about highway bililboards - the one
helq by the tillboard owners and advertisers and those who profit
directly from the placement of the boards, and - the one held by
most of the rest of ﬁs.

The advertisers think well of their signs, Hear them as
they echo, in a bulletin of the Outdcor Advertising Association
of America, the praise of their proponents. Hear them:

"The poster makers who-make interesting pictures, who sug-
‘gest the arts and facts that 1ift us out of the commonplace in
our machine-driven lives, these artists are angels in disguise.
They have found the secret of ths fine arts, that spirit of in-
spiration glorifying the commonplace.,”

"Certainly few journeys through the United States offer so
much diversity or grandsur that:. the traveler's eye doeé not rest
with relief upon some work of art after the unutterable boredom
offered by nature.¥

And now I ask you to turn from the contemplation of the

poster maker's art as he and his friends see it to consider for
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a moment what the ladies of the Gencral Federation of Womens! Clubs
thind of that same art, I cuote them:

"Tha. General Federation of Womens! Clubs is of the opinion
that bill-board advertising in the public highways, oither in the
city, suburd or country, is inartistic and wasightly, end snould
be prevented by all lawful mesns."

Ligton further tn the 1amguago of the resolubtiocn adopted by
the thirty-eighth continentsl congfess of the Dougnters of the
American Revolution:

"In the interest of safety smd for the nromotion of scenic
vesuty and protection of proverty, we urse the enactment of suit-
able legislation in‘all States to bar 211 advertising signs irom
the highways hoth within and without the rignt of ways thereof,
wita the possible exception of sizns on private property which
advertise or indicate either the nerson occupying tae premises
in guestion or the business transscted or which advertise the
property itself . !

And to the official utterance of the Chiel of the United
States Bureaun of Public Roads: "They {(the hi -hway advertising
signs) are unneeded by the public and of doubtful value to the
advertisers, Their disTiguremcont of the landscave is a national
disgrace, It is hoped that means may be found by suitable lesis-
lation to effect their complete elimination upcn e11 roads con-
structed in part with money appropriated by the National Govern-

ment M
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The Chief hopes for legislation - legislation taat will
eliminate, not merely regulste, the art of the billboard men,
whether it be reared within eor without the limits of the highways,
He is meoved to that hope net solely because he objects to the un-
needed ond unﬁanted displays as "blots upon the landscape", but
also because he believes them to be potentizlly dangerous in
their distracting demands upon the attention of the drivers of
motor vehicles, oguite apart from their positive menace when they
are erected where they obscure the view of intersecting roads
and railroads or of cantionary and danger signals,

I confidently believe that hope will be nod 1long deferred,
and that legislators and courts will ore long accept the view
that the pelice power is quite 25 adeguate to restrain assoulis
upon the sense of sight ag it is fo prohibit the causing of
offepsive odors and noises,

Before I undertakre to trace very briefly the trend of laws
and judicial decisions wihich appear to warrant such confidence
that positive relief will shortly come by force of law, I should
like to refer to certaln circumstances in conaestion witlh the
character of the present advgrtising on rurpl highways theot sug-
gest o means of earlier relief in part.

It has been our generzl observation that of gll the posters
now displayed on the main highways, those which advortise moter

vehicles, gosoline, tires, and motor sccessories, as o class, are
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more numefous and more objectionable in point of size than those
of any other class of industry. Next in order it has seemed are
those which Herald the superiorities of éertain hotels, inns,'and
cafes. These two classes of signs have anpeared from general ob-
servation to constitute at least half of the total number of'rural
highway signs,

In order o verify thesc genersl lmpressions we have recently
made a statistical survey of the signs on more than 200 miles of
main highways in Maryland and Virginia adjacent to the National
Capital, 1In counting the signs we included oanly those that were
erected on their own standards or upon structures especially de-
vised for the purpoese, and excluded the numerous very small tin
and wooden signs that were tacked wpon or hung from fences or
trees, and all those of largerxsizG which were erected upon the
property of the advertiser or painted uvon the walls of houses.
By so doing we excluded a large number of sizns ot gosoline filling
stations and almost as many at Yhot dog"rstands and roadside inans,

Wotwithstanding these exclusions the bjllbowrds advaertising
lubriceting oils and gasoliﬁe were found to be more numerous on
all the roads than those advertising any other commod%ty or busi-
ness, Of the 2,605 signs counted on the 220 miles of main rural
highway, 594, or nesrly 23 per cent, were advertiszements of oil
and gas., Adding to thess the number of signs advertising ubo-

mobiles and trucks and tires and motor accessoriaes the number. of
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boards used by the industries producing or serving motor véhicles
was found to be 878 or nearly 34 por cent of the total number
counted., It is only fair to say, however, that the advertisemonts
of the vehicles themselves constituted icss than a fifth of the
number of the group.

Signs advertising hotels,.inns, tea rooms, lunch rooms, and
lunch stands, excluding those erected uvon the property of the
advertisers, numbered 702, or about 27 por ceat of the total num-
ber; and the two mojor groups together accounted for over 60 por
cent of the number of signg counted.

These actual counts on a limited milenge of main roads in
one locality confirming, ag they do, the gencral observations of
engineers of the Bureau of Public Roads tarocughout the country,
suggest the probability that 2 very cousidersblce improvement of
the present conditions could.be obtained by moral suasion prop-
erly directed,

It may be =ssumed tﬁat the motor wvehicle and associated
industries, and the hotels, inns, and cafes, are of all present
advertisers, the most responsive to the wishes of the roadwtraveling
publie. If, as we believe, the wayside billboards are really of-
Tensive to the great majority of road users, a strong demonstra-
tion of the objection of that class, expressed tarough the asso~
ciations of motor-vehicle uSers; should be effective in in-

ducing many, at least, of these two groups of advertisers to



abondon their policy of roaodside advertising,

4s an indicrtion of the popular acclaim with which sueh a
change in policy would te received I need only refor to the chorus
of praise vhich grosted the action of tho Stardard 0il Company of
California when, in 1924, it tore down some 1,200 signg on Pacific
Coast highways.

But, although a considorable measure of relief can doubtlcss
be obtrined without legislative action or aoppeal to the courts, we
are not permitted to hope that a complete eradication of the nui-
gance can be offected by such means, The ultimate relief must
come through prohibition enforced by law; and, as’ I have previous-
ly remarked, there is now at last, after years of darkling pros-
pect, more than a glimmer qf'the aspproaching dawn of legislative
and juridic support for propositions to eradicate the nighway
signs by legal meané,

This much of public right and authority is. already well es-
tablished:

Commercial signs of all descripticns may be rooted out of
the highway right,bf ways., The authority to do se 1s conferred
by law upon the Stete highway depariments or local goverament
anthorities either by express provision or under the general
powers with which they are vested in nearly all of the States;
and the right so to controlhthe uses of the public right of ways

is not likely to be successfully contested in any State,



The courts will alsc sustain the right of the proper pub-
lic officiale to refuse o permit the erection of signs at points
outside of the highway limits in the viecinity of bhighway curves
#nd intersections or ot other plhces vhere the signs so placed
will interfere with the frec view of the highway aherd to a de-
grze which will mnie them in fact a gource of danger to the users
of the road. For this purpose the solice power is clearly ade-
cuato vhen applied on the grounds of public safety and the general
weliare,

For the purpose of definiug those vlaces on privaie properiy
at which the ercction of sisrs would constitute n traffic hazard
and would thereforc be prohibited, = wumber of States have enacted
laws specifically prohibiting the placing of boards outside the
limits of the highways on private property at various distances
from cross-ronds or intersections of highwrys with rallways.

Colorado prohibits tine erection of siznboards upon or along
any public highway, outside an iucorporated town or city, within
300 feet from intersecting corners, or upoun or along any sharp
curve in such moanuner ns o obsbruet the full view of such curve
or intersectins highway by trovelers on the hishwoys,

¥ebraska also pfohibits the placing.of signg along or upon
any pudlic highway within 300 feet of a railroed crossing or the

intersection of two cross ronds at grade,
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Michigan has e similar law with change of the distance to
500 feet, 1In North Dakota it is a misdemeanor 1o place or main-
tain a billboard on private nroperty within a thousand feet of
a grade highway crogsing, in such place or mannér as to inter-
fere with a free and clear view of the crossing.

.Beyond the corporate limits of eities ar villages, the
Wisconsin statute declares the triangular areas bounded by two
intersecting highways and the line drawn bet;een points in their
ceater lines 1,000 feet from the center of the intersection to
be nrohibited ground for any denger-producing sign.

Washington forbids the ersction of view-obstructing signs
within E00 Teet of & railroad-highway grade crossing, and the
Xansas Highway Commission, under authority of the recently re-
vised highway laws of the State, nhas prohibiied the erection of
gigne on private properiy within 1,000 feet of road crossings
where such signs would "be an obstruction to the signt distance
of any vehicle traveling upon the highway." The State highﬁay
engineer reports that the resolution of the commission has not
‘been contested in the coufts, and is being complied with by a
large majority of the advertising firws.

All these laws and regulations aim to prohibit the erection
of sign boards ‘on private property at certain places vhere their
eréction would create a definite traffic hazard. BSo fer as I

have been able to ascertsin, none of them has heen coutested.
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But, with the exception of the Webraslks statute, it should be
noted that 2ll of them, in addition to establishing a prohibited
zone, also limit the application of the-law to signs within such
zoneg which Mobstruct the ﬁiew“. When so limited it is highly
probable that the establishment of such zones would be upheld
by the courts.

It is also well egtablished that a vermit mey be reguired
for the erection of a billboard on private property at any place,
without reference to distance from the road, aind that a fee may
be charged for such a permit. ZIaws of this kiﬁd are on the
books of a musber of States and have Decn adopied as ordinances
by meny clties, There is strong probebility that the courts
would sustain the right of the State to charge for such a permit
or license a fee which would e in fsct vrohivitive in amgunt,
or one waich would discriminate, by a sliding scale, batween
small and large signs, or ome which would require a2 paymend in
greater amount for a sign to be erected close to g road than for
one o be erected at o greoter distance,

For this view thore is strong support in the decision of
the United States Supreme Court in .the case of St. Louils Adver-
tising Co. v. City of $t. ILouis, et al, decided Maren 24, 1919,
In this case it was contended by the appellant that:

"The cost of building~permifs, in the case of billboards

is meveral hundred times what is recuired for otaer strueciures.
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This discrimination, apparent on the faco of the ordinance, must
be condemncd as unconstitutiornal, The whole ordinance so far as
it deals with billboards, is based on no publiec policy, but on
héstility to a legitimate business.”

To this contention the Court revnlied, as follows:

"I the ciﬁy degired to discourage billiboards by az high
tax we know of nething to hinder, even gpsrt from tha right to
prohibit them altogether asserted in the Cussck Co. Case." This
decision of the highest Court of the land would seem to be con-
clusive as to the right to lay a tax upon sigr boards, wherever
placed, even though the tax ies several huﬁdred'timas that which

is levicd upon other property; and of such amount as actually to

i

discouragerthe grection of the signs.

This mach, then, would apnear to be definitely.@stablished:

Thnt the State can prohibit all advertising signs of whab-
ever kind within the highway right of ways,

‘That the State can impose a tax.upon signs brected upon
private property which will bave the effect of discouraging the
arectioﬁ of such signs; and

That it can prohibit the ercction of siens on private prop-
orty within specified areas where the signs do, in faet, comsti-
tute a danger Yo the puclic safety by obstructing the full view

of intersecting highways.
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From this latter position Connecticut has gone a step fur-
ther., Its law, enactsd in 1927, provides thot: "Advertisements
and signs shall not be displayed within one hundred fcet of any
public park, State forest, playeround or cemetery, or within
fifteen feet from the outside line §f any higkway outsidé of the
thickly settled or business pafts of a city or town, * * ¥ " In
this act there is no reference o safety as the basis of the vro-
hibition; and, on the contrary, one may infer from the restrictions
with respect to parks, forests, play~grounds, and cemcteries that
the purposes are sesthetic in character, but they are rot so de-
fined, probably because it was assuméd thst, in view of the long
line of adverse judicial decisions, the police power could not be
empleyed to such ends,

In Great Britzin tﬁe Advertisements Regulation Act of 1907
authorizes any locél authority to make by-laws "or regulating,
restricting, or preventing the exhibition of advertisemsnis in
stch places and in such masner, or b such means, as fto affect
injuriously the amenities of a public parlk or pleasure proumenade,
or to disfigure the natural besubly of a landscape."

In the Philippine Islaads a statute enacted in 1914 levied
a tax upon hillboards and aiso gave the Collector of Internal

i R
Reverme theg power to remove zny siin or billbuard exposed to pub-
lic view which, after due investigation, he decided was "offensive

to the sight or otherwise a muisance,!
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The onforcement of both of thesé laws ras been attacked
and thelr validity has been sustained by the highest courts; but
in the United States the courts for many years have refused to
support anplicatiohs of the police power to accomplish a merely
acsthetic puprse. The general tone of such ruliigs is indicated
by the decision ir the case of Pagsaic v. Paterson Bill Posting
Ce. (1905) in New Jersey, in which it was said: Miesthetic con-
siderstions are o matter of luxury and indulgence rather than of
necegsity, and it is necessity alone which justifies the exercise
of the police power to ta¥e private pfoperty without compensation,®

As stated by Professor Freund of Chicago in his treatise on
"The Police Powér," writien in 1904:

"It is generally assumed that the prohibition of unsightly
advertisements (provided they are not indecent), is entirely be-
yond the police power, and an unconstitutional interference with
the rights of property,"

But Professbr Freund went on to-add, even at that early
date that:

"Probably, however, this is not true, It is conceded that
the police power is adecuate to restrain offemnsive odors and
noises, A similar protection to the eye,rit is conceived, would
not establish a new wrinciple, but carry a recognized principle

to further applicationg.”
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The tendency of . the courts in recent years to incline to
Professor Freund!s view is illustrated by the decision of the
United States Supremenfourt in the St, Louis Poster Advertising
case,

The plaintiffiin error and appellant contended that certain
regulations of the city requiring conformity to the building line
in the erection of sign boards could rest only on acsthetic con-
siderations and did not warrant exercise sf the police power,

Mr. Justice Holmes, delivering the opluion of the Court,
March 24, 1218, said:

"Pogsibly ons or two details, especially the reguirement of
conformity to the building line, have aesthetic considerations in
view more obvicusly than anything else. But as the maln burdens
tiposed stand on other ground, we snould aot be prepared to deny
the vélidity of relatively trifling reguirements that did nSt
look golely to the satisfaction of rudimentary wants that zlone
we generally recogniZe as nccessary.”

0f later date and grester point is the decision in the case
of People v, Sterling (1927) in wnich the New York trial Judge,
holding that whethor billboards tomstitute a muisance in the
Adirondack State Park, portions of which are still privately owned,
was a question of fact to bhe decided on the evidence, sald:

"We have reached a point in the development of the police

power where an aesthetic purpose needs but littie assistance



from a practical one in order to rithstand an attack on consti-
tutional grounds.,"

Two years beforc the last-quoted decislion was rendered the
Wevada legislature hed placed upon the statute books of the 3tate
a law which soemsrto go as far in.the direction of applying the
police power to the suppression of signs on aesthetic grounds as
elther tho British or Philippiﬁe statutes.

Providing for the taxation of -all sign boards, ﬁherever
T erected, and making it unlawful to erect a sign without first se-
curing a permit from the county Clerk, the law further provides
that:

"Wo permit shall be granted for the erection of any bill-
board sign or other form of noticz on any location which may
neasurably destroy the natural beauty of the scenery * * *

So far as I have been informed this N¥evada law has not dbeen
contested: and the next test of the validity of the aesthetic
eround is likely fto come in the cose of the injunctions temporarily
granted in Massachusetts vherc it is contended that certain regu-
lations adopted and enforced by the State Depertment of Public Works
are in contravention of the_Federal Constitution. Among other re-
strictions, these regulations prévide, "that no outdoor advertising
shall Be painted or affixced upon any fence or pole within fifty
feet of any public way, ncr unon any rock or tree nor dircctly

upon any wall; and that no permit will be granted near certain
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public ways whero, in the opinion of the division of highways of
the department, having regard to the usval scenic beauty of the-
territory, signs would be particularly harmful to the public wel-
fare, Evidence in thes® cases is néw'heing heard before a master,
The decisions, when given, will doubtless be reviewed by the
Supreme Court of the United States; and whether the time is yet
ripe for an unquaiified extension of the police power to cover of-
fenses against the sense of.sight will depend upon the cutcome,
| However, ﬁhe regulation prohiviting the placing of signs
within 50 feet of the highway, and the laws in Connecticut and
Nevada imposing simllar restrictions upon road-bordering zones of
15 and 20 feet respsctively, do not rest entirely gr sven 0 any
considerable extent upon considerations of aestheties.’ There are
lnvolved here several consideraﬁidns, amohg them; -
1. The proposition that any advertising sign adjacent
to a highway 1s potentially dangérous because it may
distract the attention of the driver of a moter ve-
hicle and so contribute to an accldent.
2. The possibility that a billbosrd erscted close to a
highway may bs blown onto it by force of the wind
and so cause injury to persons traveling on the
road or form an obstruction to traffic; and
3. The fact that sign boards erected close to the high-
way in regions of heawy snow fall may cause the forma-

tion of traffic-blocking snoﬁdrifts,
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Tn view of the decision of the Supreme Court in the St,
Louls case, it would seam probable that such practicsl consid-
erations would be dcemed sufficient to sustain the validity of
proﬁibited zones of moderate width, In this case one of the
regulations complained of waé that which required that the bill-
boards should be 15 fest {rom the street line. The appellant
asserted that there was nothing to iustify the reguirement, since
it could oniy have relation to the danger of thelr being blowm
down, a danger in this case very remote as the boards in questioﬁ
had been bullt tn withstand a windstorm of 83 miles an hour, a
greater velocity thaJ;any known in St. Louis. To this contention
the Court repliad:

BTt is true that aceording to the bill the plaintiff has
done away with dangers from fire and wind, but apart from {he
question whether those dangers do not Temain sufficient to justify
the general rule, they are or may be the least of the objections
adverted to in the cases.®

Here then, ig the decision of the highest Court, upnolding
the validity of arsetfback reguirement as a general ruzle, even

hough it was proved that in.the particnlar case the danger of a
blow-down, admitfedly the principal reason for the requirement,
was so slight as to be negligible., Enforcement of similar set-
back reguirements on’ the rural highways would probably be lilke-

wise upheld,
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But there is a, reasonable limit beyond which a set-back
could not be defended. Fifteén feet would doubtless be held
reasonable; a hundred feet might be; it is sxceedingly doubtful
that a tho;.lsand feet could be., And fhe get-back recuirement at
best is but & form of regulation, It is net elimination; and
elimination utter and absolute is the goal we are striving for,

Toward the attainment-of that end baxation - a tazation de-
signed to discourage the objecticnable pracfice and ultimately to
stamp it out - wouid,seem to be the most practicable of the various
means thus far proposed.

I have but one further suggestion to offer. Tt is this:

That in the interval since the first court held the aesthetic pur-
pose alone to be insufficient ground for the exercise of the police
power thore has been a material change in the public attitude

toward things of beauty and particularly toward the preservation
and development of the natural beauty of the éountryside. e see
the evideﬁce of that change in the setting aside of such areas as the’
park in which this meeting is held. We see i% in the proposals

that gain increasing support t0 establish roazd-vordering pafks aX~
tending the entire distance between some of our cities, ~We see it
in the plans, now fast maturing, to heautify the roadsides by the
planting of trees, shrubs, and perennial flowers, In several

States large sums of public money has already been expended in
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furtherance of these plans; ard the Congress has authorized tne
expenditure of Federal funds for the same purpese in connection
with any road in the Federal-aid highway systen,

As an object of publie cxpeanditure the merely aesthetic
has become respoectable, I submit that the beauty vhich is created
and fostered at public expense is worthy of protection; and I in-
cline to the belief that anti-billboard legislation would be up-
held by the courts if framed spocifically to prohibit the erection
of signs on private property along roads beautified by the expen-
diture of publtc funds, providing that the signs are erected in
such manner as meaéurably to defeat the desircd object of beau-

tification.



