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Executive Summary

Since 1982, when the first Disadvantaged Business Enterprise Program (DBE) statutory
provision was enacted, the United States Department of Transportation (USDOT) has been
required to ensure that a minimum of 10% of all federally assisted highway and transit funds
go to DBEs. The purpose of this program is to provide opportunities for the participation of
minority-owned and women-owned businesses, and also small businesses, in federally
funded transportation related projects. Such DBE participation has been achieved over the
years with the appropriate guidance for traditional project delivery (design-bid-build).
However, in recent times, the onset of alternative project delivery methods such as design-
build (DB) and public-private partnerships (P3) has created a challenge for state
departments of transportation (DOTSs) trying to implement the DBE program using traditional
approaches. In the absence of federal regulations for DBE utilization in alternative delivery
projects, most DOTs are grappling with DBE utilization, finding that there are differences in
successful business practices in Design-Bid-Build in comparison with alternative delivery
projects.

This research examines the involvement of DBEs in the DB and P3 project delivery systems,
and synthesizes the existing best practice strategies in state DOTs for effectively utilizing
DBEs in alternative project delivery systems. It also identifies opportunities and offers
recommendations for enhancing Georgia Department of Transportation’s DBE Program. The
research was conducted using the following: (i) a literature review and synthesis of relevant
DBE material; (ii) a national survey of DBE implementation in DB and/or P3 in state DOTs;
and (iii) in-depth case study analyses of DBE program implementation at six different DOTs:
Oregon, Virginia, California, Minnesota, Colorado, and Utah.

The literature reveals that there are seven and 18 states, respectively, where DB and P3
project delivery methods are currently unauthorized. In the states that use these methods,
the common challenges encountered while applying DBE program requirements include:
the difficulty in setting DBE contract goals with limited project information, DBE program
compliance being viewed as a low priority for prime contractors due to the complexities of
DB projects, long lead times between the proposal date and actual engagement of subs, and
engineering-related DBEs feeling left out of the process.

The results of the survey, however, show that some agencies are generally interested in
providing more opportunities for DBEs in their jurisdictions and are therefore actively
seeking ways of improving DBE utilization in alternative delivery projects. Of the 26
agencies that responded to the survey, four do not use the DB or P3 project delivery
method. Of those that do, approximately a third set specific DBE goals in DB/P3 projects.
Also, 18 (81%) of the responding DOT's have language in their Request for
Proposals/Request for Qualifications (RFP/RFQs) that specifically address DBE utilization.
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However, out of the total number of responding agencies, only 6 agencies stated that they
had guidelines or a manual for DBE utilization in DB and/or P3 projects.

The survey also reveals a number of challenges faced by agencies with regard to setting
DBE contract goals -- mostly for design, procurement and construction stages of the project.
These challenges include, among others, unavailability of DBESs, framing of RFP language to
align with goals, and communicating DBE program expectations to contractors. Despite
these challenges, most agencies still work toward achieving their set goals by ensuring
compliance through the use of quarterly reviews and oversight by district personnel. Some
respondents also recommend that in order to improve monitoring and oversight, agencies
must: (1) create a uniform and standard process and/or strategy for monitoring and
oversight of DBE goals; (2) develop an automated system to centralize filing of
administrative contract documents and data collection; and (3) increase communication
between engineering staff and DBE program staff.

The case study analyses provide an in-depth look at the actual DBE program implementation
processes for Oregon (OR), Virginia (VA), California (CA), Minnesota (MN), Colorado (CO)
and Utah (UT). Some distinctive elements of these programs were identified. First, similar
to Colorado Department of Transportation (CDOT) and California Department of
Transportation (Caltrans), the Minnesota Department of Transportation (MnDOT) sets
separate goals for the design and construction phases of DB/P3 projects, and reflects this
with specific language in the contract documents. Also, in order to provide contractors with
more flexibility, MnDOT allows the submission of detailed DBE commitments after the
contract award. During the course of the project, the selected design-builder or its
designated DBE liaison must provide the agency with information for all its selected
subcontractors; these include the name, total dollar amount of the subcontract, specific work
items, estimated quantities of work, and individual unit prices. Caltrans uses a slightly
similar, but more detailed approach to ensure that DBE contract goals are met. This entails
the submission of a DBE Performance Plan by proposers. The document is scored on a pass-
fail basis, and requires the proposer to outline their plans on how they intend to achieve the
DBE goal. The DBE Performance Plan includes the identification and listing of DBE
commitments and the types of work associated with these commitments. Also, the proposer
may include possible strategies to be implemented to achieve the project’s DBE goals.

The case study analyses also shed light on some of the innovative ways agencies build DBE
capacity as a strategy to increase DBE availability and encourage diversification of work
types performed by DBE firms. For example, the CDOT through its Connect2DOT initiative,
offers the LEADING EDGE ™ for Transportation program. This is a 10-week strategic
planning program for contractors and professional service providers designed to develop
leadership skills, facilitate key introductions within the business community, generate
strategies for growth, and help DBEs perform successfully on CDOT projects. The program
combines its courses with individual consulting, and covers topics including finance,
management, marketing, bidding, and operations. Graduates of this program develop a
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viable business plan which is reviewed by a consultant team at the end of the 10-week
program. This plan is assessed again during quarterly check-ups.

Monitoring and oversight for DBE utilization in alternative delivery projects is also
conducted using various strategies. Strategies implemented by the case study states
include:

= Reviewing procurement documents to ensure that all necessary DBE requirements
are included;

* Requiring the design-builder to have one or more dedicated team member(s)
assigned to resolving DBE subcontractor issues and ensuring that the DBE goal for
the project is successfully met;

» Monitoring of good faith efforts documentation on a quarterly basis;

= Use of in-house software to track payments made to DBEs during construction by
entering line items within 30 days of receipt of payment. (This is to ensure that DBEs
are properly utilized and paid on time); and

= Hosting monthly meetings with the contractor’s designated DBE representative to
review diversity submittals, including prevailing wage rate payrolls/certified
statement, and other topics.

Based on the literature review and synthesis, national survey, and case study analyses, the
research team identified three main challenges that posed risks to the Georgia Department
of Transportation’s (GDOT) DBE program implementation for DB/P3 projects. These
challenges are related to:

1. Identifying and communicating pre-award opportunities,
2. Diversifying DBE opportunities, and
3. Achieving the desired behavior in order to attain program goals.

To address these challenges, the following eight recommendations with targeted companion
strategies were made:

Develop an interactive web-based database;

Set sub goals in contracts;

Ensure monitoring and compliance;

Enhance communication between DBE staff and project planners;
Place DBE relevant information on project websites;

Build DBE capacity;

Encourage unbundling of work packages in DB manual; and

Use explicit language in project documents.

PN O DN

Collectively, these strategies can be used to enhance the agency’s existing DBE program.



1 Introduction

1.1 Purpose
This project, Effective Utilization of Disadvantaged Business Enterprises (DBE) in Alternative
Delivery Projects: Strategies and Resources to Support the Achievement of DBE Goals, is
sponsored by the Georgia Department of Transportation (GDOT) to develop a synthesis of
the best knowledge and practices with supporting resources for the involvement of DBEs in
Design-Build (DB) and other alternative delivery projects and to identify opportunities and
provide recommendations for enhancing GDOT’s DBE program.

1.2 Background
The Disadvantaged Business Enterprise Program is a legislatively mandated United States

Department of Transportation (U.S.DOT) program that applies to all federally assisted
contracts for highway, transit and aviation. The DBE program was established by Congress
in 1982 to:

e “Ensure nondiscrimination in the award and administration of DOT-assisted
contracts;

e Help remove barriers to the participation of DBEs in DOT-assisted contracts, and

e Assist the development of firms that can compete successfully in the marketplace
outside of the DBE program.” (USDOT Civil Rights, 2014)!

The DBE program enables small businesses owned and controlled by socially and
economically disadvantaged individuals to participate fairly in federally-assisted contracts
issued by state transportation agencies (STAs). The Federal Highway Administration
(FHWA) stewards and oversees the implementation of the DBE program by ensuring that
recipients of federal dollars implement DBE programs in accordance with regulations that
show progress in meeting program objectives; reducing fraud and ensuring that only
qualified businesses participate; ensuring that recipients have appropriate training and
technical assistance; and by managing the risks associated with DBE program
implementation.

Traditionally, highway contracts issued by state DOT's have used the design-bid-build (DBB)
delivery method where the design and construction phases are bid out and performed by
separate firms. This delivery method has more agency control as opposed to newer
methods of project delivery such as design-build (DB), public-private partnerships (P3), or
construction manager/general contractor (CM/GC) contracts where project risk is gradually
transferred from the agency over to the contractor. The current state of practice within
many DOTs is that there are established goals and procedures for incorporating federally
required DBE objectives into traditional construction contracts. In the absence of federal
regulations for DBE utilization in alternative delivery of projects, good faith efforts are

1 U.S. Department of Transportation, Civil Rights. (2014). Disadvantaged Business Enterprise Program
(DBE). Federal Highway Administration.
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required of State DOT's to establish goals and properly monitor and respond to the
alternative delivery contractor’s actual performance for this requirement as contracts are
executed. Most DOTs are grappling with DBE utilization, finding that there are differences
in the ways in which business is conducted in the Design-Bid-Build environment in
comparison with alternative delivery projects. Difficulties have been related to the timing,
length and uncertainty related to the project. Some DOTs have found it difficult to utilize
DBE participation on the project up front given the uncertainty about the particular work
elements that might be available over the entire process of project planning, design, and
implementation. Most DOTSs that utilize Alternative Delivery have the same requirement to
achieve DBE goals. Of particular interest for this synthesis are practices that have been
effective in distributing utilization of specific types of work and service, and spreading the
opportunities out in available markets where there is a pool of qualified, available and
willing participants, as well as practices that have been less effective and the reasons why.
Understanding what has worked in effectively engaging DBEs in Alternative Delivery as well
as traditional Design-Bid-Build and understanding the obstacles to effective engagement
will all be key components to characterizing best and effective practices.

1.3 Objective
The objective of this research is to develop a synthesis of best knowledge and practices on

DBE involvement in design build and other alternative delivery programs, and to identify
opportunities and provide recommendations for enhancing GDOT’s DBE Program.

1.4 Study Approach & Report Overview
This synthesis was conducted using a three pronged approach to understand the cradle-to-
grave involvement of DBEs in DB and other alternative project delivery systems and
develop best practice strategies for effectively using DBEs in DB and other alternative
project delivery systems in state DOTs. First, a literature review was conducted and
synthesis developed covering DBE federal regulations, alternative delivery methods, and
the challenges encountered during DBE implementation. This was accomplished by
reviewing the published literature, as well as State and U.S.DOT documents. The synthesis
is presented in Chapter 2. Next, Chapter 3 describes the results of a national survey
conducted to determine best practices for DBE involvement in DB and other alternative
delivery projects in state DOTs. This survey provided information on the opportunities for
enhancing Georgia Department of Transportation’s (GDOT) DBE Program. The survey had a
50% response rate (i.e. 26 out of 52 state DOT's responded) from mainly DOT employees
who worked in offices related to civil rights/DBE or construction. Further information was
then gathered through a set of follow-up interviews and a further in-depth examination of
DBE program implementation at six different DOTs -- these case studies are discussed in
Chapter 5. Subsequently, Chapter 6 synthesizes all relevant information to provide a set of
targeted strategies along with examples and resources that offer opportunities for
improving GDOT’s DBE Program. The report concludes with a summary and conclusions.



2 Literature Review

2.1 Understanding the DBE Program

The purpose of a Disadvantaged Business Enterprise (DBE) program within a transportation
agency is to provide opportunities for the participation of minority-owned and women-
owned businesses, and also small businesses, in all federally funded transportation-related
projects. The program’s aim is to ensure that small disadvantaged businesses can compete
fairly for federally funded transportation-related projects.

Enacted in 1982, the first DBE statutory provision required the United States Department of
Transportation (USDOT) to ensure that a minimum of 10% of all federally assisted highway
and transit funds go to DBEs, with a focus on minority business enterprises (MBEs). In 1987,
the statutory DBE program was re-authorized and amended to include women within the
groups categorized as disadvantaged. Thus, beginning in 1987, the DBE goal has
encompassed both minorities and women. The objectives of the DBE program according to
the Code of Federal Regulations (CFR) Part 26.1, include the following:

e “To ensure nondiscrimination in the award and administration of DOT-assisted
contracts in the Department’s highway, transit, and airport financial assistance
programs;

o To create a level playing field on which DBEs can compete fairly for DOT-assisted
contracts;

e To ensure that the Department’s DBE program is narrowly tailored in accordance
with applicable law;

o To ensure that only firms that fully meet eligibility standards are permitted to
participate as DBEs;

e To help remove barriers to the participation of DBEs in DOT-assisted contracts;

o To assist the development of firms that can compete successfully in the marketplace
outside the DBE program; and

e To provide appropriate flexibility to recipients of Federal financial assistance in
establishing and providing opportunities for DBEs.” (49 CFR Part 26)

The three main USDOT Operating Administrations (OAs) involved in the DBE program are
the Federal Highway Administration (FHWA), the Federal Aviation Administration (FAA) and
the Federal Transit Administration (FTA), with general program oversight by the
Departmental Office of Civil Rights (DOCR). The program is administered at the state and
local levels using Title 49, Part 26 (previously Part 23)2 of the Code of Federal Regulations

2 Unlike like its predecessor (amended in 1999), Part 26 emphasizes the creation of a race-neutral
environment. This means an environment in which all small businesses benefit, not just DBEs.
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(CFR). In addition, the FAA under Title 49 Part 23 maintains a separate DBE program for
concessions in airports. In November 2014, the USDOT issued a final rule which amended
the DBE program at 49CFR Part 26 to improve program implementation.

The DBE program is funded through the Supportive Services (SS) Fund from which the U.S.
Congress has authorized up to $10 million annually for the DBE/SS Program since 1982.
State departments of highway and transportation that receive these funds may choose to
provide DBE support services either in-house or by hiring consultants. Supportive services
are activities that are designed to build capacity of certified DBEs and help them develop
into viable and self-sufficient firms. Common supportive services for DBE programs include
research and design, training and on-site technical assistance, assistance in estimation, as
well as assistance in obtaining financing and bonding.

2.1.1 What are DBEs, MBEs, and WBEs?
The USDOT defines a DBE firm to include both Minority Business Enterprises (MBEs) and

Women'’s Business Enterprises (WBEs). These are firms in which there is at least 51%
control and ownership by socially and economically disadvantaged individuals. An
individual is classified as economically disadvantaged if that individual’s personal net worth
does not exceed $1.32 million. Under federal law, socially disadvantaged individuals are
those who have been subjected to racial or ethnic prejudice or cultural bias within American
society because of their identification as members of groups without regard to their
individual qualities®. The USDOT presumes certain groups are disadvantaged including
women, African Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans
or other minorities found to be disadvantaged by the U.S. Small Business Administration.
Persons who are not members of the groups above and own and control their businesses
may also establish their social and economic disadvantage by providing the appropriate
evidence to meet other eligibility criteria¢. Figure 2.1, from the U.S. Environmental
Protection Agency (USEPA), offers a summary of DBE entities.

2.1.2 Key Components of DBE Program
In general, the DBE program is designed to increase the participation of certified DBE firms

in highway and transit federal financial assistance programs. Achieving this purpose and all
other supplemental goals require some key elements. There are four key elements in
making the DBE Program functional within an agency: (1) DBE Certification; (2) Fair Share
Objectives/Goals; (3) MBE/WBE Reporting; and (4) Good Faith Efforts and Contracting
Requirements. These are discussed in some detail below.

8 United States Environmental Protection Agency. Small Business Programs.
<http://www.epa.gov/osbp/dbe_team.htm> (May 22, 2015).

* United States Department of Transportation — Office of Civil Rights. Eligibility. Available at
<https://www.civilrights.dot.gov/disadvantaged-business-enterprise/do-you-qualify/eligibilty> (May 29, 2015).



Literature Review

Women's

Business
Enterprise
(WEE)

Figure 2.1 What are DBEs, MBEs and WBEs? (U.S. EPA, n.d.)

2.1.2.1 DBE Certification

The DBE certification component of the program is the most basic element of the program.
The certification process verifies that a business qualifies to be designated as small or
disadvantaged and ensures that only eligible firms that qualify are awarded contracts under
the DBE program. Contractors and sub-contractors have to be certified by a certifying
agent in order to be recognized and accepted during the bidding process. Firms are only
required to be certified by one agency. In the state of Georgia for example, this may be
accomplished either through the Georgia Department of Transportation (GDOT) or the
Metropolitan Atlanta Rapid Transit Authority (MARTA). Once certified, a qualifying firm is
recognized by all other federal recipients in the state. Likewise, a firm already certified by
a qualifying certification agency in the State does not need any additional certification to bid
for a DOT project. The USDOT provides rules and guidance on certification requirements
through 49CFR Part 26. The latest final rule changes took place on November 3, 2014 and
are meant to improve implementation of the program through amendments in areas
including certification standards (i.e., size, economic disadvantage, ownership, and
control); and certification procedures (i.e., prequalification, suspension, grounds for
removal), and certification appeals.

2.1.2.2 Fair Share Objectives/Goals

The fair share objectives or goals are based on the capacity and availability of qualified,
certified DBEs in the relevant geographic market for the grant recipient that are in the
procurement categories of construction, equipment, services, and supplies contracts,
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compared with the number of all qualified entities in the same market for the same
procurement categories. The fair share objectives guide an agency in meeting its goal of
maintaining and involving DBEs in contracting and purchasing opportunities. A federal fund
recipient is not subject to any penalties if the agency does not meet its fair share goals,
though documentation is required for the department’s efforts in achieving these goals.
However, if fair share program policies within an agency are adopted to meet the agency’s
goals, it further enhances grant recipients’ efforts in leveling the playing ground for DBEs in
contracting and purchasing opportunities. It also enhances economic development in the
community through the growth of small and disadvantaged businesses. Accordingly, it is
imperative that recipient States develop policies that enable the agency to efficiently
achieve its fair share objectives/goals.

2.1.2.3 DBE Goal Setting & Reporting

State and local transportation agencies are required to submit established DBE goals every
three years. Agencies are also required to establish specific subcontracting goals through
USDOT-assisted contracts throughout the year. Similarly, states are required to annually
survey and compile a list of small business concerns (USDOT Final Rule, March 2010). In
addition to these requirements, states must also adhere to the requirements of the 2012
national surface transportation legislation: Moving Ahead for Progress in the 215t Century
(MAP-21), beginning in January, 2015. According to the MAP-21 legislation, state DOTs must
report information on the percentage of DBEs within the state owned by non-minority
women, minority women, and men.

The DBE goal-setting methodology may vary from one state to another. In general, a base
figure is calculated using data from (i) a bidders list from the last three years, (ii) census
data and a DBE directory, or (iii) a disparity study. States are also permitted to use DBE
goals from a state that is substantially similar to it.

The general FHWA base formula for a particular local market area is shown in equation (1)
below. Agencies are also free to propose and use other ways to calculate the base figure
after approval from the USDOT. Determining the boundary of the local market area is an
important step because this boundary may not necessarily coincide with the political
jurisdictions in the area. Agencies must consider where the substantial number of
contractors and subcontractors they typically do business with are located, as well as the
areas in which a significant amount of contracting funds are spent. Calculating the base
figure forms step one of the goal setting process.
Ready,willing,and able DBEs

All firms ready,willing,and able
(including DBEs and non—DBES)

Step One Base Figure = X100 -- Equation 1
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The next step in the goal setting process requires agencies to make adjustments to the base
figure calculated in step one where necessary based on evidence available. The factors that
must be considered for the adjustment include, but are not limited to, the following$:

i.  Past participation (the volume of work DBESs have performed) in recent years or other

measure of demonstrated capacity;

ii.  Evidence from disparity studies conducted in the agency’s market area;

ili.  Statistical disparities in the ability of DBEs to get financing, bonding and insurance;

iv.  Data on employment, self-employment, education and training, union apprenticeship
programs; and

v. Any other data that would help better measure the percentage of work that DBEs
would be likely to obtain in the absence of discrimination.

As stated previously, agencies are not to make any adjustments if there are no reasons to do
so or evidence does not suggest that adjustments are necessary.

2.1.2.4 Good Faith Efforts and Contract Administration Requirements

In situations where a recipient state establishes contract goals, it is expected that the agency
will diligently work with bidders to meet these goals. The Good Faith Efforts are the basic
methods and techniques that a recipient adopts to ensure that all DBEs are offered a fair
opportunity to compete for federally assisted contracting/purchasing procurements. These
are accomplished in two ways: bidders can document their efforts in obtaining commitments
for enough DBE participation, or document that they have made good faith efforts to meet
the contract goals. The following are examples of strategies for conducting good faith
efforts®:

1. Ensure DBEs are made aware of contracting opportunities to the fullest extent
practicable through outreach and recruitment activities. This may include placing
DBEs on solicitation lists and soliciting them whenever they are potential sources of
work.

2. Make information on forthcoming opportunities available to DBEs and arrange
timeframes for contracts and establish delivery schedules, where the requirements
permit, in a way that encourages and facilitates participation by DBES in the
competitive process. This includes, whenever possible, posting solicitations for bids
or proposals for a minimum of 30 calendar days before the bid or proposal closing
date.

8 Tips for goal-setting in the Disadvantaged Business Enterprise (DBE) Program. U.S. Department of
Transportation, Office of Small and Disadvantaged Business Utilization. (2014)

8 The Six Good Faith Efforts and Contract Administration Requirements - The Keys to Outreach and
Opportunity. U.S. Environmental Protection Agency.
http://www.dem.ri.gov/programs/benviron/water/finance/srf/pdfs/goodfaith.pdf (May, 2015)
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3. Consider in the contracting process whether firms competing for large contracts could
subcontract with DBEs. This will include dividing total requirements when
economically feasible into smaller tasks or quantities to permit maximum participation
by DBEs in the competitive process.

4. Encourage contracting with a consortium of DBEs when a contract is too large for one
of these firms to handle individually.

5. Use the services and assistance of the Small Business Administration (SBA) and the
Minority Business Development Agency of the Department of Commerce.

6. If the prime contractor awards subcontracts, require the prime contractor to take the
above steps.

2.1.3 Specific DBE Program Functions
Specific DBE program functions include developing and monitoring DBE Program policy

and procedures; providing outreach and training to internal and external DBE Program
stakeholders; providing technical and programmatic assistance to minority and women-
owned businesses; and collecting, compiling, and analyzing data on MBE/WBE utilization
under agency programs’.

In addition, to ensure the implementation of a successful DBE program, agencies must
ensure compliance and prevent fraudulent practices to ensure that only eligible firms
benefit from the program. Some evaluation methods used for monitoring compliance
include?:

1. “Site visits

2. Interviews of personnel on job site

3. Verification of certified payroll

4. Review of company policies

5. Evaluation of “good faith efforts”

6. Verification of Disadvantaged Business Enterprise (DBE)/Small Business Enterprise
(SBE) certifications

7. Review of cancelled checks paid to the subcontractors, sub-consultants and
suppliers” (CRAA, n.d.).

The DBE program is also susceptible to fraudulent activity. Fraud in the DBE program
occurs when there is misrepresentation of individuals or firms who performed contract work
in order to increase job profit, as well as to create the impression of meeting contract goals
for DBE utilization. Such fraudulent practices may occur in various forms, e.g., false

T United States Environmental Protection Agency. Small Business Programs.
<http://www.epa.gov/osbp/dbe team.htm> (May 22, 2015).

8 Columbus Regional Airport Authority (n.d.). Disadvantaged Business Enterprise Program Contract
Compliance Monitoring.
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eligibility, where a firm provides false information for certification; front companies, where
firms falsely represent ownership and control (usually by paying a disadvantaged person to
allow his/her name to be used); conduit companies, where a DBE sells its certified status to
another company to complete its work; and “bait & switch”, where a prime, after being
awarded a contract, never uses the DBE firm(s) listed in its bid documents.

To help prevent these fraudulent activities, the USDOT Office of Inspector General has
identified the following “Red Flag” indicators which include, but are not limited to the
following®:

1. DBE owner lacks background, expertise, or equipment to perform subcontract work
Employees shuttle back & forth between prime contractor & minority-owned
business payrolls

Business names on equipment and vehicles covered with paint or magnetic signs
Orders and payment for necessary supplies made by individuals not employed by
DBE-owned business

Prime contractor facilitated purchase of DBE-owned business

DBE owner never present at job site

Prime contractor always uses the same DBE

Financial agreements between prime and DBE contractors

Joint bank account (Prime/DBE)

10 Absence of written contracts

- W

©oNo;

It is the responsibility of the agency to identify and investigate any indications of fraud that
could be occurring on any of its projects and take the appropriate steps to remedy and
prevent fraud.

2.2 Design Build and other Alternative Delivery Projects

2.2.1 Traditional Project Delivery
The traditional design-bid-build project delivery system involves competitively bid

construction contracts that are based on complete and prescriptive contract documents
prepared by the owners’ architects and engineers and/or design consultants!?. Design-bid-
build projects by nature are delivered through a sequential approach that starts with
planning and scope development, which later forms the final project design, and continues
with design development and finalization along with permit acquisition and several other
responsibilities. In design-bid-build, the state DOT (i.e., public owner) assigns the
responsibility of design and construction to separate parties as shown in Figure 2.2.

® Disadvantaged Business Enterprise (DBE) Fraud. U.S. Department of Transportation, Office of

Inspector General. (n.d.)

10 Associated General Contractors of America (2011). Project Delivery Systems for Construction, Associated
General Contractors of America, Arlington, VA.
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Public
Owner

' I

Designer Contractor

Figure 2.2 Separation of Responsibilities in Design-Bid-Build

The state DOT and the designer are responsible for the accuracy and the validity of the
project design. The procurement of the contractor in this project delivery system is mainly
based on the total construction cost. Since most of the required responsibilities in design-
bid-build project delivery should happen in sequence, delivery of these projects is
associated with a longer overall schedule and possible changes in total project costs, as well
as claims and disputes resulting from change orders and design errors and omissions. State
DOTs, the FHWA, the federal government, and other stakeholders have recognized that the
slow pace of project delivery in design-bid-build leads to increased costs, inefficient
resource allocation and risks to overall economic vitality and quality of life.

Conventional approaches to project delivery have thus proven to be insufficient in dealing
with the emerging challenges to streamlined project delivery. Since state DOTs have
significant backlogs of needed projects but little financial means to advance them to the next
stage, innovative project delivery has become an active tool for state DOTSs that can mitigate
the effects of construction cost increase. Construction costs are escalating at rates higher
than those of inflation.

2.2.2 Innovative Project Delivery

In the mid-1800s, many states adopted the “low-bid” requirements to protect tax payers
from improper practices by agencies. The “low-bid” requirements on public projects also
ensured that public money was invested in the best possible way. In 1938, the Federal-Aid
Highway Act set the stage for the interstate highway system and required the use of
“competitive bidding process” for construction and major reconstruction projects. The 1968
Federal-Aid Highway Act required that construction contracts be awarded competitively to
the contractor that submits the lowest responsive bid. The mandate to award the contracts
only on the basis of “lowest responsive bid” was set forth in 23 US Code (USC) 112 of the
1968 Federal-Aid Highway Act. In 1990, the FHWA established the Special Experimental
Project Number 14 (SEP-14) — Innovative Contracting. This Act allowed state DOTs to test
and evaluate a variety of approved innovative project delivery systems, such as design-
build and design-build-finance-operate-maintain. In 1998, the Transportation Equity Act for
the 21st Century (TEA-21) became the reauthorized legislation for the nation's surface
transportation programs. Included in TEA-21 was Section 1307 (c), which required FHWA to
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develop and issue regulations describing agency approval criteria and procedures for
innovative project delivery.

Since 1990, a number of transportation agencies (as owners, sponsors, or contracting
agencies of highway projects) have been experimenting with a wide range of innovative
project delivery systems aimed at lowering costs and time to develop highway construction
and rehabilitation projects, while maintaining or improving the quality of delivered projects.
Innovative project delivery systems can take several conventional forms such as
construction manager/general contractor (CM/GC), design-build, design-build-operate-
maintain, design-build-finance, and design-build-finance-operate-maintain.

2.2.3 Public Private Partnerships (P3s)
In recent years, U.S. DOT and state DOTs across the nation have begun to seek private

investments to leverage their shrinking financial resources and address their growing
funding shortfalls!!. According to the FHWA, public-private partnerships (P3s) are
contractual agreements formed between a public agency and a private sector entity that
allow for greater private sector participation in the delivery and financing of transportation
projects. In practice, P3 can be realized through many arrangements in alternative project
delivery, for example design-build and design-build-finance.

In addition to relieving the funding pressure, P3s also bring additional benefits to DOT
projects, as compared to traditional methods. The main types of benefits realized in P3
projects include the following!2:

e Value for Money
— Optimal risk allocation
— Improved delivery
e Private Sector Expertise
— Increased competition
— Broader investor base
— Increased technologies
— Management expertise
e Protected Public Interest
— Contract safeguards
— Economic benefits contractually defined

Despite these benefits, private sector involvement in highway financing across the U.S. is
subject to various limitations. State DOTSs face different kinds of financial, political, legal,

1 Ashuri B., and K. Mostaan (2014). Innovative Project Delivery Using Alternative Financing Mechanisms:
Assessment of Benefits, Costs, and Risks. Georgia Institute of Technology, Atlanta.

12 North Carolina Department of Transportation (2012). NCDOT Public Private Partnerships P3’s financing.

<http://www.ncleg.net/DocumentSites/Committees/HSCPPP/Meeting %204 %20-%204.4.12/4.4.12%20-

%20Mark%20Foster%20Presentation.pdf>. (May 23, 2015).
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management and organizational issues affecting their abilities to attract private investments
in highway projects. Such issues, among others, include: (1) the complexities in project
financing!?, and (2) inefficient legal and organizational frameworks for investment!4
adversely impacting private investments in highway projects. As shown in Figure 2.3, in
2015 there were 18 states where P3 is unauthorized by laws. About the same number of
states are fully authorized to utilize the P3 in DOT projects.

- P3 is not specifically authorized
I 73 is fully authorized
- P3 is limited or project-specific

P3 is authorized by regualtion

Figure 2.3 P3 State Legislation for Transportation Projects in 2015 (Source: DBIA 2015)

2.2.4 Construction Manager/General Contractor (CM/GC) or Construction
Manager at Risk (CMAR)
The construction manager serves as an agent of the Owner. The Owner engages a CM

either early in or prior to the design process. In addition to managing the project, the CM
provides advice during design, takes bids for construction from multiple prime trade
contractors and manages them in the functional role of GC (3D/International, n.d.)!5. During
this time however, the Owner still holds the contracts and bears all risk related to on-time

13 Mallett, W. J., and L. Luther (2011). Accelerating Highway and Transit Project Delivery: Issues and Options for
Congress.

14 Angelides, D. C., & Xenidis, Y. (2009). PPP Infrastructure Investments: Critical Aspects and Prospects. Policy,
Finance and Management for Public-Private Partnerships, 165-179

15 3D/International Inc. (n.d.). CM at Risk. A 3D/International Essay. Website.
http://www.aci-na.org/static/entransit/cmatrisk.pdf
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and on-budget project delivery. While this method of managing a project is usually
successful, the project Owners still encounter issues which include:

e “The administrative burden of managing many contracts for a single project;

e Concern about third party liability in the event one prime trade contractor damages
another;

o The lack of a single guaranteed, bonded price for the total project (although the
trade contractors are typically bonded)” (3D/International, n.d.).

In addition to these issues, Owners costs also sometimes increase as a result of duplicating
the CM’s oversight using representatives of their own, which is a result of the Owners still
holding the contracts. This also confuses and weakens the CM’s role in the eyes of the prime
trade contractors. Construction manager at risk on the other hand, describes the contractual
situation where the construction manager is legally responsible for on-time and on-budget
project delivery. The CM at risk enables all construction responsibility to be centralized
under a single contract, as well as a guaranteed maximum price for the project, creating a
more predictable and manageable project. Figure 2.4 shows that over 20 states either have
or are working on legislative authority to use CMAR/CMGC.

- No authority
I Authority

Working on authority

Figure 2.4 State DOTs with Legislative Authority to Use CMAR/CMGC

Source: NCHRP Synthesis 481 (2015)

2.2.5 Design Build (DB) Project Delivery System
The Design-Build delivery system is one of most prevalent arrangements to realize P3. The

“Design-Build Contracting: Final Rule” was published in the Federal Register on December
10, 2002 and became effective on January 9, 2003. According to the Design-Build Institute of
America (DBIA), the design-build form of project delivery is a system of contracting
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whereby one entity performs both architectural/engineering and construction
responsibilities under one single contract as shown in Figure 2.516.

Sub

Designer Contractor

Figure 2.5 Design Build Relationship

Under this arrangement, the state DOT assigns the responsibility of both design and
construction to one party, namely the design-builder. Portions of the overall design or
construction work can be performed by the design-build entity or subcontracted out to
other companies that may or may not be part of the design-build team. The advantages of
this project delivery method include the following!?:

e Provides a single point of responsibility

e Provides long-term accountability

e Offers price savings — predictable cost — lower total cost

e Offers time savings — faster completion/guaranteed on-time delivery
e Ensures less owner management/oversight

e Provides improved quality & innovation.

2.2.6 Statutory Environment for Design Build Project Delivery System
The Design Build Institute of America (DBIA) tracks States that have adopted Design-Build

legislation. As Figure 2.6 illustrates, there is a growing trend in the passage of Design-Build
legislation for transportation projects across the United States. In 2012, State legislators in
New York and Connecticut granted their respective State DOTs legislative approval to use
the Design-Build Project Delivery System for transportation infrastructure projects.
According to the DBIA, the increase in authorizing legislation over the past few yearsis a

16 Federal Highway Administration (2006). Design-Build Effectiveness Study.
<http://www.fhwa.dot.gov/reports/designbuild/designbuild2.htm>. (May 23, 2015).

7 Armand Resources Group (ARG). Disadvantaged Business Enterprise (DBE)/Equal Employment Opportunity
(EEO) Requirements on Federal Design Build Projects.
<http://www.tmlanegraphicdesign.com/presentation%20page %20samples/ACCA_rd_version.pdf> (May 23,
2018).
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result of the release of Federal stimulus funds for transportation projects and the need to
construct these projects in a timely manner. As of 2012, only three State DOTs (Oklahoma,
Nebraska, and Iowa) had not received legislative approval to use Design-Build Project
Delivery System for transportation projects.

Design Build authority
1s fully authorized

Design Build 1s authorized
with certain limitations

Design Build is not
specificallv authorized

Figure 2.6 Design-Build State Laws for Transportation in 2012
Source: DBIA (2013)18

The situation has, however, worsened over time as shown in Figure 2.7. As of 2015, there
were seven states where DB is unauthorized because the prior authorizations expired and
were not re-authorized immediately. The special case is New York where the
reauthorization of DB was fully suspended. In New York, the extension of the DB legislation
was held up in spring 2015 because the renewal would have required that all major design-
build projects rely on project labor agreements, which generally results in contractors using
union labor. However, upstate developers were concerned about the costs, and therefore
the bill stalled.

18 Design-Build Institute of America (2013). State Legislation.
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- - Design Build authority is fully authorized
' Design Build is authorized with certain limitations
- Design Build is not specifically authorized

Figure 2.7 Design-Build State Laws for Transportation Projects in 2015 (Source: DBIA 2015)

2.3 Challenges for DBE Utilization in DB Projects & Best Practices for DB
Contractors

2.3.1 Challenges of DBE in DB Projects
This research project focuses on identifying the unique challenges of applying the DBE

Program requirements to DB and offering effective strategies to enhance DBE participation
in DB. The section below identifies some of the key challenges with effectively utilizing DBE
in DB projects found in the literature, including a list of best practices for DB contractors to
address such challenges.

In 2013, NCHRP Synthesis 448 (State Department of Transportation Small Business Programs)
reported on a study whose objectives were to: (1) gather and synthesize information on
existing state DOT transportation-related small business programs, and (2) identify
successful strategies that maximize DBE program achievement through race-neutral
measures. (The definition of race-neutral from Title 49 Code of Federal Regulations Part 26,
26.5 (Part 26) is as follows: [A] race-neutral measure or program is one that is, or can be,
used to assist all small businesses). A survey was administered to the 50 states and
Washington, D.C., Puerto Rico and the U.S. Virgin Islands and a total of 44 states and
territories (out of 53) responded to the survey (response rate of 83%). State DOT responses
cited administrative challenges as the major challenges within their DBE programs:
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specifically, budget constraints and lack of staff. Several states noted that they were under
pressure to provide adequate support for the DBE program because of inadequate budget
and insufficient staff. The report notes that most states have a DBE program that includes an
overall annual race-conscious goal and project-specific DBE goals!®.

In 2008, the TRB-DBE National DBE Program Manager Survey was conducted by the Center
for Survey Research at Pennsylvania State University, to identify the latest issues and
concerns of the DBE program nationally and to use the results to stimulate directed research
on the problems facing DBEs in general and the DBE Program more specifically. While the
survey was not specific to DB projects, the results shed light on some of the most important
problems facing state DBE programs. The survey also addresses race-conscious and race-
neutral goals for FHWA, FAA and FTA; race-neutral activities in state DBE programs; and
innovations in state DBE programs. Twenty-seven states and the District of Columbia
responded (out of 52), yielding a response rate of 54%. Several issues facing DBE programs
were identified including the following: DBESs’ ability to obtain bonding, access to capital,
cash flow, reluctance of prime contractors to use new subs, newer DBE firms without
experience and older DBE firms leaving the DBE program, and building DBE capacity.
Among the issues raised, goal setting issues were highlighted for DB: it was noted that DBE
goals are being met entirely through construction, but the DB contract covers more phases
than construction.20

One of the few researchers working in the area of setting better DBE goals on DB projects,
Keen, has identified several DBE challenges for DB and other alternative project delivery

such as such as Construction manager-at-risk (CMAR) and construction manager/general

contractor (CMGC).

The DBE challenges include the following:21. 22

o The difficulty of setting the contract goal with limited information
o With the other complexities of a DB project, DBE program compliance can be a low
priority for the prime contractor

19 National Cooperative Highway Research Program. (2013). State Department of Transportation Small Business
Programs — A Synthesis of Highway Practice. Developed by Deidre D. Kyle, and D. Wilson Consulting Group LLC.
NCHRP Synthesis 448, Transportation Research Board, Washington, DC.

20 Behney M., et al. (2008). TRB-DBE National DBE Program Manager Survey Fall 2008. Center for Survey
Research, Pennsylvania State University; and Transportation Research Board.

21 Reen, D. (2013). Current Practices to Set a DBE Goal on Design-Build Projects. NCHRP Synthesis 20-25/Topic 45-
03 [Active Synthesis]. <http://apps.trb.org/cmsfeed/TRBNetProjectDisplay.asp?ProjectID=3580>. (May 23,
2015).

22 Reen, D. Current Practices to Set and Monitor DBE Goals on Design Build Projects and Other Alternative Delivery
Project Delivery Methods: Preliminary Results of NCHRP Synthesis Study HR 20-05(45-03). PowerPoint Presentation.
Presented at the 2014 National AASHTO Civil Rights Subcommittee Training Symposium, Phoenix, AZ, April 29,
2014.
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e There can be long lead times between the proposal date and when the subs are
actually used in the construction phase

e DBs are often megaprojects, with resulting challenges

e Any new process can create confusion among proposers and potential subs

¢ Engineering-related DBEs say they are left out of the process

e Local agency projects.

Keen indicates that it is difficult to set goals with specificity in practice. The rule as listed in
Title 49 Code of Federal Regulations (Part 26) requires the proposer to “narrowly tailor the
project goal based on statistical data concerning DBE firms’ relative availability in the
relevant markets”.28 For DB projects, the contract is awarded before the design is
completed. This makes it difficult to set and meet a specific DBE goal.

In addition to a limited amount of academic references, some industry reports offer a much
different perspective of the DBE challenges in DB. For example, the Seattle Tunnel project is
one of the biggest DOT projects in Washington State in recent years. The contract for the
main part of this project (SR 99 Tunnel) is a DB agreement. Through the continuous
monitoring of the project, some issues of the DBE Program in a DB environment have been
recognized and reflected in a monthly report. The primary issues of concern communicated
thus far by DBE firms are receipt of prompt payment, which suggests the economic
vulnerability of DBE firms. Another identified challenge is how to meet the requirements of
the Project Labor Agreement (PLA) and ensure that PLA does not impede access to the
project.

2.3.2 Suggested Best Practices for DB Contractors Implementing the DBE Program
A list of best practices has been suggested for DB contractors to better implement the DBE

Program, by Armand Resource Group, Inc. (ARG). ARG is considered an industry leader in
the design and implementation of diversity compliance programs. Most of the suggestions
listed below are from the DBE-related provisions in course materials from the ARG Group?*:

1. Provide comprehensive support to DBEs

This suggestion highlights different kinds of supportive measures that help make DBEs
better qualified for their jobs: educate DBEs at both the community and individual levels.
Through this process, the contractor will come to know DBEs’ pitfalls and have access to
their feedback; encourage DBE participation in all industry presentations; and offer
supportive services and technical assistance to DBEs.

23 Keen, D. Current Practices to Set and Monitor DBE Goals on Design Build Projects and Other Alternative Delivery
Project Delivery Methods: Preliminary Results of NCHRP) Synthesis Study HR 20-05(45-03). PowerPoint
Presentation. Presented at the 2014 National AASHTO Civil Rights Subcommittee Training Symposium, Phoenix,
AZ, April 29, 2014

24 ARG (2018). DBE/EEO Requirements on Federal Design Build Projects.



Literature Review

2. Promote the participation of DBEs in the project

Encourage the active participation of DBEs at all project phases. Encourage earlier
involvement in the project from the concept stage. At the same time, contractors should
take the initiative to conduct outreach to the DBE community.

3. Define the specific rules

Clearly define expectations on meetings, reports, plan modifications, pre-approvals. Define
how to handle “graduated” DBE firms who improve themselves through effort.

4. Use improved management methods

It is suggested that contractors better fit the DBEs into the organization by increasing
communication/project awareness, and defining relationships with contractor based on
trust. Furthermore, needs assessment could also help contractors to better cooperate with
DBEs.

5. Optimize rules and requlations

Most of the federal and state rules are originally designed for traditional projects. It is
recommended that DBE specifications & contract requirements are modified to better fit with
the alternative project delivery environment, such as 49 CFR Part 26.53 (e), which considers
goal setting for DB and “turnkey” contracts.

2.4 NCHRP Synthesis 481
Published in 2015, NCHRP Synthesis 481- Current Practices to Set and Monitor DBE Goals on
Design-Build Projects and Other Alternative Project Delivery Methods, reviews and
synthesizes current practices and challenges state DOTs face in setting and monitoring DBE
goals on alternative delivery projects such as design-build and P3s. The authors
synthesized information obtained from a literature review, review of relevant agency
documents and interviews with 47 of the 52 state DOTs. Telephone interviews were also
conducted with some contractors, contractors’ associations, FHWA staff, DBEs and others.

The report discusses the challenges DOTSs face when using traditional methods (i.e.,
methods used for design-bid-build projects) for DBE contracting goals. The report also
reviews new methods some DOTs have created in response to these challenges. Per the
report, the standard application of the Federal DBE rules to traditional design-bid-build
projects starts with the state DOT setting a goal for DBE participation, usually expressed as a
percentage of total costs. Bidders on the project are required to meet the DBE goal or show
good faith efforts to do so. If the bidder does not meet the goal nor demonstrate good faith
efforts, federal regulation requires its bid to be rejected. Bidders usually provide the state
DOT with supporting information, including a list of dollar commitments to specific DBEs.
After the contract award, the state DOT monitors whether those DBEs actually receive the
committed work. This approach is summarized as a seven-stage process as follows:

1. Identifying the project as appropriate for DBE contract goals
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Incorporating DBE program language in RFQs, RFPs, and contract documents
Communicating opportunities to DBEs and other small businesses
Establishing a DBE goal for the project

Reviewing DBE proposal submissions when determining the award
Monitoring compliance

Remedying any noncompliance

N oe e

According to the report, representatives of many state DOTs, contractors, DBEs and FHWA
report substantial difficulties in applying traditional DBE contract goal approaches for
alternative delivery projects. They indicate that new methods that focus on a DBE plan at
the time of the proposal, rather than commitments to specific DBEs, can achieve more of the
objectives of the Federal DBE Program. The report indicates that many state DOT's have
responded to existing challenges by creating new methods for applying DBE contract goals
to DB and other alternative delivery projects. The new methods require expanded
monitoring efforts to ensure that contractors effectively implement DBE plans.

The key differences identified between the traditional approach and the newer approaches
are found in stages 2, 3, 5 and 6 of the seven-stage process outlined above. In stage 2, when
incorporating program language into RFQ, RFP and contract documents, there is a need to
create custom language for the innovative delivery approaches; in stage 3, when
communicating opportunities to DBEs and other small businesses, there is a need for an
extended length of outreach; in stage 5, when reviewing DBE proposal submissions to
determine the award, proposers indicate whether they can meet the goal or show good faith
efforts through a DBE plan — however, no DBE commitments are required and the plan can
either be scored or reviewed on a pass-fail basis. Finally, in stage 6, when monitoring
compliance, the state DOT receives DBE commitments, reviews good faith efforts, and
refines/monitors the DBE plan. DBE commitments are allowed in the construction phase and
can be evaluated based on plan execution.



3 Survey Results

3.1 Survey Overview
A survey was developed to obtain information on the implementation of DBE practices in
alternative delivery methods, primarily design-build (DB) and public-private partnerships
(P3) in DOTs. The survey, consisting of 24 questions about the DBE program, program
goals, reporting and monitoring was sent to each DOT representative. These constituted
166 representatives in different offices and departments that were related to DBE or Civil
Rights, business engagement, construction management and alternative delivery in 52
DOTs. Of 166 DOT representatives contacted, 38 responded to the survey, resulting in an
approximate response rate of 23%. However, the 38 responses received represent 26
different DOTs. Eighteen of the 38 respondents worked within an organizational unit related
to Civil Rights or DBE in particular, 6 worked in units related to construction; two of these
respondents were in both units. Figure 3.1 shows the other units represented which include
design, engineering, alternative delivery, contracting, and administration.

m Office of Civil Rights/DBE

® Construction

m Alternative Project Delivery

B Administration

m Construction & Civil Rights

® Engineering/Design
Contracting

= Research

Figure 3.1 Chart Showing Organizational Units Represented in Survey

Several of the DOTs responded that they did not use DB or P3 project delivery methods.
Nebraska, South Dakota, Wisconsin and Wyoming replied to the survey that they did not use
DB and/or P3 project delivery methods. Those that used DB can be found in Table 3.1.
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Table 3.1 DOTs That Use the Design-Build Project Delivery Method and/Or P3

Number of
DOTs Representatives
California Department of Transportation 2

Colorado Department of Transportation
Delaware Department of Transportation
Florida Department of Transportation
Georgia Department of Transportation

Idaho Transportation Department

Kansas Department of Transportation
Massachusetts Department of Transportation
Michigan Department of Transportation
Minnesota Department of Transportation
Missouri Department of Transportation
Montana Department of Transportation

New Mexico Department of Transportation
New York State Department of Transportation
Ohio Department of Transportation

Oregon Department of Transportation

Puerto Rico Highway and Transportation Authority
South Carolina Department of Transportation
Texas Department of Transportation

Utah Department of Transportation

Vermont Agency of Transportation

Virginia Department of Transportation
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Of the DOT's with DB and/or P3, nine (41%) identified at least one office or division
specifically for utilization of DBEs in DB and P3 projects. These offices ranged from
offices/divisions/bureaus of civil rights to business and economic opportunity offices,
construction divisions, and groups specializing in DB or alternative contract delivery
methods (see Table 3.2). The 13 (51%) other DOTs who use DB and/or P3 replied that there
was no such office in their DOT.

3.2 Goals and Guidance

The survey posed questions about the goals for the DOT’s DBE program with regard to DB
and P3 projects. A total of 8 (36%) out of 22 DOTs responded that they had a specific set of
goals for the utilization of DBE in DB or P3 projects. A specific example is Florida who has a
10% DBE goal and 3% small business goal for DB and P3 projects; however, Florida is also a
race-neutral program and does not set contract goals. The other agencies that set DBE goals
for their DB or P3 projects include Virginia, Ohio, Texas, New York, Missouri, Delaware and
Georgia.
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Table 3.2 Office/Division Responsible for the Utilization of DBEs in Design-Build or P3 Projects

Office Name Agency
Civil Rights Division Virginia Department of Transportation
Office of Civil Rights Minnesota Department of Transportation

NYS Department of Transportation
Oregon Department of Transportation
Vermont Agency of Transportation

Civil Rights Bureau Montana Department of Transportation
Equal Economic Opportunity (EEQO) Office Georgia Department of Transportation
Office of Business and Economic Opportunity California Department of Transportation
Strategic Project Division and/or the Construction Division | Texas Department of Transportation
Office of Project Letting Oregon Department of Transportation
Alternative Contract Delivery California Department of Transportation
Design-Build Group NYS Department of Transportation

Fourteen DOTSs (64%) answered that their agencies had specific criteria to address DBE
utilization in DB/P3 RFQs or RFPs. Similarly, 16 DOTs (73%) responded that they had
specific language in RFQ/RFPs contracts to address DBE utilization in DB or P3. Six DOTs
(271%) responded that they had specific guidelines or a manual for DBE in DB or P3. A
summary of the responses to questions from this section are shown in Table 3.3. Blanks
represent agencies that either did not answer or answered the questions in the negative.

3.3 Program Strategies Being Implemented

Additionally, questions on strategies for public participation, avoiding over-concentration of
DBEs, building capacity and supportive services provide insights into successful
approaches for DBE utilization in DB and P3. Four DOTs directly mentioned public
participation involvement for setting tri-annual program goals. New York State DOT
mentioned that some projects also use public participation with efforts to secure
commitments and achieve goals. DOTs listed outreach sessions, roundtable meetings early
in the process, reporting to the local small business council, and customizing best value
RFPs (for DB & P3 to drive broader DBE usage) as strategies to involve public participation
in setting DBE goals.

To avoid overconcentration, DOTs explained that they encourage professional service firms
where underutilized, obtain certifications from multiple types of companies and evaluate the
existing market conditions. Three DOTSs - Utah, Vermont, and Wyoming - noted that this was
not a problem for them.

Seven DOTs (32%) responded that they had an office or program that provided resources to
build capacity of DBEs to effectively participate in DB and P3 projects. Some resources
provided include educational sessions, outreach activities at industry events, direct
communication with senior managers and project managers, mentor protégé programs,
small business training, list serves and networking events.
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Table 3.3 Summary of Survey Responses on Goals and Guidance

State Agencies Defined a set Defined Defined specific Defined specific
DBE goals for  specific criteria language in RFQ/RFPs guidelines or
DB/P3 to address to address DBE manual for DBE
DBE in DB/P3 utilization in DB/P3
California v v
Colorado v v
Delaware v
Florida v v v
Georgia v v v
Idaho
Kansas
Massachusetts 4 v v
Michigan v v
Minnesota v
Missouri v v v v
Montana v v
New Mexico
New York v v v v
Ohio v v v
Oregon v v
Puerto Rico
South Carolina v v
Texas v v v v
Utah v v
Vermont
Virginia v 4 4 4

Total 8 14 16 6
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Florida listed three supportive service contracts: one that has classroom training, one with
business development for DBE and one to help prime contractors find DBEs. Fourteen DOTs
(64%) answered that they had at least one supportive service to assist DBEs including
resources similar to those mentioned for capacity building as well as advanced business
counseling, bonding and financial packages, and one-on-one coaching. However,
Wyoming noted that its supportive services program is not funded through FHWA. Instead,
it works with the Small Business Administration (SBA) and the Procurement Technical
Assistance Center (PTAC) to provide training to its DBE firms.

3.4 Monitoring and Reporting
When asked about the effectiveness of monitoring and oversight mechanisms, 8 DOTs (36%)
responded that mechanisms in the construction phase were effective. These mechanisms
include reviewing goals quarterly and monitoring by district personnel with oversight by
the central officer of civil rights. There were fewer affirmative responses for mechanisms in
the other phases and no specific examples were provided. Twelve DOTs (565%) provided
information on how monitoring and oversight strategies might be improved. These
agencies suggested the following:

i.  Ensuring monitoring and oversight by requiring project personnel to be more
involved
ii.  Establishing oversight for consultants
iii.  Including more immediate financial impacts to the P3 teams for fast response to
owner concerns
iv.  Creating a uniform and standard process and/or strategy for monitoring and
oversight of DBE goals
v. Developing an automated system to centralize filing of contract administrative
documents and data collection
vi. Increasing communication between engineering staff and DBE program staff
vii. Conducting continuous education and training of agency staff (DBE and non-DBE)
and contractors about the DBE program
viii.  Creating industry and stakeholder buy-in of the DBE program
ix.  Making DBE a scored criterion and introducing penalties for not meeting
requirements

3.5 Challenges for Setting DBE Contract Goals
Setting DBE contract goals for DB/P3 was seen to be challenging. According to
respondents, the biggest challenge for setting project goals is having an incomplete project
design, which causes the uncertainty of the evaluation of quantities and work items. In
addition, the unavailability of DBESs, providing pre-award and other diverse work
opportunities to DBESs, framing the RFP language to align with goals and communicating DBE
program expectations to contractors were also identified as challenges for setting contract
goals.
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Monitoring DBE goals presents a challenge as well. One respondent stated that the nature
of DB/P3 projects makes ensuring compliance difficult, i.e., the DOTs do not direct the initial
monetary outflow, and thus, the agency cannot penalize a contractor by withholding funds if
DBEs are not properly utilized during the project. Again, changes in work can be
detrimental to achieving the goal that was established. DB projects are usually on a larger
scale with more types of work and a longer project duration, which makes it difficult to
distribute dollars over multiple years and keep the availability of DBEs constant. In addition
to these, respondents also stated the following challenges:

Building relationships between firms and DBEs
Educating firms and contractors about the DBE program
Improving the availability of DBEs

Increasing the diversity of opportunities

=W N

3.6 General DBE Program Implementation
When respondents were asked about whether or not any incentives are provided for primes
that involve DBESs during procurement, four DOTs (Minnesota, Montana, New Mexico and
Utah) answered in the negative. For the DOTSs that responded affirmatively to providing
incentives, many referred to the project award as a major incentive. Some DOTs also in
evaluating proposal submissions, may either make DBE be a scored criterion or require a
DBE performance plan to be submitted as part of the proposal. For example, Florida DOT
has annual “DBE Letter Grades” to improve accountability and also allots bonus points on
past performance. There may also be disincentives levied by DOTs such as penalties for
improper behavior.

The survey asked what types of work or services work well or do not work well with the
implementation of DBE. Many responses provided general program recommendations.
Among specific services that work well were community outreach in the Concept Stage and
geotechnical and survey in the RFQ/RFP stage. Some DOTs remarked that there were
limited opportunities in these stages, and that they were not considered, or that DOT staff
work in these capacities. In the post-award stage (design and construction), types of work
or services that work well with DBE implementation include traffic control, electrical
supplies, trucking, lighting, fencing, reinforcement steel, concrete flat work, grassing,
guardrail, design services, construction inspection services, and flagging. Some DOTs
commented that the types of work are also often left to the discretion of the design-builder.

When survey respondents were asked about areas in which their respective DOTs planned
to improve DBE utilization in the DB/P3 project, the main areas that surfaced were
diversification of DBE work throughout the project, accountability and transparency,
community outreach, effectiveness of goals, and networking support.
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3.1 Project Stages and DBE Utilization

DOTSs were asked about when in the project development process they considered DBE
issues. From the responses shown in Figure 3.2, 14 DOTs (64%) said in procurement. The
next highest responses were construction (nine agencies, 41%), and preliminary design and
environmental studies (also nine DOTs, 41%). The areas where goals are set, applied,
promoted, and assessed also correspond to these areas as seen in Figure 3.3. For this
question, 13 DOTs answered construction, 11 procurement and 7 preliminary design.

Construction
Utilities Relocation
Right-of-Way Acquisition

Final Design

Procurement

Preliminary Design and Environmental...
Concept Development
Long-range Planning and Programming

Visioning and Policy

0 2 4 6 8 10 12 14 16

Figure 3.2 Stages in Project Development in Which Agencies Consider DBE Issues
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Figure 3.3 Areas Where DBE Participation Goals are Set, Applied, Promoted and Assessed
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Construction, procurement and preliminary design resurfaced in the answers to questions
concerning the use of specific mechanisms (such as contract goals or written performance
plans) used to achieve DBE goals. Thirteen DOTs (all respondents who answered this
question) answered that they had contract goals for construction, 6 for procurement and 3
for preliminary design. There were also 7 responding DOTs that stated they had contract
goals for final design. There were fewer that had written performance plans with specific
monitoring or oversight mechanisms, but 8 had such plans related to construction, 3 for
procurement and final design, and 1 for preliminary design and environmental studies and
visioning and policy. The corresponding agencies that answered these set of questions are
shown in Table 3.4 and Table 3.5.

Table 3.4 Agencies’ Use of Specific DBE goals within contract

States that Set Visioning &  Preliminary  Procurement Final Construction
Specific DBE Policy Design & Design

Goals Within Environmental

Contract Studies

California v v v
Colorado v v v
Delaware v v v
Florida v
Georgia v

Minnesota v v v v
Montana v v

New Mexico v
New York v v v
Ohio v
Oregon v v
Puerto Rico v
South Carolina v
Utah v
Virginia v v

Total 0 3 6 7
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Table 3.5 Agencies that Use Written Performance Plans to Achieve DBE Goals

States with Written Visioning & Preliminary Procurement Final Construction
Performance Plans (with Policy Design & Design

Specific Monitoring & Environmental

Oversight Mechanisms) Studies

to Achieve DBE Goals

California v v
Colorado v v v v
Delaware

Florida v
Georgia v

New Mexico 4
New York v v
Ohio v
Oregon v
Utah 4
Virginia v v

Total 1 1 3 3 8

3.8 Challenges and Recommendations
DOTs highlighted some challenges in the effective utilization of DBE in DB and P3 in
comparison to design-bid-build (DBB). In the typical process of design-bid-build, DBE
goals are met pre-award. However, due to the nature of DBs and P3s, the same
requirements may not be entirely feasible. The challenges highlighted by respondents
were mostly similar, relating generally to project timelines, incomplete designs at time of
contract, DB/P3 program size and actually meeting the DBE goal. Pre-construction work and
procurement were also identified as areas in DB projects where DBE utilization is often
challenging.

It is important to realize that during the early stages of alternative delivery projects, designs
are not completed making it difficult to determine the specific participation and
subcontractors to be used. Quantities for construction are also typically unknown and a
work change during the course of the project can hinder the achievement of project goals.
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Equally, according to some respondents, the “best” time to inquire about DBE participation
on a project is unclear. For this reason, Delaware DOT (DelDOT) accepts letters of
commitments signed by the prime and DBE firms, with a request that once quantities are
known and prior to breaking ground, the agency will receive the signed subcontract
agreements. According to the DelDOT respondent, it has not yet had any issues with this
approach to DBE utilization in DB projects. Likewise, Colorado DOT has found that allowing
primes to select DBEs at points later than at the outset of the project is more effective.

3.9 Summary
In summary, some agencies are generally interested in providing more opportunities for

DBEs in their jurisdictions and are therefore actively seeking ways of improving DBE
utilization in alternative delivery projects. Of the 26 agencies that responded to the survey,
only four do not use the DB or P3 project delivery method. Of those that do, DBE
considerations in DB and P3 are overseen and coordinated by an organizational unit related
to civil rights, equal economic opportunity (EEO), construction, engineering, or alternative
project delivery. Approximately a third of the DOTs that responded to the survey set
specific DBE goals in DB/P3 projects and also, 18 (81%) of the responding DOTs have
language in their RFPs/RFQs that specifically address DBE utilization. However, out of the
total number of responding agencies, only 6 agencies stated that they had guidelines or a
manual for DBE utilization in DB and/or P3 projects.

Agencies also face a number of challenges with regard to setting DBE contract goals which
are mostly for the construction, design and procurement stages of the project. These
challenges include, among others, the unavailability of DBEs, framing RFP language to align
with goals and communicating DBE program expectations to contractors. Despite these
challenges, most agencies still work towards achieving their set goals by ensuring
compliance through the use of quarterly reviews and oversight by district personnel. Some
respondents also recommended that in order to improve monitoring and oversight of DBE
utilization in alternative delivery projects, agencies must implement certain strategies.
Among these recommendations were the following: (1) create a uniform and standard
process and/or strategy for monitoring and oversight of DBE goals; (2) develop an
automated system to centralize filing of administrative contract documents and data
collection; and (3) increase communication between engineering staff and DBE program
staff. Lastly, dealing with incomplete project designs, which is typical of DB and P3 projects,
surfaced as one of the most significant challenges agencies face with ensuring proper DBE
utilization. As a result, some agencies allow contractors to submit DBE commitments during
the course of the project, rather than at the outset.

By probing further into the challenges and recommendations offered by these agency
representatives, creative and more effective ways of implementing a successful DBE
program and achieving DBE goals in alternative delivery projects may be found.
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The survey findings generally align with the results of NCHRP Synthesis 481 showing a
range of new approaches emerging to address challenges with using the traditional
approach for design-bid-build to incorporate DBE goals in DB and other alternative delivery
projects.



4 Case Studies

This chapter provides a detailed examination of DBE utilization in alternative delivery
projects for six of the transportation agencies that responded to the survey: Oregon,
Virginia, California, Colorado, Minnesota and Utah. Detailed answers and comments to the
survey questions are provided along with relevant information obtained through interviews,
a literature review and online research.

4.1 Oregon DOT (ODOT)
Goal Setting Methodology

The Oregon DOT coordinates and oversees the utilization of DBE in design-build projects
through both the Office of Project Letting and Office of Civil Rights. The agency’s approved
overall goal for Federal Fiscal Year (FFY) 2015-2016 is 13.1%, of which 5.2% will be attained
through race-conscious and gender-conscious means and 7.9% will be attained through
race-neutral and gender-neutral means. In addition, the agency’s three-year DBE goal?S for
FFY 2014-2016 is 12.29% with the breakdown shown in Table 4.1. These goals are achieved
by setting contract-specific DBE goals for all federally funded projects including DB and P3
projects.

Table 4.1 Oregon DOT FFY 2014-2016 DBE goals

Overall DBE Goal for FFY 2014-2016 12.29%
Race- & gender-neutral portion (RN) 9.61%
Race- & gender-conscious portion (RC) 2.68%

This goal is set based on demonstrable evidence of availability of ready, willing and able
DBEs to participate in ODOT’s USDOT-assisted projects. Thus, calculations for setting the
goal were based on data included in the 2013 Availability Update Report?6, the update to
ODOT’s 2011 Disparity Study Update Report??. In the 2013 report, availability is weighted
by prime- and sub-contractor levels of participation, as well as business category (i.e.,
construction, architecture and engineering and related services (A&E)) for both already
certified DBEs and potential DBEs. The Step-1 base figure is then calculated. At this point,
the potential DBE availability is averaged with the actual certified DBE availability to obtain

25 proposed Overall DBE Goal FFY 2014-2016 FHWA-Funded Contracting. Oregon Department of
Transportation, 2014.
<http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/sbe/dbe/docs/Summary_DBE_Goal_Rationale_20
14_02_19.pdf>

26 Available at:
<http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/sbe/dbe/docs/ODOT_Availability Study Update
_Final 092613.pdf>

2T Available at:
<http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/sbe/dbe/docs/DisparityUpdate2011_FinalReport.
pdf>
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the weighted averaged DBE availability (see example in Table 4.2). The Step-1 base figure
is then adjusted by averaging it with the median DBE participation over the last five years
(which is 10.4%) for the Step-2 adjustment. This final number [from the example: (14.17% +
10.4%)/2 = 12.29%)] is what is taken as the overall DBE goal. Likewise, the RN portion of the
goal is determined by the median race-neutral and gender-neutral participation from the
last five years which is 9.61%. This number is subsequently subtracted from the overall goal
of 12.29% to produce the RC portion of 2.68%.

Table 4.2 Averaged Total DBE Availability- Actual and Potential DBE

Business Actual DBE Potential DBE Averaged DBE Weight Weighted
Category Availability Availability Availability (% spent Averaged
(prime & sub) (prime & sub) in DBE
Category) Availability
Construction 11.09% + 14.22% f2 = 12.66% X 80.3% = 10.17%
ARE 14.63% + 25.97% f2]= 20.30% X 19.7% = 4.00%

Source: Proposed Overall DBE Goal FFY 2014-2016 FHWA-Funded Contracting. Oregon Department of
Transportation, 2014.

The agency also sets sub goals on a selected number of construction and A&E contracts to
meet race-conscious and gender-conscious goals for certain DBE groups that were
identified as underutilized in the 2011 Disparity Study Update. This is in accordance with the
USDOT-approved 2013-2015 DBE Program Waiver2® which permits the following?®:

Construction Contracting- Race-conscious contract goals should apply to:

e (Black) African American-owned DBE firms, and
e Subcontinent Asian American-owned DBE firms

BA&E Contracting — Race- and gender-conscious contract goals should apply to:

e (Black) African American-owned DBE firms,

e Subcontinent Asian American-owned DBE firms,
e Native American-owned DBE firms,

e Hispanic American-owned DBE firms, and

e Non-minority women-owned DBE firms

28 See waiver source:
<http://www.oregon.gov/ODOT/CS/CIVILRIGHTS/sbe/dbe/docs/DBE_Waiver_Approval FFY 2013_
2015.pdf>

29 See Oregon DOT, (2014).
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Program Implementation

During the stages of long-range planning and programming, right-of-way acquisition, and
construction, DBE participation is promoted and assessed. However, specific DBE contract
goals usually only pertain to the final design and construction portion of the project (i.e., the
design and construction portions are each assigned a DBE participation goal as a
percentage of the contract amount). The agency also has specific criteria to address DBE
utilization in their DB/P3 contract documents. For instance, the base DB draft RFQ has a
section for DBE involvement which itemizes the DBE requirements to be submitted (i.e., DB
Agreement boilerplate section language). These requirements include the submission of
information on the Proposed Civil Rights Manager (qualifications such as education, years of
experience, and responsibilities are also listed), a Diversity Plan Outline and a Record of
Past Diversity Performance in Workforce & Small Business Utilization form. Information
submitted in the latter form must reflect the diversity in the proposer’s contracts in excess of
$10 million for the past three years. It should also be noted that even though the submitted
diversity plan outline is not a score criterion in the RFQ, it is part of the pass-fail
responsiveness criteria (i.e., any proposer not submitting a plan would be considered non-
responsive). Lastly, guidelines for DBE utilization are provided for all proposers in the
Design-Build Agreement under DB Section 171 (Workforce Protection - DBE Program
Provisions). A sample of the Workforce Diversity Participation form is included in Appendix
C of this report.

Program Challenges

Similar to other agencies, ODOT encounters certain challenges in setting and meeting these
DBE goals. Some of the agency’s unique challenges include proposer/contractor buy-in to
the DBE program goals and purposes, as well as ensuring continuous monitoring and
oversight for large DB projects with multiple contracting tiers. In addition, due to bid
responsiveness, not all DBE commitments and awards are made during the prime bidding
phase of the solicitation and award process. This results in the agency having to rely on the
awarded contractor to either fulfill promises made during proposal phase or ensure that the
awarded contractor’s sub-contractors actually award lower-tier sub-contracts to DBEs.

DBE Resources, Monitoring and Oversight

The ODOT Office of Civil Rights has program managers and field staff who participate in the
delivery of small business programs, e.g., small business training events and annual ad hoc
networking and outreach events. For DB projects, the agency staff also host pre-project
meetings for prime-sub networking. Furthermore, ODOT partners with the Oregon Small
Business Development Center (SBDC) Network and other public entities to deliver
facilitated mentor protégé and training programs such as the Port of Portland Mentor
Protégé Program and the University of Washington-Foster School of Business Minority
Business Executive Program. The agency also sponsors the Turner School of Construction
Management (a multi-week mentoring program offered annually at no cost to minority and
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women-owned firms in the architecture, engineering and construction industry) and various
other workshops offered by local, DBE, MBE, WBE or small business focused non-profit
organizations.

With regard to monitoring and oversight for DBE utilization, the agency hosts monthly
meetings with the contractor’s designated DBE representative to review diversity
submittals, including prevailing wage rate payrolls/certified statement, DBE issues, and
other topics30.

4.2 Virginia DOT (VDOT)

Goal Setting Methodology

During the process of establishing the triennial DBE overall goals, VDOT utilizes the agency
website, newspapers ads, and sends out notices to stakeholders and the public as a way of
involving them; however, project goals are set solely by the agency. The agency’s DBE
goal-setting method follows the general prescribed FHWA two-step process which requires
the establishment of a base figure for the relative availability of DBESs, and then determining
if an adjustment is necessary based on evidence. However, the Department decided that
the methods for establishing the base figure as recommended in the 26.45(c) were not
applicable for their unique situation (i.e., use of a bidder’s list, disparity study, another
DOT’s figure, or DBE directory and census bureau data). Instead, VDOT determines its base
figure using a two-step process. The first part of its process consists of determining the
following two parameters3!:

i.  Prequalification: The ratio of prequalified DBEs compared to all prequalified
contractors, and

ii.  Work capacity values: The ratio of the total dollar amount of work a firm can take on
at any time based on the amount of bonds that can be adequately secured by the
firm.

Being prequalified as a contractor means that the contractor is recognized as being ready,
willing, and able to perform work on VDOT contracts; the required prequalification criterion
in order to do highway work has been in place in the state since the 1960s. The agency
considers factors such as financial ability, equipment availability, work experience, and size
of organization for each contractor during the prequalification process. In addition, the

80 Keen, D., Edinger, L., Wiener, K., and E. Salcedo. (2015). NCHRP Synthesis 481: Current Practices to
Set and Monitor DBE Goals on Design-Build Projects and Other Alternative Project Delivery Methods.
National Cooperative Highway Research Program, Transportation Research Board of the National
Academies

81 Virginia DBE Goal Setting Methodology 2015-2015 Draft. Virginia Department of Transportation.
Website.
<http://www.virginiadot.org/business/resources/Civil_Rights/VIRGINIA_DBE_GOAL_SETTING_MET
HODOLOGY_2015-2017draft.pdf>
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contractor’s status as a prime/sub, or DBE/non-DBE is also considered. Thus, the first part of
calculating the Step-1 base figure follows the example in Figure 4.1.

PREQUALIFICATION:

WORK CAPACITY VALUE

189 (DBEs)

1059 (ALL FIRMS)

$1.307.294 500 (DBEs)

17.84%

1.74%

$75,140,419,999 (ALL CONTRACTORS)

Figure 4.1 Example Showing the Calculation of Prequalification & Work Capacity Values

The second part of the base figure calculation requires averaging the two percentages
calculated previously. Currently, the agency weighs the two figures equally because it has
not yet determined an effective way to weight the relative importance of the two measures.
Finding the relative importance of both measures is needed in the process because the
method (1) fails to recognize the varying financial assets and ability of firms to commit
resources to a particular project, (2) ignores the actual workload needs of VDOT, and (3)
ignores how much of its total capacity each firm is ready, willing, and able to provide to
VDOT?2, Thus, the final Step-1 base figure from the previous example would be determined

as shown in below.

BASE FIGURE =

(0.1784 +0.0174) / 2

0.0979

Figure 4.2 Final Step-1 Base Figure

9.79%

Subsequently, the Step-2 adjustment is applied by calculating two adjustment factors. The
first factor is based on the difference between the average percent of past commitments
(shown in Table 4.3) and the base figure previously calculated in Step 1.

Fiscal Year(s)
2007-2008
2008-2009
2009-2010
2010-2011
2011-2012
2012-2013
2013-Mart4

Average

Federal Dollars
$ 622,919,308
$ 514,722,164
$ 807,409,324
$1,255,758,733
$ 978,347,107
$1,018,504,942
$ 756,221,782

$5.953,883,360

%2 Virginia DBE Goal Setting methodology.

% Ibid

Table 4.3 VDOT DBE Commitments®:
DBE Commitments (3)

$ 50,974,163
5 52,002,635
$ 66.752,846
$146,968,001
$103,572,492
5 68,445,496
$ 85,878,843

$287,518,779

Percentage
8.18
10.10
827
11.70
10.59
672
11.36

9.65
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Adjustment factor]1 = 9.79% -9.65% = 0.14%

The second adjustment factor is based on the potential increased capacity through specialty
means. This comprises certified firms that are used in the program, but do not require
prequalification. According to VDOT, there were 302 certified firms that fit this description
as of March 2014. Of these 302 firms, approximately 14% were active in the DBE program
according to the agency’s historical data. The base number calculation based on these data
is as follows:

CERTIFIED DBE FIRMS: 189 (DBEs) + 302 (0.14) POTENTIAL RESOURCES =  21.05%
1102 (ALL FIRMS)

WORK CAPACITY VALUE: $1.320,079,696 (ALL DBES) = 1.76%
$75,153,205,195 (ALL CONTRACTORS)

(0.2105 + 0.0176)y2 = 11.41%
Figure 4.3 Potential Capacity Adjustments

This value increases the Step 1 base figure by 1.62%. Thus, the final adjustment factor is
calculated by taking the average of (1) the average percent of past commitments and (2) the
increased capacity through specialty means. The final three-year DBE goal is then
calculated as shown below in Figure 4.4.

Base Figure + Adjustment Factor =

9.79% + [(0.14 + 1.62)% /2 = 0.88%] = FY 2015-2017 GOAL = 10.67%

Figure 4.4 VDOT’s Overall DBE Goal for FY 2015-201734

For the race-neutral (RN) and race-conscious (RC) percent breakouts for the fiscal year (FY)
2015-2017 goal, actual RN commitments for FY 2007 through to March 2014 were averaged
(resulting in 4.82%), and this value subtracted from the overall goal to determine the RC
portion of the goal, 5.85%.

Program Implementation

Virginia DOT promotes DBE participation at various points during the project development
process. These include preliminary design and environmental studies, procurement, right-
of-way acquisition, utilities relocation and construction phases. However, the agency sets
one DBE project goal with the expectation that there will be DBE participation on both the

3 Ibid.
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design & construction of the project. The DBE goals are specified during either the
procurement process or in the comprehensive agreement, depending on how the project is
being developed, i.e., whether or not it is a solicited or unsolicited project. These goals,
along with other specific criteria to address DBE utilization in DB/P3 projects are specified in
project documents such as RFPs and RFQs. In addition, special DBE provisions are provided
to further inform the design-builder on how DBE firms are to be utilized on the project.
These guidelines cover good faith efforts, documentation and administrative requirements,
criteria for gaining DBE participation contract goal credit, and other miscellaneous DBE
program requirements. The following paragraphs are excerpts from the agency’s Special
DBE provisions?®® under the DBE Program Compliance Procedures -- Good Faith Efforts
Specified section.

“Design Phase: Thirty (30) days after the Notice to Proceed for Design, the
Design-Builder shall submit to Department for review and approval Forms C-111
and C-112 for each DBE firm to be utilized during the design phase to meet the
DBE minimum requirement and Form C-48. Failure to submit the required
documentation within the specified timeframe shall be cause to deny credit for
any work performed by a DBE firm and delay approval of the Design-Builder’s
monthly payment.

Construction Phase: No later than thirty (30) days prior to the DBE firm
undertaking any work, Design-Builder shall submit to Department for review and
approval Forms C-111, C-112, and C-48. Failure to submit the required
documentation within the specified timeframe shall result in disallowed credit of
any work performed prior to approval of Forms C-111 and C-112 and delay
approval of monthly payment.”

In evaluating proposals, however, VDOT uses a pass-fail criterion for proposer
compliance to DBE requirements and does not require the submission of a DBE plan
at the RFP stage3®. Lastly, with regard to over-concentration, the agency has not
concentrated on specific strategies; rather, it encourages DBE firms to team up and
pursue work areas that may have a lack of firms.

Resources, Monitoring & Oversight

The Virginia DOT provides supportive services to DBE firms through its in-house Business
Opportunity and Workforce Development (BOWD). The agency also relies on assistance
from other subject matter expert partners depending on what the need is. Secondly, the
agency ensures DBE compliance by making sure the design-builder is committed to the DBE
program by meeting the DBE goal, passing the goal down to first tier subcontractors and

3 Use of Disadvantaged Business Enterprises (DBEs) for Design-Build Projects. Special Provision for
Section 107.15 for Design-Build Projects. Virginia Department of Transportation, 2014.
3 NCHRP Synthesis 481 (2015).
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complying with DBE program regulations. This is achieved through a number of monitoring
and oversight strategies. One such strategy is the review of procurement documents to
ensure that all necessary DBE requirements are included. The design-builder, depending
on the size of the project, must also have one dedicated team member or more assigned to
resolving DBE subcontractor issues and concerns, as well as ensuring that the DBE goal for
the project is successfully met. Again, the District Civil Rights Office (DCRO) monitors good
faith effort documentation on a quarterly basis to determine whether or not progress is
being made towards meeting the minimum DBE requirements established for the contract.

4.3 California DOT (Caltrans)
Goal Setting Methodology

Caltrans oversees DBE utilization in DB/P3 projects through the Office of Business and
Economic Opportunity. The agency sets specific goals for DBE utilization in DB & P3
projects on a project by project basis; however, separate design and construction goals are
set for P3 projects and any goals set for DB projects may be adjusted before the contract
award. Also, another new goal setting method for P3s with operational phases is to set goals
based on the different project phases which is what Caltrans is doing for its Presidio
Parkway P3 project in San Francisco?®’.

Recently, the agency’s overall DBE goal of 12.5% for FFY 2016-2018 was approved by
FHWA. This goal is to be achieved through both race-conscious (9.5%) and race-neutral
(8%) means. For setting this goal, Caltrans used data from its 2012 Availability and
Disparity Studys38 to derive the base figure. This study used an approved approach similar
to that of the Illinois and Minnesota DOT's to estimate the relative availability of DBEs. This
value was then weighted by the type of work, contractor role (prime or subcontractor),
location of work, size of work element, contract date and whether a contract is a Caltrans or
local agency contract.

The second part of the process, Step-2 adjustment, was carried out by looking at the types of
information described in the DBE regulations with respect to the Step-2 analysis. The first
piece, determining current DBE capacity as a function of past volume of work performed,
was deemed as an inadequate approach to measuring actual DBE capacity because only a
small percentage of DBEs are awarded contracts. Thus, according to the agency, DBE
capacity is greater than that reflected in the volume of work performed by a select few
DBEs. The other factors considered were: barriers to entry such as education, training,
employment and advancement; rate of business formation, closure, and earnings; and
access to capital (including home ownership, home value, mortgage loan denials, sub-prime
loans, business loan denial rates, and business loan values), bonding and insurance. Based

8T NCHRP Synthesis 481 (2015).
38 BBC research & Consulting. (2012). Availability and Disparity Study. California Department of
Transportation. Available at <http://www.dot.ca.gov/hqg/bep/disparity_study.htm>
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on all the evidence provided from these data sources, the agency reached a qualitative
decision that a Step-2 adjustment was not necessary.

In developing this goal, Caltrans also involved public participation as is required by
regulations. The agency consulted with its Statewide Small Business Council (SBC), the
Associated General Contractors of California, the Southern California Contractors
Association, the United Contractors Association, and the American Council of Engineering
Companies. The agency received comments that listed barriers similar to some of those
identified in the disparity study, and after careful consideration determined that no changes
to the overall goal were warranted.

The race-neutral portion (3%) of the goal was determined by averaging the FY 2011-2015
(first half of 2015) race-neutral DBE participation, and subtracting this value from the overall
goal to determine the race-and gender-conscious portion (9.5%).

Program Implementation

Procurement, final design, and construction arose as areas where DBE participation and
goals are set, applied, promoted and assessed within the agency. The preliminary design
and environmental studies phases are also areas in which DBEs are sometimes utilized. In
addition, Caltrans also has a written performance plan with specific monitoring mechanisms
to achieve these set DBE goals. For example, the agency includes specific language in DB
and P3 project RFQ contracts. Among the requirements for proposers is the submittal of a
DBE Performance Plan, scored on a pass-fail basis, in which the proposer outlines its plans
on how to achieve the DBE goal. This includes identifying and listing DBE commitments and
the types of work associated with those commitments. Also, the proposer may include
possible strategies to be implemented to achieve the project’s DBE goals (see Appendix B
for a sample performance plan)®. Despite the difficulty in evaluating whether a submitted
plan will certainly result in meeting project goals, this approach allows the DB team more
time and flexibility to identify and customize work components, develop smaller scopes of
work, and involve more DBEs.

Furthermore, Caltrans has developed a set of DBE special provisions for DB projects which
goes into much detail about a number of DBE-related items including submittal of the DBE
performance plan, good faith efforts documentation, consequences of non-compliance,
sanctions, reporting and payment.

Program Challenges

Similar to other agencies, the major challenge Caltrans faces when setting DBE contract
goals for DB or P3 projects is the difficulty in identifying all potential subcontracting

% Request for Qualifications: I-15/1-215 Interchange Improvements, Devore- For design and construction
on state highway in Devore in San Bernardino County. State of California Department of
Transportation. July 2011.



Case Studies

opportunities at an early stage with an incomplete design. According to one representative,
planning-level cost estimates may be used but that could also lead to a much smaller set of
bid items. Another issue that relates to setting goals is that the goals are set based on the
availability of DBEs to perform particular work function; in the absence of the actual work
items required for the project, goal setting becomes challenging4°.

Resources, Monitoring and Oversight

Caltrans’ Office of Business and Economic Opportunity provides DBE support by offering
training programs to certified DBEs, as well as outreach efforts to inform new and uncertified
DBEs about the agency’s program. The office also conducts outreach events for each
design-build project where the agency invites all proposers which provides a networking
opportunity for DBE firms in addition to introducing such firms to the design-build
methodology.

In terms of ensuring compliance, the agency implements different monthly and quarterly
monitoring mechanisms to manage DBE implementation. For instance, during the
construction phase, primes are required to provide progress reports with each invoice
submitted, as well as annual progress reports. In addition, the agency has quarterly
meetings with the contractor, as well as ensures that the contractor has a specified DBE
liaison with the agency to allow proper communication between the DB team and DBE staff.
One recommendation for improving monitoring and oversight offered by the agency was to
monitor local agencies more closely because good faith efforts may not be adequately
supported at the local level4!.

Lastly, according to one representative, the agency is evaluating whether setting sub-goals
is an effective strategy for ensuring diversification of DBE opportunities and meeting the
overall goal. In the past, the agency has set sub-goals for design services in addition to the
overall contract goal.

4.4 Colorado DOT (CDOT)
Goal Setting Methodology

Colorado DOT provides DBE opportunities via construction contracts, professional services
contracts and design-build contracts. Thus, DBE processes at CDOT mostly depend on the
procurement method being used as opposed to project phase; however, preliminary design
& environmental studies, final design and construction are areas in DB projects where
contract goals are applied, promoted or assessed. The agency’s goal setting methodology
applied the entire state as its market area, and utilized data from the Unified Certification
Program (UCP) DBE Directory and Census Bureau to calculate its base figure for DBE

40 NCHRP Synthesis 481 (2015).
4! Ibid.
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participation. After adjusting this figure, the agency set its FFY 2016-2018 overall goal at
12.46%, with a split of 3.45% RN and 9.01% RC participation.

In setting the base figure of the process in Step-1, the agency compared the statewide DBE
directory to its bidders’ list as a way of deciding whether or not the percentage accurately
represented the availability of ready, willing and able firms in Colorado. After the agency
could not identify any other information sources with more reliable construction and
professional services DBE firms, it decided that using the directory was sufficient. CDOT
then looked at contracting opportunities over the past three years in both professional
services and construction (i.e., engineering, architecture, surveying, etc.) to determine its
potential contracting opportunities for the coming years. The agency also considered the
potential impact the Responsible Acceleration of Maintenance and Partnerships (RAMP)
implementation would have. This relatively new project funding mechanism was
implemented in 2013 to allow the agency to fund multi-year projects based on year of
expenditure, rather than saving for a project’s full amount before construction begins,
resulting in a project construction increase of about $300 million per year for 2014-2019.
Despite this significant increase in the amount of contracting dollars, the agency concluded
that the ratios of work types to be performed would remain relatively unchanged; thus, no
modifications were made to the Step-1 base figure due to the contracting program change.

After identifying all ready, willing and able DBE firms (from the DBE directory), and the total
number of firms in the state (from census data), the agency weighted the relative availability
of opportunities in construction and professional services. Since bid items and task order
data are unavailable on design-build projects, CDOT included professional services and
construction portions of the DB budget*? from the previous three years in order to ensure
that the final weighting accurately reflected all opportunities on CDOT projects. Eventually,
a base figure of 10.64% was calculated.

The second stage adjustment was conducted by evaluating past participation on
construction contracts, the CDOT construction bidders list, CDOT professional services
prequalification list, the City and County of Denver Disparity study and other capacity
concerns based upon the RAMP. Of all these different sources, including the construction
past participation shown in Table 4.4, the agency decided that the only basis for adjustment
was a significant disparity between the prequalification listing for the percentage of certified
DBE professional services firms (19.5%) and the calculated availability of professional
services (8.3%). Thus, the two figures were averaged to produce a new professional
services percentage of 12.28%, and subsequently, a recalculated overall DBE goal of
12.46% [total amount of professional & construction opportunities ($)/ total contracting
opportunities ($)].

2 These data were obtained from the Chief Engineer’s Objectives for FY 2014 Q2 Report.
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Lastly, based on construction and total race-neutral average participations, the agency
suggested a race-neutral/race-conscious split of 3.45% and 9.01% respectively.

Table 4.4 CDOT Construction Past Participation

FFY DBE Goal Participation (From Year-End Uniform Report) Difference
2012 13.29% 14.24% 0.95%
2013 10.25% 12.59% 2.34%
2014 10.25% 11.70% 1.45%

Source: Colorado DOT DBE Overall Goal Methodology, FFY 2016-2018

In accordance with federal regulations, CDOT also involved industry stakeholder and
minority group representatives by obtaining feedback on the calculated DBE goal. Among
the many groups involved in this process were the Colorado Contractors Association,
Hispanic Contractors of Colorado, Black Construction Group (a division of the Black
Chamber of Commerce), Regional Transportation District DBE Advisory Committee,
Conference of Minority Transportation Officials, Connect2DOT/Colorado Small Business
Development Centers and American Council of Engineering Companies (ACEC) of
Colorado.

Program Implementation, Monitoring & Oversight

As stated previously, DBE contract goals are set based on procurement type. CDOT staff
therefore encounter challenges similar to those of other agencies when setting DB/P3
contract goals. To mitigate some of these challenges, the agency has decided to set two
goals based on work types for future design-build projects. Submitted proposals are also
required to include a DBE plan (DBE performance plan) that describes how the design-
builder plans to meet the DBE goal or show good faith efforts. This plan is then scored by a
committee consisting of civil rights staff and other departmental representatives (e.g.,
environment, communications); however, CDOT does not have specific criteria for
evaluating these plans - it is left to the judgement of the evaluator. On a recent DB project
worth $100 million, the highest scoring DBE plan had specific strategies for DBE
participation by work area, and backup plans for meeting those goals*3. This is somewhat
different from the agency’s old approach which required DBE commitments to be made at
the onset of the project. Design-builders would usually later have to change these
commitments before the work occurred. The new system allows the design-builder to
provide DBE commitments for only engineering-related DBE firms immediately after
contract award, and the flexibility to provide construction-related commitments later in the

43 NCHRP Synthesis 481 (2015).
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project, but before those firms are used. Any non-compliance may then be remedied by
withholding payment to the contractor until the issue is resolved?.

Besides this, CDOT requires the design-builder to produce monthly progress reports on
DBE participation in addition to regular project team meetings. Furthermore, the team also
conducts a mandatory in-depth review every six months.

DBE Resources

Colorado DOT runs the Connect2DOT Program, a corporative agreement with the Colorado
Small Business Development Centers (SBDCs), which offers technical assistance to DBEs
including, but not limited to, one-on-one consulting, training, contractor outreach events,
and access to CDOT project plans and website resources. Partnerships with organizations
such as local and minority chambers, contracting associations, surety and insurance agents,
workforce development centers, and support programs such as the West Central Small
Business Transportation Resource Center, Procurement Technical Assistance Center, and
Minority Business Development Agency enable CDOT to provide comprehensive support to
DBEs.

In addition to these services, Connect2DOT also offers the LEADING EDGE ™ for
Transportation program. This is a 10-week strategic planning program for contractors and
professional service providers designed to develop leadership skills, facilitate key
introductions within the business community, generate strategies for growth, and help DBEs
perform successfully on CDOT projects*S. The program combines its courses with
individual consulting, and covers topics including finance, management, marketing,
bidding, operations, etc. Graduates of this program by using the provided resources,
develop a viable business plan which is reviewed by a consultant team at the end of the 10-
week program, and assessed again during quarterly check-ups. Another interesting way
CDOT has decided to continue building DBE capacity is to offer a special LEADING EDGE
for Transportation course during FFY2017 specifically for potential subcontractors on the
agency’s C-470 Express Lanes (which is a design-build project) and I-70 East projects. The
program’s curriculum will be designed to address project-specific requirements, as well as
adapting or transitioning services from other local agency projects.

4.5 Minnesota DOT (MnDOT)
Goal Setting Methodology

The Minnesota DOT’s goal setting methodology for the FFY 2016-2018 proposed goals differ
slightly from the other states. In determining the market areas for the base goals

4 Ibid.
45 CDOT Civil Rights and Business Resource Center (2015). DBE Overall Goal Methodology, FFY 2016-
2018. Colorado Department of Transportation.



Case Studies

calculation, two methods were used as shown in Table 4.5: (i) political jurisdiction method
(PIM), based on counties where contracts were awarded; and (ii) virtual jurisdiction method
(VJM), based on zip code location of contracts and/or contractors in the MnDOT database
between 2012 and 2014. This resulted in three different market area alternatives that
yielded three different estimates of availability. In the first method, PJM-1 represents the
entire State of Minnesota while PJM-2 represents the Minnesota counties where the total
contract amount exceeds 75% of the total FHWA contract dollars and the marginal
contribution of each county to the overall total contract amount is at least 1%.4¢ The third
estimate, VJM-1, uses a similar approach to PJM-2 but focuses on zip codes.

Table 4.5 MnDOT Geographic Market Areas (GMAs) for FHWA DBE Goals

GMA | Definition ‘ Total Amount ‘ Share of S
Political Jurisdiction Method (PJM)

PIM-1 All Minnesota counties $2,269,737,436.23 96.8%

Ranked Counties in USA where the total
contract dollars for the sum of the counties
PIM-2 exceeds 75% of FHWA contract dollars and | $2,091,621,059.51 89.2%
the marginal contribution to the overall
total is at least 1%

Virtual Jurisdiction Method (VIM)

Ranked zip codes anywhere in the USA
where the total contract dollars awarded
VIM-1 for the sum of the zip codes exceeds 75% $2,238,004,515.52 95.4%
and the marginal contribution to the
overall total is at least 0.25%

Total $2,345,528,580.11
Source: FHWA contracts between Oct. 1, 2011 and Sept. 30, 2014

Industry classifications were identified using the distribution of MnDOT contract dollars
across different industry classifications from October 2011 to September 2014. In computing
availability rates, all prime and subcontract files from MnDOT’s Office of Civil Rights
between 2012 and 2014 were obtained, as well as data from the DBE certification directory,
vendors list, bidders list, Dun & Bradstreet’s database and the U.S. Census Zip Code
Business Patterns (ZBP) for 2012 were used. Thus, depending on the data source and market
area combination, different DBE availability rates were identified. These estimates are
shown in Table 4.6 and represent the geographical market-specific goals weighted

46 The Roy Wilkins Center for Human Relations & Social Justice, University of Minnesota, (2015).
Technical Report: Methodology for computing proposed FHWA DBE goals for FY 2016-2018.
Minnesota Department of Transportation.



Case Studies

according to the percentage of contract dollars awarded in that area. In addition, the
weighted base goal of 8.03% is the weighted average using the percent distribution of
contract amount by geographic market area, not a simple average of the measures shown in
the table.

Table 4.6 FHWA Availability Rates and Base Goal

Weighted
Method PJM-1 PJM-2 VIM-1

Base Goal
Bidders List Method 5.06% 3.87% 2.81%
DBE List Method 7.31% 8.89% 6.47%

8.03%

Vendors List Method 11.85% 11.04% 18.73%
D&B Method 7.48% 7.04% 5.70%

Source: The Roy Wilkins Center for Human Relations & Social Justice (2015)

The calculated base figure was then adjusted by using two standard methods that detect and
measure market discrimination in contract award amounts at the contract-level*’. The first
method, the “dummy variable method”, calculates the percentage difference in log-
transformed (natural log) contract amounts that cannot be explained by relevant
characteristics of the firm, the contract, or the industry, while controlling for relevant factors
including whether or not a firm is a DBE. The discrimination gap that DBEs face when
competing for prime or subcontracts is therefore the coefficient of the DBE term. The
second method separately estimates the log-transformed contract amounts to DBEs and non-
DBEs, and then computes the amount that DBEs would have received if they were treated
like equally-situated non-DBEs. The discriminatory portion is then the difference between
the actual contract amounts and the “equal treatment” amounts. This method is known as
the Blinder-Oaxaca-Duncan residual difference decomposition. These two regression
model estimates were then averaged resulting in a 45.7% adjustment for prime and
subcontractor contract disparities.

Similarly, by using a detailed econometric method introduced by Myers and Ha*® (2009),
relevant regression models were estimated to maximize the race-neutral component of the
DBE goals. The results of the analysis predicted that 38.2% of the DBE goal could be
achieved through race-neutral means, and 61.8% of the goal through race-conscious means.

47 Blinder, Alan, (1973), Wage Discrimination: Reduced Form and Structural Estimates, Journal of
Human Resources, 8, issue 4, p. 436-455; Oaxaca, Ronald, (1973), Male-Female Wage Differentials in
Urban Labor Markets, International Economic Review, 14, issue 3, p. 693-709

48 Myers, Samuel L. and Inhyuck “Steve” Ha. "Estimation of Race Neutral Goals in Public Procurement
and Contracting," Applied Economics Letters, 2009, vol. 16, issue 3, pages 251-256.
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Implementation

The Minnesota DOT runs a race-conscious DBE program. Contractors are therefore
required to meet the designated DBE goal or show good faith efforts towards meeting them.
The agency sets separate DBE goals for the design and construction portions for DB/P3
projects, and incorporates DBE language into its contract documents®. At the time of
proposal, prime contractors must indicate their DBE commitments which may be different
from the goal indicated in the RFPS0. After the proposal stage and during the course of the
project, the selected design-builder or its designated DBE liaison must provide MnDOT with
information for all its selected subcontractors. This includes the name, total dollar amount of
the subcontract, specific work items, estimated quantities of work, and individual unit
prices. These commitments are evaluated, approved and then incorporated into the
contract as a contract specification by the agency.

The agency also has specific guidelines for DBE utilization in its Design-Build Manual. Under
the civil rights section, there are guidelines covering internal DBE communication, setting
the DBE goal, and roles and responsibilities of project staff in relation to achieving the DBE
goal. For example, the internal communications guidelines require the DB program
manager to contact the Office of Civil Rights when5!:

“Any design-build team communications are to take place;
A pre-RFQ meeting has been planned for a project;

An RFQ is advertised for a project; or

An RFP is advertised.”

Ll

Furthermore, the agency attaches a DBE special provisions document to its RFPs. This
provides further guidelines concerning areas including: soliciting DBEs, methods for
achieving the DBE goals, submittal of information, evaluating good faith efforts, DBE
replacements, and failing to fulfill DBE goals. These guidelines supplement the inclusion
strategies adopted by the agency for achieving DBE goals. Some of these strategies include
de-bundling to provide an opportunity for small businesses to compete against others of
similar size; providing a consistent and unified message that focuses efforts on meeting DBE
goals as opposed to good faith efforts; holding prime contractors accountable for not
making prompt payments; and mandatory subcontracting on certain projects to promote
DBE participation in work areas that traditionally have not benefitted DBEs.

Resources, Monitoring & Oversight

The Minnesota DOT’s Office of Civil Rights has a section that is focused exclusively on
increasing the capacity of DBEs. Resources provided to DBEs include training (bidding,

49 NCHRP Synthesis 481 (2015).

50 Minnesota DOT DBE Special Provisions for Design-Build Projects.

510ffice of Construction and Innovative Contracting (OCIC). (2011). Design-Build Manual. Minnesota
Department of Transportation
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accounting software, etc.), business development, the Working Capital Loan Fund
(providing financing for eligible DBE firms), and other race-neutral resources. The agency
is also involved in a MnDOT DBE and Workforce Collaborative which is made up of eight
stakeholder groups, including MnDOT employees and FHWA, committed to bringing
transformative and sustainable change to the agency’s Civil Rights program. The mission of
the collaborative is to have contractors and workforce participation within Minnesota’s
transportation industry reflect the demographics of the state.

Agency monitoring and oversight is conducted through a number of different means. One
of the monitoring mechanisms used by the agency is to monitor DBE work and payment by
requiring the design-builder to submit DBE work and payment schedule reports over the
course of the project; the first report is due 60 days after the notice to proceed is given, and
every 90 days thereafter for the remainder of the project52. One area in which the agency
noted 