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INTRODUCTORY NOTES

Viable Advanced Traffic Management Systems will be central to the
development of ITS technologies, and critical to the delivery of many private sector ITS
services to the public. By its very nature, however, ATMS relies heavily on access to the
public rights-of-way. Consequently, development of ATMS will require a high degree of
coordination between the public and private sectors. This model franchise agreement is
an attempt to describe the relationship between the public and the private sector
needed to achieve that level of coordination.

The franchise model presented here is just one of several ways in which the
relationship between the public and private sectors could be defined. Other options
might provide for less exclusivity and freer entry into the market by the private sectors,
but the heavy reliance of ATMS on the use of public rights-of-way raises questions
about the viability of such models. This model assumes that the information-gathering
features of an ATMS system, in particular, will require the intensive use of the rights-
of-way and the investment of substantial capital in the rights-of-way. Therefore, it
seems unlikely that competing ATMS systems could be successfully built in many
areas.

In practice, of course, the needs of government and private industry will vary
depending on a range of circumstances. It is also difficult to predict at the outset what
services will actually be in demand, or how profitable a given service might be. Thus,
no single model will j2 all the possible situations that may arise in the development
and deployment of ITS. Consequently, this model agreement does not present a single
one-size-fits-all option, but offers a variety of modules; options and model clauses that
can be combined as needed to satisfy the different needs of different situations.

On the other hand, this model agreement does not attempt to define all of the
possible different relationships between government and industry, nor does it attempt
to address many of the details that will be required by specific agreements. A model
that attempted to cover such a broad range and level of detail would probably prove
too cumbersome to be of use, and would certainly not address all the issues that will
actually arise. Nevertheless, the model does attempt to address the more likely
structures and the critical issues in sufficient detail to serve as a starting point for any
potential transaction.

It should also be noted that the model is only one element of what could be a
very long and complicated process. The model is only useful if any necessary
authorizing legislation has been adopted, and a Request for Proposals or other form of
solicitation has been issued. The model could be attached to such a solicitation, or
introduced during negotiation with the winning bidder. In any case, the model outlines
the operational relationship between the public and private sectors, but it does not by
any means dispose of all procedural questions.



This Note addresses the principal factors that give rise to the variants made
possible by the model. Those factors are:

The identity of the franchiser;

The compensation mechanism, which in turn depends on the profitability
of a particular project;

Which entity will be responsible for designing, building, operating and
maintaining the system;

The range of ITS services to be provided by the franchisee;
Whether the franchise is to be exclusive or nonexclusive; and

Whether the system is to include the capability for electronic toll
collection.

This Note also discusses the importance of the “bankability’” of a project and
describes some of the financing mechanisms that might be available.

Finally, this Note makes some observations about the development of design

and construction standards, and raises the need in many jurisdictions for authorizing
legislation and corresponding models.

The Identity of the Franchiser

For an ATMS system to be effective, it must have access to and provide
information over an entire metropolitan area. This means that a multi-jurisdictional
authority is required to oversee the system and coordinate among the member
jurisdictions and with other regional authorities. In most states, however, the public
rights-of-way are owned and controlled by a patchwork of local governments. This
raises many state constitutional and local law issues that must be resolved state-by-
state and region-by-region.

For example, may a local government cede its franchising authority to a regional
transportation authority or other multijurisdictional body? If so, that authority may
grant a franchise to an ATMS developer; this model assumes that is the case. Still, state
constitutional and statutory amendments, or municipal charter amendments, may be
required to make this possible. If those amendments are not practical, a more
complicated structure will be required. In that case, this model can be readily adapted
to serve as a franchise agreement between a municipality and the private sector ATMS
provider and additional documentation will be required to establish the relationship
between the franchising authority and the regional authority.



Another question that may arise concerns a regional authority s power over
related matters, such as zoning regulations, and its general authority to regulate
matters affecting the system. Again, the draft assumes the authority will have broad
police powers, but this may not be the case.

In short, there are a great many issues that will have to be resolved on a case-
by-case basis, and that cannot be fully addressed in a model such as this. The principal
value of a model in this regard is that it raises relevant issues, so that they may be
dealt with appropriately as the occasion arises.

The Appropriate Compensation Mechanism

This model agreement assumes that there are five general approaches to defining
the relationship between an ATMS provider and a municipality, depending on the
extent of government financing required and the degree to which the project is expected
to be profitable. Each of the resulting structures is referred to as a module. This model
agreement contains alternative language in Sections 3 (Compensation and Revenues), 5
(Operations and Maintenance) and 6 (System Facilities, Equipment, and Services)
regarding certain key provisions that distinguish the modules from each other. For
example, if development of ATMS in a particular franchise area is expected to be a
public good, or if policy considerations dictate that it be treated as a purely public
good, then those provisions corresponding to Module A (defined below) should be
selected. Conversely, if projections indicate that an ATMS system could be profitably
built and operated by the private sector, then the provisions corresponding to Module E
should be incorporated into the agreement between the franchiser and franchisee.

The five modules are defined as follows:

MODULE A -- PURE PUBLIC GOOD: This module starts with the assumption
that provision of ATMS and related
data is a pure public good. Therefore,
the system is expected to generate little
or no revenue and must be funded by the
public sector. The franchisee is required
to deliver the system % services at no
charge, and is compensated by the
government for its services. Because
there is no private sector funding
involved; this module is as much like a
government contract as it is like a
franchise. Finally, no revenue sharing or
other compensation mechanism is
needed because there will be no project
revenues to be shared.



MODULE B -- PARTIAL PUBLIC GOOD:

MODULE C -- PROJECT BREAKS EVEN:

MODULE D -- OPERATIONS PROFITABLE:

There are two service options possible
under this module; these are discussed
below.

This module anticipates that the costs of
maintaining and operating the system can
be met with revenue generated by selling
services to the public, but that revenues
are not sufficient to assure the franchisee
a profit, or to finance construction of the
system. Like Module A, this module
contains many elements of a government
contract: the government finances design
and construction and pays the franchisee
a management fee for operating the
system. To reduce the public sector s cash
expenditures, the franchisee is allowed to
retain any project revenues as part of its
compensation.

This module assumes that revenues are
sufficient to offset all costs, including
design and construction, but not sufficient
to make the project profitable. Therefore,
the franchisee will bear all costs and
retain the revenues but the city
guarantees the franchisee a reasonable
rate of return, to be made up with public
funds as required. An alternative would
be for the public sector to assist in
financing construction. Depending on the
economics of the project, this might
reduce the franchisees costs and produce
the desired rate of return without
supplemental government payments. This
alternative is not directly addressed in
the model because the document is
concerned with the operational issues
between the parties. Financing of the
project — as further discussed below -- is
beyond the scope of this model agreement.

This module assumes that operating
revenues are sufficient to cover operating



MODULE E -- PROJECT PROFITABLE:

Additional Compensation Options:

costs, including profit, but that the
public sector must bear the cost of
design and construction. The
government receives a token franchise
fee (as in all the modules) in recognition
of its right to compensation for use of
the rights-of-way, and additional
compensation out of operation revenues
to delay its contribution towards the
costs of construction and more
accurately assess the value of the
rights-of-way to the franchisee.

This module assumes that the entire
project can be profitably built and
operated by the private sector, and
provides for compensation to the city
for use of the rights-of-way in the form
of a franchise fee and the provision of
facilities and equipment. The public
sector could assist in financing the
project, as in Module C, but this module
assumes such assistance is unnecessary.
It might be desirable, however, to
compensate the franchiser through some
means other than a franchise fee on
gross revenues, and several options are
presented, as in Module D.

Modules D and E include four compensation options intended to divide revenues
from the operations of the system between the franchiser and the franchisee. The
compensation options do not apply to the first three modules because there are
no excess revenues to be divided. In Modules A and B the project is entirely or
largely financed by the public sector as a public service, with the understanding
that there will be no direct return on that investment. In Module C, the private
sector provides all or most of the financing and the project breaks even but the
public sector may need to contribute additional funds to ensure there is a profit.
Only in Modules D and E is there a possibility of sharing in revenues. The

Compensation Options are:



COMPENSATION OPTION I -- FLAT FEE:

Under this option, the franchiser will receive a flat
monthly fee intended to compensate the franchiser for
the use of the public rights-of-way and defray some
or all of its costs. The amount of the fee would have
to be negotiated.

COMPENSATION OPTION Il -- FACILITY FEE:

Under this option, the franchisor receives a fee based
on the number of units of equipment installed by the
franchisee in the public rights-of-way. Again, the fee
for each type of equipment would have to be
negotiated.

COMPENSATION OPTION IlI -- SHARE OF NET PROFITS:

Under this option, the franchisee would receive a
share of the net profits of the system. The model
provides for the franchiser to receive 50% of the net
profits, but that would, once again, be subject to
negotiation.

COMPENSATION OPTION 1V -- SHARE OF GROSS REVENUES:

Under this option, the franchisor receives a share of

gross revenues from the operation of the system. The
model uses 5%, but this, too, will vary from one case
to another.

The above options are not exclusive and are provided only as examples. In
fact, in any actual case this issue is likely to be heavily negotiated and
may result in very complicated formulas being applied. For example, in
Module D it may be desirable to reduce payments to the government after
it has recovered its investment. Conversely, in Module E it may be
desirable to increase those payments after the franchisee has recovered its
investment. There are many possible permutations.

The Choice of Entity To Perform a Function

The primary steps in developing an ATMS system are design, construction,
operation and maintenance. An examination of the provisions corresponding to the
modules defined in the preceding section reveals that the model assumes that all
functions will be performed by the private sector. In theory, many permutations are
possible; for



example, one entity might design a system, another might build it, and a third might
operate and maintain it. In practice, however, we believe that a single entity is likely to
be responsible for all those functions, with the principal variable being how each
element will be financed. Another likely possibility, however, is that state or regional
transportation authorities will be responsible for system design, and that the private
sector will carry out the remaining steps in developing and running a system. Such an
option would require a relatively simple change to the language in the modules, so
rather than clutter the draft with a separate submodule, we have noted the option in
footnotes at appropriate places.

Range of Service Options

Another dimension that must be addressed by any agreement is the range of
services to be provided by a particular franchisee. This model agreement sets forth five
Service Options in Section 6. Service Options | and 11 apply only to Module A, the Pure
Public Good scenario described above. Service Options 111, 1V and V might each apply
to each of the four remaining modules. The relationships of the Service Options to the
modules appear in Figure 1.

SERVICE OPTION I -- ATMS FREE: This option provides that the franchisee
will deliver ATMS services and traffic
data generated by the system at no
charge, and will not provide Advanced
Traveler Information System (““ATIS™)
services.

SERVICE OPTION II -- BASIC ATIS: Under this option, the franchisee will
provide ATMS and traffic data, and will
also provide basic ATIS services at no
charge.

SERVICE OPTION I1l -- ATMS PLUS DATA: This option is the same as Service
Option I, except that the franchisee may
sell data generated by the system, either
to the public in general or to value
added resellers.

SERVICE OPTION IV -- SALE OF ATIS: This option is the same as Service
Option I, except that ATIS services
will not be bundled with ATMS as a
public good, but will be sold to the
public.

SERVICE OPTION YV -- ATIS AND DATA: Under this option, the franchisee will
provide ATMS, may sell ATIS services
(as in Service Option 1V), and may sell
data
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Figure 1. ATMS Modular Franchise Agreement
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generated by the system (as in Service
option I11).

Provision of Additional Services

This model agreement also provides for what is essentially a sixth service
option, namely the provision of additional services that might be possible as a result of
construction of ATMS. Rather than establish a separate service option, however,
Section d(c) of each module simply provides that the franchisee may provide such other
services if the franchiser agrees and the parties agree on terms. Since it is unclear what
the additional services might be, and no services may actually be provided without
subsequent agreement, it seems unnecessary and more flexible to establish a separate
option for this possibility. Note that this provision effectively allows the parties to
expand the range of service options by entering into a separate agreement, but without
requiring the grant of an additional franchise.

There are two types of additional services: “other ITS Services” and “Ancillary
Services.” Other ITS Services are services within the conception of ITS that are made
possible by the construction of the system but that the agreement at its inception does
not contemplate will be provided by the system. Ancillary Services are services that do
not use the system or, if they do use some of the facilities of the system, fall outside the
concept of ITS services. Examples of ancillary services use the right to operate
restaurants, rest areas, or other concessions in the rights-of-way, installation of fiber
optic lines for non-ITS purposes, or the use of fiber installed us part of the system for
other purposes, such as leasing of excess capacity to third parties.

Finally, as noted above, the model generally assumes that ATIS services will be
provided by the ATMS provider either because those services are not profitable on their
own, or their revenue is needed to ensure overall profitability to the ATMS system. It
may be, however, that independent ATIS providers will be viable. Accordingly, this
model is accompanied by a Model ATIS Franchise that would apply if the independent
provision of ATIS proves feasible and desirable.

The Exclusivity of the Franchise

The model assumes that any ATMS franchise will be exclusive, simply because
at this point it appears unlikely that u viable competitive market for ATMS services
can be developed. Nevertheless, it may be desirable for the franchisor to be able to
install parallel facilities in those cases in which redundancy and reliability demand it.
Examples of this would be back-up control centers and surveillance equipment. For this
reason, the model specifically provides that the franchiser may build its own system if
it chooses.



On the other hand, it might be economically feasible for a second provider to
install a parallel system -- or part of a system -- in some cases. The model notes the
provisions that would have to be modified in that case, although it does not address
the kind of detailed coordination requirements that would be needed or the financial
ramifications of such a system.

Finally, it should be noted that a particular franchise need not apply to the
entire territory under the franchiser’ control, although the model assumes that would
be the case.

Electronic Toll Collection

The model anticipates that Electronic Toll Collection will not be a part of the
system, but certain provisions that should be revised or added if it is to be included.

Financing Options

Although arranging financing for design and construction is a critical step in the
development of an ATMS system, the model franchise does not address that issue
directly, and there is no section of the document devoted to financing of the project.
Modules A through E and Compensation Options | through 1V touch on the question of
financing and illustrate that how the project will be financed will vary greatly
depending on the profitability of the project and other factors, but they do not discuss
how financing would be obtained. Such issues are largely outside the scope of the
document, which addresses the operational relationship between the parties.
Nevertheless, the issue is central to the development of ATMS, so this note will provide
some additional background on financing mechanisms.

Financing could be obtained through a number of sources, using a variety of
mechanisms. The public sector has different options than the private sector, and any
given project will require its own peculiar combination of sources and mechanisms. For
example, under Module A, essentially all the financing for the development of the
system would come from the public sector. The private sector partner would have to
have sufficient funds to conduct its operations on a day-to-day basis, but practically
all of its funding for the construction, design and operation of the system would come
from the franchiser. The franchisor could raise the necessary funds either through
general tax revenues, by levying a special tax, by issuing general obligation bonds
backed by the government general taxing authority, or by issuing revenue bonds
backed by revenues from the project. Which of these options is available depends on a
number of factors, such as whether the project is deemed to be for a public purpose,
whether the borrower requires



the specific authority to borrow money for such a purpose, and if so, whether it has
that authority.

There might also be federal funding available for part of the project. If the
franchisor is a local government agency, there might be state funding available, derived
either from tax revenues or bond financing.

At the other extreme, under Module E, the public sector would probably make no
contribution to the project. The private sector partner could finance the project by
seeking equity contributions from investors, using cash reserves, borrowing money in
the private capital markets, or forming a joint venture to share the expense with other
private entities. As a practical matter, such a project would be financed through a
combination of means, but would likely depend heavily on the issuance of debt
instruments.

Any combination of these mechanisms could be used to finance the modules that
anticipate a combination of private and public funding. For example, Modules C and D
note that the public sector s lower cost of borrowing would help reduce costs for the
private sector. If the franchisor were to issue bonds dedicated to the project with the
understanding that the franchisee would make payments to the franchiser to allow the
franchiser to repay the debt, the reduced costs might make an otherwise marginal
project profitable.

Financing is critical for the obvious reason that without adequate funds no
project can be built. Before the specific financing mechanism for a project can be
established, however, a more fundamental question must be addressed. That question is
whether the project is ““bankable, ” or structured in a way that it will attract private
capital. If a project is not bankable, the private sector partner will not willingly invest
its own funds, and will have trouble attracting debt financing. In addition, the public
sector, which will almost certainly issue some amount of debt, will be unable to market
its bonds. Therefore, in addition to the availability of the basic financing methods
discussed above, some additional analysis is required.

The four factors that will determine the bankability of a project are: the latitude
allowed under the authorizing legislation; the degree of agency financing or guarantees;
revenues; and the degree of exclusivity.

If the authorizing legislation defines the scope of a project very narrowly and
limits the public sector freedom to consider alternative organizational structures and
revenue sources, the project will be relatively less attractive. The model does not
address that issue directly, although this Note does stress the importance of obtaining
favorable authorizing legislation.

Likewise, if the public sector is committed to financing the project or

guaranteeing private financing, the financial risk of the project to the private sector
will clearly decrease,
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and the project will again be attractive. One mechanism that can improve the
bankability of a project is the establishment of revolving funds, in which the public
sector issues bonds to establish a financing pool upon which the franchisee can draw
for certain purposes, provided that revenue from the project is used to replenish the
fund. Another alternative would be government guarantees of loans to the franchisee,
again with the goal of reducing the franchisee s borrowing costs.

The effect of a reliable revenue stream from the project is obvious; this model
provides alternative structures based on the strength of the revenue stream projected
for a particular project.

Finally, the degree of exclusivity is important because the presence of
competition tends to reduce revenue and increase the risk of failure. As discussed above,
this model presumes exclusivity, although it notes that it might not be desirable in all
cases.

Design and Construction Standards

The model addresses the question of design and construction standards in fairly
general terms, leaving the franchiser the authority to establish separate standards by
regulation, and anticipating that substantial additional detail will be provided in the
Construction Plan and Operations Plan developed in the context of specific projects.

Need for Legislation

Although the concept of local franchising is well-established, states generally
limit the purposes for which a franchise may be grunted. In addition, many states
restrict the ability of government entities to enter into other Kinds of arrangements that
may be desirable for the successful implementation of ITS. In particular, ATMS may
prove most effective implemented by a joint powers authority in conjunction with the
private sector. Thus, entities examining the possibility of adopting some version of this
model must first examine their state laws and municipal charters, and then consider
what changes may be required to authorize the particular type of public-private
partnership being considered. Among other changes that might be required are the
implementation of some of the financing mechanisms discussed earlier, and perhaps the
modification of state open records law requirements to accommodate the private
sector® need to maintain the confidentiality of certain information. Thus, there may be
a further need for model state legislation to authorize the establishment of a range of
options for implementation of ATMS.
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ADVANCED TRAFFI C MANAGEMENT SYSTEM FRANCHI SE AGREEMENT

THI S ADVANCED TRAFFI C MANAGEMENT SYSTEM FRANCHI SE AGREEMENT
(the "Franchise Agreenment") is entered into by and between
[Insert full name of governnent entity] (the "Franchisor"), a
[ muni ci pal corporation, or other applicable description] and
[insert full name of operator], a [insert state of formation]
[corporation/limted partnership] ("Franchisee").

VWHEREAS, Franchisor finds that the devel opnent of an
Advanced Traffic Managenent System ("ATMS") in [Insert name of
area or region] has the potential to be of great benefit to the

peopl e of ; and

VWHEREAS, ATMs, through the integration of transportation,
t el ecommuni cations, and conputer technol ogy prom ses to reduce
traffic congestion, increase the average rate of traffic flow,
i mprove highway safety, and pronote nore efficient use of
Franchisor's road network; and

VWHEREAS, these devel opnments woul d inprove both the economc

efficiency of businesses in and the quality of life
of the residents of ; and
VWHEREAS, devel opment of ATMS in Is thus a

necessary and val uabl e inprovenent of the basic infrastructure in

:and

WHEREAS, ATMS systens nmake extensive use of scarce and

val uable Public Rights-of-Way, in a manner different fromthe way

in which the general public uses them and in a manner reserved
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primarily for those who provide services to the public, such as
utility conpanies.; and

VWHEREAS, an ATMS system shoul d be capabl e of acconmobdati ng
both present and reasonably foreseeable future traffic managenent
needs of the community; and

VWHEREAS, an ATMS system shoul d be constructed and nai nt ai ned
during the Franchise termso that changes in technol ogy and new
services may be integrated to the nmaxi num extent possible into
exi sting systemfacilities; and

WHEREAS, Franchisee has submtted a proposal for the design
construction, operation and mai ntenance of an ATMS systemin

to the CGoverning Body; and

WHEREAS, Franchisor has considered the financial, technical
and | egal qualifications of Franchisee, and has determ ned that
Franchisee's plans for constructing, operating and maintaining an

ATMS systemin are adequate; and

WHEREAS, Franchisor has relied on Franchisee's
representations and has considered the information that
Franchi see has presented to it; and

VWHEREAS, based on Franchi see's representations and
information, the Governing Body has determned that the grant of
an exclusive franchise to Franchisee is consistent with the
public interest, and has therefore enacted [insert reference to
granting ordi nance]; and

VWHEREAS, Franchisor and Franchi see have reached agreenment on

the terms and conditions set forth herein;
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NOW THEREFORE, in consideration of Franchisor's grant of a
franchi se to Franchi see, Franchisee's prom se to provide ATMS

Service in pursuant to and consistent with the termns

and conditions set forth herein, the prom ses and undertakings
herein, and other good and val uabl e consideration, the receipt

and the adequacy of which is hereby acknow edged;

THE SI GNATORIES DO HEREBY AGREE AS FOLLOWE:

1. Definitions and Wrd Usage

(a) Definitions and Usage - General.

For the purposes of this Agreement, the follow ng terns,
phrases, words, and abbreviations shall have the meani ngs given
herein, unless otherwi se expressly stated. Wen not inconsistent
with the context, words used in the present tense include the
future tense; words in the plural number include the singular
nunber, and words in the singular nunber include the plural
number; and the masculine gender includes the femninine gender.
The words "shall" and "will" are mandatory, and "may" is
perm ssive. Unless otherw se expressly stated, words not defined
herein shall be given their common and ordinary meaning.

(b) Affiliate.

"Affiliate" shall mean any Person who owns or controls, is
owned or controlled by, or is under common ownership or control

with a Franchi see.
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(¢) Ancillary Services.

"Ancillary Services" shall nean services to the public or
portions of the public that are not directly related to ITS and
that involve or require access to the Public R ghts-of-Wy.

(d) ATIS Servi ce.

"ATIS Service" shall mean that service provided by an
Advanced Traveler Information System which is a system
including a data base, designed to acquire, analyze, communicate
and present real-tine and other information to assist travellers
in noving fromone location to another, both while en route, and
before travelling.

(e ATMS Service.

"ATMS Service" shall nmean that service provided by an ATMS
System

(f) ATMB System or System!

"ATM5 Systeni or "Systent shall mean an Advanced Traffic
Managenment System which is a facility consisting of a set of
transm ssion paths and associated sensing, signal generation
reception, and control equipnent that is designed to integrate
managenent of roadway functions by collecting and di ssem nating
data concerning highway use on a real-tinme basis. ATM includes
any system that provides traffic nmanagement through links to
traffic control systems that nonitor and direct |ane access, on-

ranmp access, Signalization and other traffic functions, as well

: This definition may -- and should -- be nodified to
specifically define the scope of the ATMS systemto be built in a
particul ar 1nstance.
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as any systemthat provides information to notorists by nmeans of
roadsi de information display systems. Services made possible by
ATMS include: pre-trip planning, en-route driver information
route guidance, ride matching, traveller services information
i nci dent managenent, travel demand managenent, and traffic
control
NOTE: The follow ng should be omtted if the Franchisee is
not to provide ATIS Se-ice, as under Service Options | and
L]
[ For purposes of this Agreement, references to the Franchisee's
ATMS System shall be deened to include such additional facilities
and equi pnent as may be required to enable the Franchisee to
provide ATIS Service.]
NOTE: The follow ng should be included only if the
Franchisee's systemis to include the capability for
el ectronic toll collection:
[ For purposes of this Agreement, references to the Franchisee's
ATMS System shall be deened to include such additional facilities
and equi pnent as may be required to enable the Franchisee to
provide Electronic Toll Collection.]
NOTE: The following may be onmitted if the Franchisee's
systemis not to include the capability for electronic tol
col |l ection:
(g) AV,
"AVI" shall mean Autommtic Vehicle ldentification, which is

any system of automatically identifying vehicles as they pass
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through a lane of roadway, which may consist generally of
interrogator devices installed in the roadway or on el evated
structures above or near the roadway; transponder devices
attached to vehicles which contain, and may transmt to an

I nterrogator device, identifying account information; and any
alternative or later generation technol ogy designed to achieve
t he sane purpose.

NOTE: The followi ng applies only to Service Options | and

X

(h) Basic ATIS Service.

"Basic ATIS Service" shall nean those ATIS services that are
bundl ed together with ATMS and offered to the public at little or
no cost, including pre-trip planning, en-route driver
information, route guidance, ride matching, traveller services
information, incident nanagenent, travel demand managenent, and
traffic control.

(i) Data Revenues.

"Data Revenues" shall nean all revenues arising out of the
sale or licensing of data or other information collected,
created, derived or developed by the Franchisee in the course of
operating the System or providing I TS Services.

NOTE: The followi ng should be omtted if the Franchisee's

systemis not to include the capability for electronic toll

col | ection:
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(j) Electronic Toll Collection.

"Electronic Toll Collection" shall nean the use of AV
technology to levy and collect tolls, fees and charges for the
use of certain portions of the Public R ghts-of-Wy by vehicular
traffic.

(k) FCC.

'FCC' shall nean the Federal Communications Conmission, its
designee, or any successor governmental entity thereto.

(1) Franchi se.

"Franchi se" shall nean an excl usive®authorization granted
in accordance with this Agreement to construct, operate, and
mai ntain an ATM5S System al ong the Public Rights-of-Way within the
boundari es of Franchisor. Any such authorization, in whatever
form granted, shall not nmean or include any |icense or permt
required for the privilege of transacting and carrying on a
business within the boundaries of Franchisor as required by the
ordi nances and | aws of the relevant jurisdictions , or for
attaching devices to poles or other structures, whether owned by
Franchi sor, another public entity, or a private entity, or for
excavating or performng other work in or along Public Rights-of-
Wy .

(M Franchise Agreenent.

"Franchi se Agreenent" or "Agreement" shall mean this

agreenment between the Franchisee and Franchisor.

2 Note that under certain circumstances it may be
desirable to grant nultiple franchises, in which case the word
"exclusive" should be deleted.
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(n) Franchi se Area.

"Franchise Area" shall mean the area of Franchisor that the
Franchisee is authorized to serve by this Franchise Agreenent.

(o) Franchisee.

"Franchi see" shall nean a natural Person, partnership,
domestic or foreign corporation, association, joint venture, or
organi zation of any kind that has been granted an ATMS Franchi se
by Franchisor.

(p)  Franchisor.

"Franchisor" shall nean [insert description of the entity
granting the Franchise.]

(9) Governing Body.

"CGoverning Body" shall nean [insert description of the
governi ng body of the Franchisor.]

NOTE: The follow ng definition is used only in connection

with Mdules D and E

(r) G oss Revenues.

"G 0ss Revenues" shall mean the Data Revenues, Service
Revenues, and Toll Revenues3, and any and all other revenues,
credits, property or other consideration of any kind or nature of
the Franchisee, its Affiliates, or any Person in which the
Franchisee has a financial interest, or of any other Person that
operates the System arising from attributable to, or in any way

derived from the operation of the Franchisee's ATM5 System

3 The reference to Toll Revenues should be deleted if
El ectronic Toll Collection is not to be part of the System
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G oss Revenues shall not include any taxes on services furnished
by the Franchisee that are inposed directly on any user by the
state, City, or other governnmental unit and that are collected by
the Franchisee on behalf of said governmental.unit. A franchise
fee is not such a tax.

(s Intelligent Transportation System*

“Intelligent Transportation Systenf or "ITS' shall mean any
el ectronic systemthat may increase the information available to
planning or traffic authorities or drivers regarding traffic
conditions and/or enabl e automated tracking or control of
vehicles, including ATM5S and ATIS.

(t) |ITS Services.

"ITS Services" shall mean services capabl e of being provided
by an Intelligent Transportation System including ATIS Service,
ATMS Service, and all other services nade possible by the
construction of the ATMS System?®

(uy Net Profits.

"Net Profits" shall nean the G oss Revenues, |ess deductions
for the expenses incurred by the Franchisee in the construction

design, operation and maintenance of the System

4 Al 't hough the contract with FHWA uses the term "I VHS,"
that term has since been replaced with "ITS." To keep the draft
as up-to-date as possible, we will therefore refer to ITS
t hr oughout .

° This definition is intended to reach all services that
coul d possibly be provided as a result of the construction of an
ATMS System 1 ncluding not only the 29 services that have been
designated as part of ITS, but services that have not yet been
identified or defined.
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(v) Person.

"Person" shall mean an individual, partnership, association
joint stock conpany, organization, corporation, or any |aw ul
successor thereto or transferee thereof, but such term does not
i ncl ude Franchisor.

(W  Public Rights-of-Wy.

"Public R ghts-of-Way" shall nean the surface, the air space
above the surface, and the area below the surface of any public
street, highway, |ane, path, alley, sidewalk, boulevard, drive
bridge, tunnel, park, parkway, waterway, easement, or simlar
property in which Franchisor now or hereafter holds any property
interest, which, consistent with the purposes for which it was
dedi cated, nmay be used for the purpose of installing and
mai ntai ning an ATMS System No reference herein, or in any
Franchi se Agreenent, to a "Public Right-of-Wy" shall be deened
to be a representation or guarantee by Franchisor that its
interest or other right to control the use of such property is
sufficient to permt its use for such purposes, and the
Franchi see shall be deened to gain only those rights to use as
are properly in Franchisor and as Franchisor nmay have the
undi sputed right and power to give.

(x) Sal e.

" Sale" shall nean any sale, exchange, or barter transaction

(y) Service Revenues.

"Service Revenues" shall mean all revenues derived fromthe

delivery of ITS Services, except Data Revenues.
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NOTE: The follow ng should be omtted if the Franchisee's

systemis not to include the capability for electronic tol

col | ection:

(z) Toll Revenues.

"Toll revenues" shall nean all revenues derived from
El ectronic Toll Collection

(aa) Transfer.

(1)  "Transfer" shall mean any transaction in which
(A) any ownership or other right, title, or interest of nore than
fifteen percent (15% in the Franchisee or its ATMS Systemis
transferred, sold, assigned, |eased, sublet, or nortgaged,
directly or indirectly, in whole or in part; or (B there is any
change, acquisition, or transfer of control of the Franchisee; or
(C the rights and/or obligations held by the Franchisee under
the franchise are transferred, directly or indirectly, to another
party; or (D) any change or substitution occurs in the managi ng
general partners of the Franchisee; or (E) the Franchisee, or its
corporate parents, enter into any transaction that materially
i ncreases the debt that is to be borne by the ATMS System
directly or indirectly, in a manner that nay adversely affect
system rates or services; or (F) any assets or property of a
Franchi see used or held in connection with an ATMS System are
subjected to any lien, nortgage, |ease or security interest.
(2 "Control" for purposes of this Section means the

| egal or practical ability to exert actual working control over

the affairs of the Franchisee, either directly or indirectly,
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whet her by contractual agreenent, majority ownership interest,
any |esser ownership interest, or in any other manner.

(3) A rebuttable presunption that a transfer of
control has occurred shall arise upon the acquisition or
accunul ation of fifteen percent (15% or nore of the ownership of
the grantee by any person or group of persons acting in concert,
none of whom already own or control fifty percent (50% or nore
of such right or control, singularly or collectively.
2. Grant of Franchise

(8 Gant of Franchise.
The approval by the Governing Body of this Franchise

Agreenent shall constitute the grant of a Franchise to the
Franchi see, subject to the ternms and conditions of this Franchise
Agreenment and any applicable federal state or local |aws or
ordi nances. The Franchise grants the Franchisee the exclusive®
right to construct, operate and naintain an ATMS System al ong the
Public Rights-of-Way, for the sole purpose of providing ATMS
Service, ATIS Service,’ Electronic Toll Collection,® and such
other ITS Services as Franchisor and the Franchi see may
subsequent|ly agree may be provided under this Franchise. No

privilege or power of emnent domain is bestowed by this grant;

° Note that under certain circunstances it may be
desirable to grant nultiple franchises, in which case the word
"excl usive" should be del eted.

! This reference to ATIS Service should be deleted under
Service Options | and 111

8 The reference to Electronic Toll Collection should be
deleted if it is not to be part of the System
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nor is such a privilege or power bestowed by this Agreenent.
This Agreenent does not confer any rights other than as expressly
provi ded herein or as mandated by federal, state or |ocal |aw

(b) Franchise Area.

The Franchise is issued for the entire present territorial
limts of Franchisor and any area annexed thereto during the term
of the Franchise.?

(c) Franchise Term

The Franchise is issued for atermof [ (___ ) years]
fromthe effective date of this Franchise Agreenent, unless the
Franchise is earlier revoked or its termshortened as provided
herein. The Franchi see nay apply for renewal or extension
pursuant to Section 10 hereof.

(d) Franchise Characteristics.

(1) The Franchi se authorizes use of Public Rights-of-
Way for installing traffic and weather sensing devices, roadside
message display equipment, beacons, transmitters, antennas,
cables, wires, lines, optical fiber, underground conduit, video
canmeras and ot her devices necessary and appurtenant to the
operation of an ATM5 Systemw thin a Franchise Area, but does not
authorize a Franchisee to install an ATMS System on private
property w thout owner consent or to use publicly or privately

owned conduits without a separate agreement with the owners.

? Note that it may be desirable, particularly in a large

region, to grant nultiple franchises, each for a defined portion
of the Franchisor's territory.
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(2) The Franchise is exclusivel9 and explicitly
precl udes the issuance of other Franchises to operate ATMS
Systenms within the franchise area defined in Section 2(b), except
that nothing in this Agreenent shall limt or otherw se affect
Franchisor's right to itself construct, operate, or maintain an
ATMs System with or without a Franchise, or to grant additiona
franchi ses for the provision of ATIS Service.!'l

(3) Upon its approval by the Governing Body, this
Franchi se Agreenment shall constitute a contract between the
Franchi see and Franchisor, and the ternms, conditions, and
provi sions of this Franchi se Agreenent, subject to all duly
enacted and applicable laws, shall define the rights and
obligations of the Franchisee and Franchisor relating to the
Franchi se.

(4) Al privileges prescribed by the Franchise shal
be subordinate to any prior |awful occupancy of the Public
Ri ghts-of -Way, and Franchisor reserves the right to reasonably
desi gnate where a Franchisee's facilities are to be placed within
the Public Rights-of-Wy.

(5) The Franchise shall be a privilege that is in the
public trust and personal to the original Franchisee. No

Transfer of the Franchise shall occur wthout the prior consent

10 Note that under certain circumstances it may be
desirable to grant multiple franchises, in which case the word
"exclusive" shoul d be del eted,

1l This reference to ATI'S Service shoul d be del et ed under
Service Options | and I
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of Franchisor and unless application is made by the Franchi see
and Gty approval'obtained

(e) Franchi se and Franchi see
Subject to Oher Laws, Police Power.

(1) The Franchisee shall at all times be subject to
and shall conply with all applicable federal, state, and | ocal
| aws.

(2) This Franchise Agreenent is subject to and shal
be governed by all terms and conditions of any applicable
provisions of federal, state, or local |aw.

(3) Al rights and privileges granted herein are
subject to the police powers of Franchisor and its rights under
applicable laws and regul ations to regul ate the Franchi see and
the construction, operation and mai ntenance of the Franchisee's
System including, but not limted to, the right to adopt and
enforce ordinances and regulations pertaining to traffic safety,
management and control, the right to adopt additional ordinances
and regul ations as Franchisor shall find necessary in the
exercise of its police powers, the right to adopt and enforce
applicable zoning, building, permtting and safety ordi nances and
regulations, the right to adopt and enforce ordinances and
regul ations relating to equal enploynent opportunities, and the

right to adopt and enforce ordi nances and regul ati ons contai ni ng
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ri ght-of-way, telecommunications, utility and cable television
consumer protection and service standards.!'?

(4) No course of dealing between the Franchisee and
Franchi sor, or any delay on the part of Franchisor in exercising
any rights hereunder, shall operate as a waiver of any such
rights of Franchisor or acquiescence in the actions of the
Franchisee in contravention of rights except to the extent
expressly waived by Franchisor or expressly provided for in this
Franchi se Agreenent.

(5) Franchisor shall have the nmaxi mum pl enary
authority to regulate ATMS Systens, Franchisees, and Franchises
as may now or hereafter be lawfully perm ssible;, except where
Franchisor's rights are expressly waived by this Franchise
Agreenent, they are reserved, whether expressly enunerated or
not .

(6) Under no circunstances shall this Franchise
constitute the grant of authority to exercise the traffic contro
and traffic operations managenent functions of the Franchisor or
any public safety organization, except as specifically provided

herein or in an Annual Operations Plan, as defined in Section

5(a).

12 Note that there may be questions about the authority of
amlti-jurisdictional agency to exercise all of the powers
mentioned in this section. [If so, it may be necessary to anend
or delete this section, as well as to make ot her arrangenents --
possi bly including separate agreenents or franchises wth the
various separate jurisdictions nmaking up or conprised within the
Franchi sor.
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(f) Approval and Effective Date.

This Franchi se Agreenment shall becone effective upon its
execution by Franchisor and the Franchisee, and its subsequent
approval by the CGoverning Body.

(g FEffect of Acceptance.

By accepting the Franchise and executing this Franchise
Agreerment, the Franchisee (1) acknow edges and accepts
Franchisor's legal right to grant the Franchise, to enter this
Franchi se Agreement, and to enact and enforce ordi nances and
regulations related to the Franchise, (2 agrees that it wll not
oppose intervention by Franchisor in any proceeding affecting the
Franchi see's ATMS System (3) accepts and agrees to conply with
each provision of this Agreement, and (4) agrees that the
Franchi se was granted pursuant to processes and procedures
consistent with applicable law, and that it will not raise any
claimto the contrary.

(h) No Waiver.

(1) The failure of Franchisor on one or nore occasions
to exercise a right or to require conpliance or performance under
this Franchi se Agreement or any applicable |aw shall not be
deemed to constitute a waiver of such right or a waiver of
conpl i ance or performance by the Franchi se, unless such right or
such conpliance or performance has been specifically waived in
writing.

(2) Waiver of a breach of this Agreement shall not be

a waiver of any other breach, whether simlar to or different
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fromthat waived. Neither the granting of the Franchise, nor any
provi sion herein,' nor any action by Franchisor hereunder shal
constitute a waiver of or a bar to the exercise of any
governnental right or power of Franchisor, including wthout
limtation the right of em nent donain

(i) Construction of Franchise Agreenent.

The provisions of this Franchi se Agreenment shall be
l'iberally construed in favor of Franchisor in order to pronote
the public interest. References to applicable law or applicable
requirenents refer to applicable law or requirenents as the sane
may be amended fromtine to tine.

(j) Arendnent of Franchi se Agreenent.

Franchisor shall liberally amend this Franchise Agreenent
upon the application of the Franchi see whenever necessary to
enabl e the Franchisee to take advantage of devel opnents in the
fields of teleconmunications and traffic management that, in
Franchisor's opinion, wll afford the Franchisee an opportunity
to serve the public nore efficiently, effectively and
econom cally.  Such amendments shall be subject to such
condi tions as Franchisor determnes are appropriate to protect
the public interest.

(k)  Governing Law.

Except as to matters that are governed solely by federal |aw
or regulation, this Franchise Agreement will be governed by and

construed in accordance with the laws of the State of
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(1) Acts at Franchi see's Expense.

Unl ess ot herwi se expressly provided in this Franchise
Agreenent, all acts that the Franchisee is required to perform
under this Agreenent or applicable |law shall be perforned at the
Franchi see's own cost and expense.

(M Em nent Domain.

Not hi ng herein shall be deened or construed to inmpair or
affect, in any way or to any extent, the right of Franchisor to
acquire the property of the Franchisee through the exercise of
the right of em nent donain, and nothing herein contained shal
be construed to contract away or to nodify or abridge, either for
a termor in perpetuity, Franchisor's right of em nent domain
with respect to any public utility.

MODULE A--PURE PUBLIC GOQOD:

3. Compensati on and Revenues

(a) Base Franchise Fee. '3

The parties agree that the Public Rights-of-Way to be used
by the Franchisee for the construction and operation of the ATMS
System are val uabl e public property acquired and maintai ned at
great expense to the taxpayers. In conpensation for the right to

enter and occupy the Public Rights-of-Wy, the Franchi see shal

13 The purpose of this provisionis to protect the Gity's
claimto the right of conpensation for use of the rights-of-way,
The anount is nom nal because under this nodul e the Franchisee is
not expected to earn a significant amount of revenue from
operation of the System
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pay Franchisor a Base Franchise Fee of five dollars ($5.00) per
year .

(b) Design and Construction Costs.

The Franchi see shall be responsible for the design and
construction of the ATMS Systemin accordance with Section 4 of
this Agreenent.!4 Franchisor shall reinmburse the Franchisee for
all costs of design and construction and conpensate Franchisee
for performng design and construction services in accordance
with the terns of the budget included in the Construction Plan
devel oped pursuant to Section 4(a).1°

(c) Operating and Maintenance Costs.

The Franchi see shall be responsible for the operation and
mai ntenance of the System in accordance with the ternms of this
Agr eenent . Each year, Franchisor and the Franchi see shal
jointly prepare and agree on the terms of an Annual Operating

Budget as provided in Section 5(b) of this Agreement. Franchisor

o It may be preferable for the Franchisor to perform al
design work. In that case, this section should be revised
accordingly.

15 The reference to conpensating the Franchisee for
services provided is intended to include an allowance for
what ever profit the parties determne is reasonable. Note that
substantial additional detail regarding the amount, timng and
nature of conpensation can be incorporated in the terns of the

Construction Plan. In the alternative, the parties may wish to
revise this and the follow ng section to address the issue of
cost reinmbursement and conpensation in nmore detail. Under this

modul e, there is no need for revenue sharing options because
there is no private funding. The private sector partner wll be
conpensated not by retaining project revenues, but by payments
from the governnent for its services. The public sector funding
required to build the system and conpensate the franchisee could
cone from several sources, as discussed in the Introductory Note.
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shall then reinburse the Franchisee for the cost of operating and
mai ntai ni ng the system and conpensate the Franchi see for services
provided, in accordance with the terms of the agreed-upon Annual
Operating Budget.'®

()  System Revenues.

The G oss Revenues, whether collected by Franchisor, the
Franchi see, or any other entity, shall be the property of
Franchi sor and shall be disbursed to Franchisor as provided in
each Annual Operating Budget, unless otherw se agreed to in an
Annual Operating Budget.

MODULE B -- PARTI AL PUBLI C GOCD:

3. Conmpensati on and Revenues
(a) Base Franchise Fee.!’
The parties agree that the Public Rights-of-Way to be used

by the Franchisee for the construction and operation of the ATMS

16 The reference to conpensating t he Franchi see for
services provided is intended to include an allowance for

what ever profit the parties determne is reasonable. Note that
substantial additional detail regarding the anmount, timng and
nature of conpensati on can be incorporated in the ternms of the
Annual Operating Budget. In the alternative, the parties nay

wi sh to revise this and the preceding section to address the

i ssue of cost reinbursement and conpensation in nore detail

Under this nodule, there is no need for revenue sharing options
because there is no private funding. The private sector partner
wi || be conpensated not by retaining project revenues, but by
paynents from the government for its services. The public sector
funding required to build the system and conpensate the

franchi see coul d come from several sources, as discussed in the
I ntroductory Note.

1 The purpose of this provision is to protect the Cty's
claimto the right of conpensation for use of the rights-of-way.
The amount is nom nal because under this nmodul e the Franchisee is
not expected to earn a profit fromoperation of the System
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System are val uable public property acquired and maintained at
great expense to the taxpayers. In conpensation for the right to
enter and occupy the Public Rights-of-Wy, the Franchisee shal
pay Franchisor a Base Franchise Fee of five dollars ($5.00) per
year.

(b) Design and Construction Costs.

The Franchi see shall be responsible for the design and
construction of the ATMS System in accordance with Section 4 of
this Agreenent.!8 Franchisor shall reinburse the Franchisee for
all costs of design and construction and conpensate Franchisee
for performng design and construction services in accordance
with the terns of the budget included in the Construction Plan
devel oped pursuant to Section 4(a).'?

(c) Operating and Mintenance Costs.

The Franchi see shall be responsible for the operation and

mai nt enance of the System in accordance with the terns of this

o It may be preferable for the Franchisor to perform al
design work, In that case, this section should be revised
accordingly.

19 The reference to conpensating the Franchi see for
services provided is intended to include an all owance for
whatever profit the parties determne is reasonable. Note that
substantial additional detail regarding the anount, timng and
nature of conpensation can be incorporated in the terns of the

Construction Plan. In the alternative, the parties my wish to
revise this and the follow ng section to address the issue of
cost reinbursement and conpensation in nore detail. Under this

modul e, there is no need for revenue sharing options because
there is no private funding. The private sector partner will be
conpensated not by retaining project revenues, but by paynents
from the governnent for its services, The public sector funding
required to build the system and conpensate the franchi see could
cone from several sources, as discussed in the Introductory Note.
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Agreenent. Each year, Franchisor and the Franchi see shal
jointly prepare and agree on the ternms of an Annual Operating
Budget as provided in Section 5(b) of this Agreenent. To the
extent that the G oss Revenues do not equal the sum of operating
costs and a reasonable profit (which shall not exceed __ percent
(__9% of operating costs), Franchisor shall compensate the
Franchi see for operations and maintenance, in accordance with the
terms of the agreed-upon Annual Operating Budget.

(d) System Revenues. 20

The Franchi see shall retain the Goss Revenues up to a
maxi mum of the sum of operating costs and a reasonable profit
(which shall not exceed __ percent (__% of operating costs); any
G oss Revenues in excess of the foregoing amount shall be the
property of Franchisor and shall be disbursed to Franchisor as
provided in each Annual Operating Budget, unless otherw se agreed

to in an Annual Operating Budget.

20 As with Mdule A no options for compensation nodels

are required. The public sector is underwiting the project to
the degree required and the private sector partner is conpensated
t hrough a conbi nation of project revenues and public sector
contributions. The public sector funds may cone from various
sources, as discussed in the Introductory Notes.

34



MODULE C -- PRQIECT AT BREAK- EVEN

3. Conpensati on and Revenues

(a) Base Franchise Fee.?!

The parties agree that the Public Rights-of-Wy to be used
by the Franchi see for the construction and operation of the ATMS
System are val uable public property acquired and maintai ned at
great expense to the taxpayers. In conpensation for the right to
enter and occupy the Public R ghts-of-Wy, the Franchi see shal
pay Franchisor a Base Franchise Fee of five dollars ($5.00) per
year .

(b) System Costs.

The Franchi see shall be responsible for the design,
construction, operation and mai ntenance of the ATMS Systemin
accordance with all the terms of this Agreenent, and shall bear
all the costs thereof.22 Each year, Franchisor and the
Franchi see shall jointly prepare and agree on the terms of an
Annual Operating Budget as provided in Section 5(b) of this

Agreenent.  Franchisor shall conpensate the Franchisee for

2t The purpose of this provision is to protect the Cty's
claimto the right of conpensation for use of the rights-of-way.
The amount is nom nal because under this nodule the Franchisee is
not expected to earn a profit from operation of the System

2 It may be preferable for the Franchisor to perform al
design work. In that case, this section should be revised
accordingly. In addition, it may be desirable for the Franchisor
to assist in the financing of the project -- as discussed in the
Introductory Note -- to reduce the Franchisee's costs and
increase the profitability of the project. No change in this
section woul d be needed in that case, unless projections showed
that the Franchisor woul d not need to supplement G oss Revenues
to assure profitability.
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services provided, to the extent that the G oss Revenues do not
provi de the Franchi see a reasonable profit (which shall not
exceed _ percent(___ 9% of annual costs), in accordance wth the
terms of the agreed-upon Annual Operating Budget.

(c) System Revenues.

The Franchi see shall retain the G oss Revenues, unless
otherwi se agreed to in an Annual Operating Budget.

MODULE D -- OPERATI ONS PROFI TABLE:

3. Conpensation and Revenues?3

(a) Base Franchise Fee. 2

The parties agree that the Public Rights-of-Way to be used
by the Franchisee for the construction and operation of the ATMS
System are val uabl e public property acquired and nmaintai ned at
great expense to the taxpayers. | n conpensation for the right to
enter and occupy the Public Ri ghts-of-Wy, the Franchi see shal
pay Franchisor a Base Franchise Fee of five dollars ($5.00) per

year.

2 In this Mdule, the public sector will finance the
construction of the system and be repaid out of the proceeds of
operations. The private sector partner will be conpensated for
its services in connection wth design and construction, and wll
retain the proceeds of operations to cover its expenses and pay a
profit. It is inportant to bear in mnd that there are many ways
for the parties to ensure that each is properly conpensated for
Its investnent, its property rights and its services. Thi s
section proposes several methods, which may be used singly or in
combi nati on. IS IﬂBOSSIble to prepare a conpl ete nodel
addr essi ng thls | ssue because so nmuch depends on the econom cs of
a particular project and the situations and needs of the parties.

2 This provision could be deleted, since under this
nmodul e the Franchisee is expected to earn a profit from operation
of the System and will gay an Additional Franchise Fee.
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(b) Design and Construction Costs.

The Franchi see shall be responsible for the design and
construction of the ATMS System in accordance with Section 4 of
this Agreenment.2> Franchisor shall reinmburse the Franchisee for
all costs of design and construction and conpensate Franchisee
for perform ng design and construction services in accordance
with the terns of the budget included in the Construction Plan
devel oped pursuant to Section 4(a).?26

(c) Operating and Maintenance Costs.

The Franchi see shall be responsible for the operation and
mai ntenance of the System in accordance with the terns of this
Agreement, and shall bear all the costs thereof.

(d) System Revenues.

The Franchisee shall retain the G oss Revenues.

COVPENSATI ON OPTI ON | :

(e) Additional Conpensation to Franchisor.

As additional consideration for the Franchisee's use of the
Public Rights-of-Way, in recognition that the Franchise
constitutes a valuable and exclusive property right wthout which

the Franchisee would be required to invest substantial additiona

B It may be preferable for the Franchisor to perform al
design work. In that case, this section should be revised
accordingly.

2 The reference to conpensating t he Franchi see for
services provided is intended to include an allowance for
whatever profit the parties determne is reasonable. Note that
substantial additional detail regarding the anount, timng and
nature of conpensation can be incorporated in the terns of the
Construction Pl an.
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capital, and to reinburse Franchisor for the costs of designing

and building the System the Franchisee shall pay Franchisor an

Addi tional Franchi se Fee of ($ ) .4
(f) Not a Tax or in Lieu of Any Ot her Tax or Fee.

(1) Paynent of the Additional Franchise Fee shall not
be considered in the nature of a tax,

(2) The Additional Franchise Fee is in addition to all
ot her taxes and paynments that the Franchisee may be required to
pay under any federal, state, or local |aw

(g) Paynents.

(1) The Additional Franchise Fee and any other costs
assessed by Franchisor against the Franchisee shall be paid
nmonthly to Franchisor and shall conmmence as of the effective date
of the Franchise. Monthly paynents shall be made to Franchisor
no later than fifteen (15) days follow ng the end of each nonth
The Franchi see shall provide an annual conplete statenent of its
payments for each cal endar year within ninety (90) days fromthe
end of that cal endar year.

(2) In the event any franchise fee paynent or
reconputation anount is not made on or before the date specified
herein, the Franchisee shall pay additional conpensation and

interest charges conputed fromsuch due date, at an annual rate

2 Conpensation Option | calls for aflat nmonthly fee
based on the econom cs of the project. This is the sinplest
option, but it does not reflect the true value of the Public
Rights-of -Way to the Franchisee, and if the Systemis nore
successful than projected, may not give the Franchisor an
equi tabl e share of revenue.
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equal to the commercial prime interest rate of Franchisor's
primary depository bank during the period such unpaid anmount is
owed.

COVPENSATI ON OPTION | I

(e) Additional Conpensation to Franchisor.

As additional consideration for the Franchisee's use of the
Public Rights-of-Way, in recognition that the Franchise
constitutes a val uable and exclusive property right w thout which
the Franchisee would be required to invest substantial additiona
capital, and to reinburse Franchisor for the costs of designing
and building the System the Franchisee shall pay Franchisor an
Addi tional Franchise Fee based on the extent of the Franchisee's
use of the Public R ghts-of-Way, as neasured by the quantity of
equi pment and other facilities installed by the Franchisee in the
Public Rights-of-Way. The Additional Franchise Fee shall be
calculated by nultiplying the nunber of units of each type of
equi pment or facility listed in Exhibit E that Franchisee has
installed in the Public Rights-of-Way by the unit rate listed in
Exhibit E. 28

28 Conpensation Option Il attenpts to equate the
Addi tional Franchise Fee to the actual |evel of occupancy of the
Public Rights-of-Way. It is cumbersome and inexact as a neasure
of the value of the Public R ghts-of-Way to the Franchi see and
does not directly defray the Franchisor's investment in the
proj ect.
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(f) Not a Tax or in Lieu of Any Other Tax or Fee.

(1) Payment of the Additional Franchise Fee shall not
be considered in the nature of a tax.

(2) The Additional Franchise Fee is in addition to all
ot her taxes and paynents that the Franchisee nay be required to
pay under any federal, state, or l|ocal |aw

(g) Paynents.

(1) The Additional Franchise Fee and any other costs
assessed by Franchisor against the Franchi see shall be paid
monthly to Franchisor and shall commence as of the effective date
of the Franchise. Franchisor shall be furnished at the tine of
each paynent with a statenment certified by the Franchisee's chi ef
financial officer or an independent engineering firmstating the
nunber of units of each type of equipnment or facility listed in
Exhibit E that have been installed in the Public Rights-of-Wy
pursuant to this Franchise, as of the end of the relevant paynent
period. Mnthly paynents shall be nade to Franchisor no |ater
than fifteen (15) days following the end of each nonth. An
annual statenment verifying the nunber of items of equiprment or
facility installed in the Public Rights-of-Way shall be furnished
to Franchisor by an independent engineering firm  The Franchisee
shal | provide an annual conplete audit statenent of its paynents
for each cal endar year within ninety (90) days fromthe end of
t hat cal endar year.

(2) In the event any franchise fee paynment or

reconputation anount is not made on or before the date specified
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herein, the Franchisee shall pay additional conpensation and
i nterest charges conputed from such due date, at an annual rate
equal to the commercial prinme interest rate of Franchisor's
primary depository bank during the period such unpaid anmount is
owed.

(h) Audit.

(1) Franchisor shall have the right to inspect and
copy records and the rights to audit and to reconpute any anounts
determned to be payable under this Agreenent, whether the
records are held by the Franchisee, an Affiliate, or any other
entity that collects or receives funds related to the
Franchi see's operation in Franchisor, including, by way of
illustration and not limtation, any entity that sells
advertising on the Franchisee's behalf. The Franchisee shall be
responsible for providing the records to Franchisor, w thout
regard to what entity holds the records. The records shall be
mai ntained for at least three (3) years after the termination of
the Franchise, including any renewal term  Franchisor's audit
expenses shall be borne by Franchisor unless the audit discloses
an under paynment, in which case the costs of the audit shall be
borne by the Franchisee as a cost incidental to the enforcenent
of the Franchise. Any additional anmounts due to Franchisor as a
result of the audit shall be paid wthin thirty (30) days
followwng witten notice to the Franchisee by Franchisor of the
under paynent, which notice shall include a copy of the audit

report. |If reconputation results in additional revenue to be
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paid to Franchisor, such anmount shall be subject to a 10 percent
(10% interest charge.

(2) The Franchisee shall maintain its fiscal and
financial records and have all relevant fiscal and financial
records maintained by others on its behalf in such a nmanner as to
enabl e Franchisor to determ ne the anount of the Additional
Franchi se Fee.

COVPENSATI ON OPTION | 1]

(e) Additional Conpensation to Franchisor.

As additional consideration for the Franchisee's use of the
Public R ghts-of-Way, in recognition that the Franchise
constitutes a val uabl e and exclusive property right without which
t he Franchi see would be required to invest substantial additional
capital, and to reinburse Franchisor for the costs of designing
and building the System the Franchisee shall pay Franchisor an
Addi tional Franchise Fee of fifty percent (509 of its Net

Profits. 29

2 Conpensation Option |1l calls forsplitting the net
profits of the project equally between the two partners. of
course, the percentage split can be adjusted, if required to
ensure both parties get a fair return on their investnent. The
drawback of a division of net profits is that it raises the
gotential for accounting practices designed to reduce or even
elimnate the appearance of any profit. This would face the
Franchi sor with the prospect ofreceiving no return at all,
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(f)  Not a Tax or in Lieu of Any Other Tax or Fee.

(1) Paynment of the Additional Franchise Fee shall not
be considered in the nature of a tax.

(2 The Additional Franchise Fee is in addition to al
ot her taxes and payments that the Franchisee nmay be required to
pay under any federal, state, or local |aw

(g) Payments.

(1) The Additional Franchise Fee and any other costs
assessed by Franchisor against the Franchisee shall be paid
monthly to Franchisor and shall commence as of the effective date
of the Franchise. Franchisor shall be furnished at the time of
each payment with a statenment certified by the Franchisee's chief
financial officer or an independent certified public accountant
reflecting the total anount of monthly Net Profits for the
payment period. Monthly paynents shall be nade to Franchisor no
later than fifteen (15) days following the end of each nonth. An
annual statement of Net Profits shall be furnished to Franchisor
by an independent, certified public accountant. The Franchisee
shall provide an annual conplete audit statenment for each
cal endar year within ninety (90) days from the end of that
cal endar year.

(2) In the event any franchise fee paynment or
reconputation anmount is not nade on or before the date specified
herein, the Franchisee shall pay additional conpensation and
interest charges conputed from such due date, at an annual rate

equal to the commercial prime interest rate of Franchisor's

43



primary depository bank during the period such unpaid amount is
owed.
(h) Audit.

(1) Franchisor shall have the right to inspect and
copy records and the rights to audit and to reconpute any anounts
determ ned to be payabl e under this Agreenent, whether the
records are held by the Franchisee, an Affiliate, or any other
entity that collects or receives funds related to the
Franchi see's operation in Franchisor, including, by way of
illTustration and not limtation, any entity that sells
advertising on the Franchisee's behalf. The Franchisee shall be
responsible for providing the records to Franchisor, wthout
regard to what entity holds the records. The records shall be
mai ntained for at least three (3) years after the term nation of
the Franchise, including any renewal term  Franchisor's audit
expenses shall be borne by Franchisor unless the audit discloses
an underpayrment, in which case the costs of the audit shall be
borne by the Franchisee as a cost incidental to the enforcenent
of the Franchise. Any additional amounts due to Franchisor as a
result of the audit shall be paid within thirty (30) days
following witten notice to the Franchi see by Franchisor of the
under paynent, which notice shall include a copy of the audit
report. |If reconputation results in additional revenue to be
pai d to Franchisor, such amount shall be subject to a 10 percent

(10% interest charge.
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(2) The Franchisee shall maintain its fiscal and
financial records'and have all relevant fiscal and financia
records maintained by others on its behalf in such a manner as to
enabl e Franchisor to determ ne Net Profits.

COVPENSATI ON OPTION 1 V-

(e) Additional Conpensation to Franchisor.

As additional consideration for the Franchisee's use of the
Public Rights-of-Way, in recognition that the Franchise
constitutes a valuable and exclusive property right wthout which
the Franchisee would be required to invest substantial additiona
capital, and to reinburse franchisor for the costs of designing
and building the System the Franchisee shall pay Franchisor an
Addi tional Franchise Fee of five percent (5% of its Goss
Revenues. 30

(f) Not a Tax or in Lieu of Any Qther Tax or Fee.

(3) Payment of the Additional Franchise Fee shall not
be considered in the nature of a tax.

(4) The Additional Franchise Fee is in addition to al
ot her taxes and paynments that the Franchisee nay be required to

pay under any federal, state, or local |aw

30 Compensation Option IV calls for a fee based on the
Franchi see's Goss Revenues. The figure of 5% used in the draft
can be adjusted to reflect the proportion between cost
rei mbursenent and profit that the parties intend the Franchisor
to receive over the tenn of the Franchise. This option nost
accurately captures the value of the use of the Public R ghts-of-
Way to the Franchisee and treats conpensation for that right as
an expense of d