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CHAPTER 1: INTRODUCTION

BACKGROUND

The use of existing and abandoned railroad rights-of-way has been a proven and
successful method of acquiring linear corridors for the construction of roadways since the
formation of the Texas Highway Department in 1916. Either paralleling existing rail lines or re-
using corridors first used by railroad companies exhibited tremendous wisdom since the railroads
had dictated development patterns throughout the state in the half-century prior to the road
building era. The state’s rail network continued to expand during the early years of highway
building until reaching its peak mileage in 1932. With the growth of travel by road and air
following World War II, the rail system went into a long period of contraction and
consolidation—many corridors were abandoned as rail companies went bankrupt or as mergers
between rail companies made multiple routes between the same two cities or maintenance of
surplus, secondary facilities within urban areas unprofitable.

This period of rail system rationalization continued up through the 1970s when several of
Texas’ major urban freeway corridors were built using wholly or partially abandoned rail
corridors (e.g., North Central Expressway and the Dallas North Tollway in Dallas) or along
operating railroads in excess rail right-of-way (such as the Loop1/Mopac Freeway in Austin).
Secondary, collector roads have also been built by municipalities on abandoned rail corridors.
Examples include Dessau Road in East Austin and Jones-Butler Road/I&GN Road in College
Station. Numerous “Railroad Streets” and “Railroad Avenues” in smaller towns throughout the
state are a testament to the many local streets now occupying corridors once travelled by trains.
Several other former rail corridors such as the Katy Trail in Dallas or the Caprock Canyons State
Park Trailway have been converted to recreational or alternative transportation uses such as
hiking, skating, or cycling. Unfortunately, however, hundreds of miles of rail corridor have not
been preserved—Iargely having been redeveloped as residential or commercial lots within urban
areas or reverting to adjoining landowners along rural segments. Still other former rail corridors
lie dormant; waiting to be rediscovered and reconstituted for use as the population of the state

rapidly grows requiring additional rights-of-way for transportation or recreational purposes.



SIGNIFICANCE OF EVALUATION

This research effort evaluates the possibility of abandoned rail corridors, both already
abandoned and those potentially abandoned in the future, to provide a means to assist in future
transportation and community needs. A recent Transportation Research Board report rightly
indicates that the rising costs and complexity of establishing new transportation corridors for
passenger or freight service and the growing congestion for all surface freight modes has focused
new attention on the issues surrounding retention of rights-of-way or restoration of rail services
(1). The transportation system has reached a saturation point; a point in which land and
resources are no longer available to easily expand facilities to increase capacity. The need to
maintain and improve flows of both people and goods has resulted in concentrated efforts to
examine multimodal options, including commuter, higher and high-speed intercity passenger
rail.

The long history of rationalizing the rail network to shed excess capacity is largely over.
Freight railroads now find that capacity is a precious commodity and many communities find
existing rail corridors desirable for passenger rail services. The same is true for intercity
passenger rail service interest. Thousands of miles of abandoned rail corridors exist within the
State of Texas. Very few areas of the state have not been impacted in some way by the loss of
rail service. Luckily some of the to-be abandoned corridors were preserved for additional freight
services by short line railroads or were utilized in other ways to benefit the public, such as for
trails. This report is an attempt to document the legal issues surrounding abandoned corridors
and their purchase by the state for alternative transportation uses. In addition, case studies of
several abandoned corridors, now re-purposed, are presented to give an overview of the possible

uses available to state and local planners.

PREVIOUS RESEARCH

The research team for this project combined subject matter experts from the Texas
Transportation Institute (TTI) and the Center for Transportation Research (CTR) at The
University of Texas at Austin. Collectively, both TTI and CTR have completed several closely
related TxDOT research projects over the past two decades that provide a firm foundation for

this research effort. Examples of this body of research include the following titles. A more



detailed summary of the information from these projects is presented in Appendix A, which is

meant to serve as a quick-start primer for those planners new to railroad abandonment issues.

Protecting Rail Corridors against Encroachment, Research Project 0-5546; CTR —
This project examined means in which the public can protect rail corridors against
encroachment by incompatible development. It first examined the legal tools existing
in Texas that could facilitate the preservation of rail corridors. The project then
investigated policies that have been adopted in other states to set aside future
corridors for new construction, prevent incompatible land uses in close proximity to
existing rail corridors, and preserve corridors that have been abandoned for
recreational or future transportation use. Finally, it examined various mitigation
techniques that could be used to lessen the impact of rail activity on surrounding

communities.

The Railroad System of Texas: A Key Component of the State and National Rail
Infrastructure, Research Project 0-1703; TTl and CTR -

This robust research effort by both TTI and CTR provided detailed investigations into
rail policies, plans, and programs of 32 other states with active rail programs;
developed exemplary state rail programming and planning based on case studies; and

provided a framework for future rail planning activities in Texas.

The Role of Rural Rail Transportation Districts in Texas, Research Project
0-4007; TTI — This multi-year project produced several reports and products that
extensively evaluated the history, status, and potential future of Rural Rail
Transportation Districts (RRTDs) that formed in the State of Texas after the state
legislature authorized them beginning in 1981. While early RRTDs were generally
created to prevent loss of rail infrastructure in the state as a result of rail line
abandonment, in recent years, changes to the statutes have allowed RRTDs to become
more active in the purchase and operation of abandoned rail rights-of-way for
economic development purposes related to specific projects and/or long-term

reinstitution of freight or even transit rail service.



e Funding Strategies and Project Costs for State-Supported Intercity Passenger Rail:
Select Case Studies and Cost Data, Research Project 0-4723; TTI — This project
investigated project costs and funding strategies utilized by U.S. states and coalition
of states to fund intercity passenger rail projects. Several case studies and exemplary
state programs were identified that served as models for potential Texas programs

should state funding and direction of intercity passenger rail programs occur.

e Rail Relocation Projects in the U.S.: Case Studies and Lessons for Texas Rail
Planning, Research Project 0-5322; TTI — This project examined rail relocation
projects throughout the United States to determine best practices, documented project
costs and the anticipated benefits of those projects, and developed recommended
policies for TxDOT use in assessing proposed urban rail relocation projects
throughout the state. Five major case studies are presented that give detailed analyses
of the steps taken to relocate rail lines in a variety of circumstances and pointing out
lessons learned in each case.

Appendix A includes full bibliography information for each of these reports along with

the lengthier summary of each document.

REPORT ORGANIZATION

This report is divided into two major areas of the research: Part I — Legislative and Policy
Issues and Part II — Infrastructure Analysis. The first area focuses on the legislative and policy
items associated with abandoned rail corridors, while the second area focuses on characterizing
the existing abandoned rail lines and current/potential uses of abandoned or potentially
abandoned corridors in Texas. The project closes with a summary of the research findings,
conclusions, and recommendations from the research. Finally, an extensive set of appendices are
included that support Part I and Part II. The final appendix is a tabular compilation of the history

of Texas railroad construction and abandonment by year and railroad.



PART I: LEGISLATIVE AND POLICY ITEMS






CHAPTER 2: INTRODUCTION TO LEGISLATIVE AND POLICY ISSUES

The rationalization of railway trackage in the U.S. has a long history; peak network
mileage was achieved in the 1920s and has fallen steadily since the end of World War II. How
states and communities react to the shrinkage of rail service varies from state to state (1). The
rising costs and complexity of establishing new transportation corridors for passenger or freight
service and the growing congestion for all surface freight modes has focused new attention on
the issues surrounding retention of rights-of-way or restoration of rail services (1).

The U.S. Surface Transportation Board (STB) has plenary authority during both rail
abandonment proceedings and railbanking procedures. However, once the STB has approved or
exempted abandonment it relinquishes jurisdiction and state property law determines a party’s
property interest in a rail corridor (2). Corridor preservation can be seen as the concurrence of
three principal rail theories, all of which retain direct relevance today (3):

e Federal authority over rail operation.

e Federal law promoting either rail trails or public use of rail corridors that are

candidates for abandonment or for which abandonment has been declared.

e The common law of property at a state level—the application of state law.

The first part of this document will explore the historic background of rail development
in the country, and federal regulation such as the STB abandonment and railbanking procedures
and its challenges, from a rail-trail and public use perspectives. Texas current framework
regarding rail corridors’ preservation is analyzed in the second part of this document. These
subsections will explore the main legislative actions that have been taken to achieve this purpose,
as well as the powers of all relevant public agencies and parties to acquire abandoned rail
corridors. In a third and final part of this document, the main challenges applicable to rail line
conversions are presented from a federal and Texas perspective, mainly focusing on legal issues
regarding property regulation, past local case law and local measures that have been taken to
preserve rail corridors in Texas. Finally, in the appendix section of this document contains both a
table of all cases consulted in the construction of this report (Appendix B) and a table of current
STB abandonment proceedings of Texas rail lines (Appendix C). To assist the reader, the
researchers have also put together a table of definitions governing property law at the beginning

of this chapter.



LEGAL DEFINITIONS

The following two tables outline the levels or types of land ownership typically held by

railroad companies and the methods through which railroads acquire land for railroad use. In

general, railroads acquire land through three types of interests, as presented in Table 1. Methods

used to acquire corridor land can be seen in Table 2.

Table 1. Types of Interest in Land.

Fee Simple
Absolute

Today most property is sold as a fee simple absolute without any condition imposed
on the use of the land.

Defeasible Fees

A fee simple determinable or a fee simple subject to a condition imposes a condition
for the use of the land; an uncertain future event, which if it occurs may cause the fee
interest to automatically terminate and revert to the grantor, his heirs, or assigns (the
grantor who initially imposed the limitation on the land’s use).

By creating a fee simple determinable or subject to a condition, the deed also creates
a “possibility of reverter” in the grantor.

Easements

An easement is the right to use part of someone else’s property giving a right-of-way
over that land (i.e., giving access to a public road or a body of water); thus, the right to
make use of the land of another for some definite and limited purpose or purposes. The
cardinal rule in property law is that one cannot sell what one does not own (4). Thus,
grants of easement usually use different language than grants of ownership interests in
land and focus on characteristics of use rather than quality of title (5).

Railroad Easement: railroads needed a property interest that was more substantial
than a regular easement; this included exclusive control over the land, and the ability to
fence, dig tunnels and drainage, ditches, alter elevations, among others, and this created
the need for a different type of easement.

As railroads started to abandon lines in the 1870s, the issue of where the land would
go upon removal became important. The logical solution seemed to imply reversion of
all grants. In 1898, the Supreme Court noted that the railroad easement has “the
attributes of a fee simple, perpetuity and exclusive use and possession; also the remedies
of the fee and like it corporeal, non incorporeal property.”

Railroads may lose their easements through abandonment because, unlike fee simple
title that cannot be abandoned even when the owner does not want the land, an easement
is merely a right to use and occupy someone else’s land (4).

Sources: (4, 5)




Table 2. Methods to Acquire Land.

Eminent Domain

Eminent domain powers were given to all railroads under their charters or by statute.
The ways that railroads could use these powers differed from state to state and from
time to time. Common law might interpret that the interest condemned might be a fee or
an easement.

Private
Conveyance

Free transfer from the land owner to the railroad for an agreed compensation. The
latter enabled the railroad company to hold its property interests in the corridor. In the
majority of states, railroads were entitled to purchase full fee simple interests.

Prescription

If the deed is not available (burned, lost, illegible, etc.) the latter situation resulted in
entry by railroad onto privately owned land that was used for many decades without
complaint. Closely linked with the concept of adverse possession, the issue comes down
to determine if the railroad acquired by prescription an easement or a fee simple
absolute; the latter will mostly depend on state legislation.

State and Local
Grants

Congress granted thousands of miles of right-of-way to the states and railroads for
construction of the transcontinental railroads. In this case, fee simple is assumed since
railroad easements had not been created at that time. These grants are normally recorded
at the National Archives and on land records at the Department of Interior. However, in
the case of merely local or state grants these might have been the result of municipal or
county ordinances of that time.

Federally Granted
Rights-of-Ways

In 1832, Federally Granted Rights of Way were granted on a case by case basis,
generally conveying a right-of-way across public lands along a broadly defined route.
Used normally in conjunction with state grants, the latter mostly went across newly
developed territories to avoid acquiring privately owned land that was much more
expensive. After 1852, Congress enacted a general right-of-way act to avoid having to
make decision on a case by case basis. After the Civil War, liberal railroad
transportation policies partially ended this program because of the inefficiencies caused
by the use of different gauges by rail companies. By the early 1870s, Congress stopped
the construction grants. Until the 1950s, 200 ft right-of-way were still being granted.

Acquisition of
Federal Indian
Lands

Once the government acknowledged the right of Indians tribes to possess a
particularly described land, the government could not grant any of that land to a railroad
for corridor construction. However, negotiations did occur in the 1860s and certain
approvals were granted by treaty, therefore authorizing Congress to grant an easement
interest on that land. By 1899, Congress amended the general right-of-way act to grant
railroads a right-of-way across Indian lands; however, railroads that entered Indian
territory did so at their own peril.

Source: (5)







CHAPTER 3: FEDERAL LEGISLATION AND POLICY ISSUES

BACKGROUND

The first railroads in the U.S. were built in the late 1820s and early 1830s beginning in
Massachusetts (5). Within 20 years, much of the east coast was connected through a medley of
rail lines that rarely interconnected, as competing roads would use different distances between
the rails (gauges) to prevent competitors’ trains from operating on their tracks. By the 1850s,
many Midwestern states were building railroads connecting major cities and urban centers in the
East and South (5). Because the lines used different gauges, this decreased productivity and
increased costs since goods had to get unloaded and reloaded to different cars before reaching
their destination.

After 1834, Congress began granting railroads right-of-way through public lands (5). By
the 1850s, the railroads were emerging as the most efficient investment in transportation
infrastructure as they were less expensive to build than canals and could be built almost
anywhere. The economic potential presented by the development of the railroad to conquer the
“tyranny of distance” (that had slowed the economic integration of the United States), the
federal government was understandably eager to take whatever action deemed necessary to speed
up railroad development. In 1852, Congress passed a right-of-way act (Act of August 4, 1852,
Statute 28) giving railroads a 100 ft right-of-way across public lands, plus the right to use earth,
stone, and timber of adjacent public land and to take additional land for depots and water
tanks (5).

By 1858, federal land grants to the railroads totaled almost 28 million acres and over
8,600 miles of road in Michigan, Wisconsin, lowa, Missouri, Arkansas, Alabama, and
Florida (5). Even then, the policies were somewhat haphazard and the legality of, and the
commitment to, these grants in aid where subject to political flux until the 1860s. For better or
for worse “the Civil War was a railroad war,” which demonstrated the power of the technology
beyond dispute (6). After the Civil War, the government stepped in to aid in the construction of
the great transcontinental railroads, which could not have been funded through the traditional
methods of private capital investment or statewide agreements (5).

During the 19th century, state and local governments also facilitated railroad

development. Besides granting land for railroads and depots, state charters often allowed for
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state and local investment in the funding of railroads (5). Local governments were allowed to
invest in the railroad stock and state legislatures often allowed the purchase of the entire railroad
(franchise, property, and all contract rights) simply by paying the sum expended to construct the
improvements to-date (7). If railroads found it difficult to sell all their stock, amendments to
railroad charters were made to allow the state treasurer to subscribe, in the name of the state for a
certain number of shares (5). States also gave railroads eminent domain powers and the rights to
build bridges over navigable waterways. It was not just through the facility of state corporations
laws that railroads were aided and encouraged by state governments; railroads were sometimes
granted substantial public assistance through tax relief investment and donations of land if they
would trace their path through certain areas (5).

By the 1860s, railroad companies were in crisis; as states had started to cut back on their
land grant, liberal eminent domain, and tax rebate policies. Additionally, destructive competition
and numerous adverse court decisions led the rail companies to advocate for federal
regulation (5). Railroads were considered good candidates to be federally regulated because
(1) railroads were going bankrupt due to monopolistic practices and an overbuilt system and
(i1) heavy state and local regulation and price policies had hampered the development of a much
needed national rail network.

States had created a patchwork of regulations to control the railroads, and according to
Wild, (7) these were inefficient and confusing. In fact the situation was described by Meyer in
1903 thus: “...the railway legislation in the United States is full of inconsistencies and
anomalies, spasmodic expressions of legislative impulses and the futile attempts of
administrative bunglers’ (8).

In 1887, with the railroad companies approval, the Interstate Commerce
Commission (ICC) Act was enacted and the era of federal regulation over railroads began (9).
The ICC regulated the rates and services of railroads at the federal level; thus, the ICC Act
preempted all local regulation and rates (5). Additionally, the ICC Act reached into the realm of
state property rights of the railroads and landowners, since it provided that rail services could be
ordered to continue when the railroad would otherwise have chosen to abandon it. In this way,
the creation of the ICC led to situations in which railroad easements that might otherwise have

terminated under state law were nevertheless retained. In 1906, the Hepburne Act additionally
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provided that the ICC was responsible to set the maximum and minimum rates (5). Table 3
further discusses the ICC and STB.
Table 3. History of ICC Termination/Transfer of Powers to STB.

In 1887, the ICC was created to regulate rates and services of railroads that served in interstate commerce.
Between 1887 and 1920, the ICC did not seek to regulate discontinuation of services nor in any way order a railroad
to operate or discontinue a particular line. In 1920, because of the alarming numbers of railroad abandonment in the
early decades of the 20™ century and the breakdown of rail service during World War I, Congress extended ICC’s
control over railroad abandonments.

Thus, after 1920 any railroad seeking to abandon an unprofitable line had to seek abandonment authority from
the ICC. The ICC had the sole authority to determine whether a railroad had abandoned a line—if public
convenience and necessity allowed the discontinuation of rail service along a particular route, then the railroad
might be given the authorization to abandon.

In 1995, following the deregulation of the railroads in the 1980s, Congress passed the Interstate Commerce
Commission Termination Act (ICCTA) to reinforce the federal government’s continued goals to promote a safe and
efficient rail transportation system, and to ensure continued development and continuation of a sound rail
transportation system (49 U.S.C. § 10101 (3), (4)). However, the latter placed the federal government in more of a
watchdog role as opposed to directing rail development.

The ICCTA established the Surface Transportation Board, which has exclusive jurisdiction over transportation
by rail carriers and the construction and operation of rail tracks (§ 10501(b)). For rail trail purposes, the jurisdiction
and powers are the same, and so the terms ICC and STB are employed interchangeably, depending on the context.

Courts have reviewed STB’s express authority and in BNSF v. the City of Houston (171 S.W. 3d 240; 2005
Tex. App ) the Appeals Court of Texas court found that “... it is difficult to imagine a broader statement of
Congress’s intent to preempt state regulatory authority over railroad operations... As such, under principles of
express and conflict preemption, courts have found that state laws that constitute regulation of railroad are
preempted.”

Source: (5)

Notwithstanding the federal regulation intended to help the railroad industry, railroads
continued to see declines after World War 1. During this time trucking and highways became this
sector’s major competition: 20th century economic and transportation changes led to a major
contraction in the nation’s railroad corridors (10). After this period, many railroad companies
started abandoning their lines. At this point, property rights cases related to the land ownership
started to crowd courts (5).

The decision to formally regulate abandonment’s at the federal level was taken in 1920,
when Congress passed amendments to grant the ICC jurisdiction over rates, services, and the
abandonment of rail lines. Since these amendments railroads have been permitted to discontinue
services and abandon lines when there has been no showing of a “serious adverse impact on rural
and community development” (5). By 1922, the abandonment situation was still alarming;
Congress, facing the abandonment of lines that had even received federal right-of-way grants
passed the Abandoned Railroad Right of Way Act (43 U.S.C.). Section 912 of this 1922 Act
provided that “any land given by the United States for use as a railroad right-of-way in which

the United States retained a right of reverter (under N. Pac. Ry. Co. v. Townsend, 190 U.S. 267,
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S.Ct 671 (1903)) must be turned into a public highway within one year of the railroad company’s
abandonment or be given to adjacent landowners.” Subsequently when Congress enacted the
National Trails System Improvement Act of 1988 (16 U.S.C. §1248(c)) this was amended so that
lands not converted to public highways within one year or abandonment reverted back to the
United States, and not adjacent landowners.

Slowly, during the 20th century all state subsidies shifted from railroad to highway
infrastructure. By the 1970s and 1980s, railroad lines were being completely abandoned as trucks
took over as a preferred form of freight and passenger transport; only half of the nation’s rail
corridor miles remained active (11). In 1976, Congress enacted the Railroad Revitalization and
Regulatory Reform Act (4R Act) creating Conrail and reorganizing the rail system (Pub. L. 94-
210; at 49 U.S.C). In 1980, the Staggers Rail Act (P.L 96-488) lifted many restrictions on
railroad abandonment to allow the companies to get rid of unprofitable lines (5). In 1983,
Congress in recognition of the value of public rail corridors amended the National Trails System
Act (NTSA) (12).

The conversion of these rail corridors in which service had been discontinued into
recreational trails by holding the state-law property rights in the corridor land intact, provided
railroads with an incentive to negotiate a trail use (5). As soon as railroads realized they could
retain the corridor and preserve the option to resume freight service at some future date, as well
as the possibility of tax saving involved through charitable deductions, they often fully supported
the sale or transfer of their soon to be abandoned corridors for conversion to trail use (5).

By allowing railroads to railbank corridors and allow an interim trail use, Congress
created a legal fiction, maintaining the status quo with regard to legal property rights and
interests while the public sector and the railroads determined whether national transportation
needs would ever require future reactivation of these corridors (5). The NTSA for railbanking
has been largely driven by trail interests rather than those seeking to restore rail service at some
point in the future (1). Planning coordination of recreation and active rail use possibilities for a
given alignment is the exception rather than the rule (1).

Additionally, railbanked rights-of-way present a potentially valuable resource for
communities engaged in the development of new or expanded transit links or other dedicated
transportation interests. It is clear however that the importance behind recreational outlets for

biking and other trail uses have grown in political importance (1).
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FEDERAL REGULATION: THE BASIC CYCLE FOR THE ABANDONMENT OF A
RAIL LINE

Federal law, as codified in 49 United States Code (U.S.C.) §10904, establishes strict
filing and procedural requirements for abandonment applications. The STB has adopted
regulations to implement these requirements; the latter can be found at 49 Code of Federal
Regulations (CFR) 1152. Table 4 further discusses the reasons for regulation.

Table 4. Reasons for Railroad Regulation.

The necessity for regulatory protection was recognized because rail carriers still have significant market power
in particular situations and because rail transportation is sometimes vital to the public. The current regulatory
scheme governing abandonments and acquisitions to preserve service seeks to balance these competing
considerations. Lines over which no local traffic has moved for 2 years without any formal complaint have been
exempted from traditional regulatory scrutiny: regulation is found to be unnecessary in these cases. In the latter
case, a rail carrier may usually abandon a line by simply filing a notice with the STB (Class Exception — out of
service lines). Additionally, the railroad company might be eligible under other individual exceptions, under 49 CFR
1152.60. However, under the more detailed application for abandonment the STB balances the economic burden of
continued operation against the public’s need for the service.

Source: (13)

The System Diagram Map

The earliest indication that a railroad intends to abandon a line comes from the carrier’s
system map. Regulation requires a rail carrier to maintain a map of all its rail lines. For the
system diagram map purposes a narrative report can also be submitted; however, the carrier must
identify separately:

¢ Any line for which it expects to file an abandonment application within the next

3 years (category 1).

e Any line that it considers a potential candidate for abandonment (category 2) (13).

A carrier must publish its system diagram map or narrative in a newspaper of general
circulation in each county containing a rail line in category 1 and any subsequent changes to the
latter. An application for abandonment of a line that has not been catalogued in category 1 for at
least 60 days will be rejected by STB.

This requirement gives shippers, local and state governments, and any interested citizens
the possibility to oppose the abandonment or consider alternative means of continuing rail
operations by the current railroad or another operator (13). Category 2 lines, however, do not

need to be listed for a pre-established amount of time.
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Notice of Intent to Abandon

In addition to the system diagram map, the STB requires the railroad to file a Notice of

Intent to abandon (13). This notice needs to comply with the following procedures (14):

Prior to filing: at least 20 days prior to filing, the applicant must submit an
environmental and historic report. The latter is to ensure compliance with federal
laws including the Endangered Species Act, the National Historic Preservation Act,
and the National Environmental Policy Act (3).

Filing: the applicant must serve its Notice of Intent to the Board by certified letter and
by first class mail. This notice needs to be sent to the Governor, the Public Service
Commission, the designated agency in each state for these purposes, the State
Cooperative Extension Service in the State, the U.S. Department of Transportation
(Federal Railroad Administration) and the Department of Defense, among others. The
Code of Federal Regulations establishes in section 1152.21 the exact STB format that
must be submitted.

Posting: the notice of intent must be posted by the applicant at each agency station
and terminal on the line to be abandoned.

Newspaper publication: the applicant must publish its notice of intent at least once
during each of the three consecutive weeks in a newspaper of general circulation in
each county in which any part of the involved line is located.

Timeframe: the notice of intent must be served at least 15 days but not more than

30 days prior to the filing of the abandonment application

Other interested parties: if any state, political subdivision, or qualified private
organization is interested in acquiring or using a right-of-way of a rail line proposed
to be abandoned for interim trail use and rail banking pursuant to the 4R Act, it must
additionally file a comment or otherwise include a request in its filing (in a regulated
abandonment proceeding) a petition indicating that it would like to do so (this is
known as a Statement of Willingness to Assume Financial Responsibility [WAFRY]).
This document should be accompanied with an acknowledgment that the user
assumes full responsibility (financial and managerial), will make all payments related
to taxes, and is aware that the interim trail use is subject to possible future

reactivation for rail service. However, a party filing a WAFR in accordance with CFR

16



1152.29 is not accepting any financial responsibility: it is merely expressing an
interest in possibly doing so.

The abandonment application must also contain detailed information about the costs and
revenues on the line to be abandoned and the overall financial condition of the carrier (49 CFR
1152.22). Any interested party may request a copy of the application by the carrier in order to
examine the information (13). Under these circumstances, STB may waive or exclude certain
information requirements; however, an opponent who believes relevant information has been left

out can appeal to request this information.

Times for Protests or Comments

Once the application has been filed, opposed parties have 45 days to submit their protests
or comments describing their interest in the proceeding in as much detail as possible. Section
1151.25 (a) of the aforementioned regulation lists all the information that should be included in
the protest; however, in the case that oral hearings are held in order to determine the

abandonment, the requests must be filed within 10 days of receipt of the application (13).

Procedure

Two types of procedures will determine the abandonment or continuance of service of the
rail line (1) an oral hearing; or (ii) a “modified procedure” (whereby no oral hearing is held, all

evidence is filed in writing). The latter procedure is the most common according to the STB (13).

Granting of the Permission

After receiving the protests and carrier’s reply, STB will issue its decision within
110 days after the application is filed (13). Figure 1 demonstrates the STB process. Table 5

provides a note regarding agency abandonments.
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ICC/STB agency grants
permission for a railroad to
abandon a line i

1 year ! X]

Submission of Notice of Failure to submit the Notice
Consummation of Consummation:
rescission of the permission

- Removal of tracks and ties

- Return land to whatever condition
might be required by state or local
law

- Ensure that adequate alternative
transportation exists for shippers on
the line

Line remains active on the }
Active Rail Register

ICC/STB issues a Certificate of
Abandonment — the line is removed
from the National Rail Network

Figure 1. STB Abandonment Process.

Table 5. Note on Agency Abandonment.

Agency abandonment consists only of the authorization or discontinuance of rail service(s) and does not entail
abandonment of property rights owned by the railroad company in its real or personal property. Agency
abandonment (or discontinuation of rail services) is noticeably different from the abandonment of the property
interest the railroad might possess by virtue of state law. Except for one case (Preseault v. United States (1996)),
federal and state courts have generally recognized that until agency jurisdiction has been removed, through
consummation of abandonment and issuance of an abandonment certificate, state laws governing disposition of
property rights do not come into play. Only then do the reverter interests vest or easement interests extinguish.

Source: (5)
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If a party is dissatisfied with the decision, it may ask the STB to reconsider the matter.
Additionally, the latter may seek the review of the appropriate Court of Appeals by filing a

petition for review (13).

RAILBANKING

U.S.C 49 and the National Rails to Trails Act, along with STBs regulations give
interested parties the opportunity to negotiate voluntary agreements to use a railroad right-of-way
that otherwise would be abandoned for recreational or other public use, such as commuter rail
service or a highway (13). The methods of preserving a railroad corridor are known as
railbanking—the right-of-way is preserved as potential future use as railroad. Most of railroads
do not own the land in which the tracks lie; rather they have easements over the land of adjoining
property owners. Unless those easements are railbanked by converting them to a trail or other
public use, they are extinguished (13).

Substantial deregulation of railroads through the Staggers Rail Act of 1980 accelerated
the network downsizing trend that had been in progress since the close of World War 1. In 1983,
Congress reacted to the flood of abandoned lines by issuing amendments to the NTSA (1).

Under this regulation, railbanking is a process by which the railroad negotiates with a qualified
trail manager to assume financial and legal responsibility for the corridor during the interim trail
use and holds all property rights intact for potential future rail reactivation (5). Thus, interim use
of such corridors for bike and trail ways is permitted; however, permanent structures along the
routes must be kept intact consistent with the potential restoration of rail-based transportation,
and subject to any historical preservation or other environmental rules that are required by the
STB (1).

Additionally, 49 U.S.C 10905 establishes that any abandoned line should be evaluated for
public use. Under these circumstances, any agency can present a request to the STB requesting
the conservation of the rail line instead of issuing the abandonment authorization.

Other corridor rail banking activities are often the product of voluntary negotiations
between the original rail carrier and public or private groups (1). From the legal perspective, the
important distinction between the NTSA corridors and other rail banked alignments is the federal
preemption under the NTSA interim-use grant that effectively trumps the actions of groups

seeking to block restoration of rail service by a prospective new operator.
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The real boom of the rails to trails programs happened with the passage of the Intermodal
Surface Transportation Act (ISTEA) in 1991 that mandated 10 percent of federal highways funds
to be spent on transportation enhancements. This qualified rail-trails for federal transportation
funding.

In the first five years of ISTEA spending, over 50 percent of enhancements funds (over
$800 million) were spent on rail trails and bicycle and pedestrian facilities. The rail trail
commitment was renewed in 1999 in the Transportation Equity Act of the 21* Century
(TEA-21) (4). This was known as the Recreational Trails Program.

The Safe Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users
(SAFETEA-LU) in 2005 continued the commitment to the Recreational Trails Program and also
included funding for a Non-motorized Transportation Pilot Program, which distributed
$25 million in each year to four communities to establish bicycle and pedestrian mode shifts on
trails (15). However, rescissions of funding since the passage of SAFETEA-LU left the U.S.
DOT requiring states to forfeit un-obligated enhancement funding, which has formed the
bedrock of funding for trails programs (Rails to Trails Conservancy/National Trails Training

Partnership).

Railbanking under the NTSA

When Congress adopted the 1983 railbanking act, there was already in place a process for
converting an abandoned rail corridor to a recreational trail under the 4R Act (5). That process
required the issuance of a Certificate of Interim Trail Use (CITU) or a Notice of Interim Trail
Use (NITU) either before the certificate of abandonment was issued or within a one year
deadline for filing the letter of consummation of abandonment. Table 6 explains what occurs if

more than one year has elapsed.

Table 6. What if More than One Year Has Elapsed?

According to Birt v. Surface Transportation Board (1996), even if more than a year has elapsed, a trail group
might approach the railroad to negotiate for a trail use, STB abandonment proceedings would be reopened and the
corridor might be railbanked. However, many adjacent landowners feel that the STB should not reopen the
abandonment if the railroad has de facto discontinued rail services. Nevertheless, the agencies have consistently
held that until the strict terms of the regulations are met, federal abandonment has not occurred. Thus, corridors that
have been actually discontinued are still being railbanked where the railroad initially had not followed the proper
procedures to fully consummate their abandonment.

Source: (16)
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If a qualified trail group requests time to negotiate with the railroad before the issuance of
the final certificate of abandonment, then the NITU or CITU will be issued, allowing 180 days
for negotiating with a trail group for conservation to a recreational trail (5). If negotiations are
successful, the STB issues a rail banking order. Some negotiation periods have been extended by
many years and there have been also times when the negotiations were proceeding but neither
party sought STB extensions (5). Once the STB has issued the CITU or NITU, the clock starts
running for landowners challenging the application of the law as a 5th Amendment taking under
the Tucker Act.

The United States Court of Appeals for the Federal Circuit in Barclay v. United States,
443 F.3d 1368; 2006 U.S. App noted that the issuance of the original NITU triggered the accrual
of a cause of action. The court held that the landowner’s arguments that urged different triggers
merely emphasized the correctness of the Caldwell rule since ““...the landowners’ arguments led
potentially to multiple takings of a single reversionary interest and endless litigation concerning
the appropriate date for accrual, thus leaving landowners and the government in a great
uncertainty as to their respective rights and obligations.” Table 7 explains that railbanking does

not constitute abandonment.

Table 7. NTSA’s Railbanking Does Not Constitute Abandonment Clause.

The 1983 NTSA amendments specifically provide that if the “interim use is subject to restoration or
reconstruction for railroad purposes, such interim use shall not be treated, for purposes of any law or rule of law, as
an abandonment of the use of such rights of way for railroad purposes.” The key to this amendment states that the
interim trail use shall not constitute abandonment of easements or qualified fees during the period of railbanking,
since the land is being preserved for possible future reactivation. Thus, the presumption underlying railbanking
statutes is that a railroad has not abandoned tracks under its control unless the requisite administrative criteria have
been satisfied (12).

The discontinuance of railroad service, so long as the corridor is not permanently broken, is merely a period of
inactivity that alone does not constitute abandonment of the railroad’s property interest. The corridor is still under
federal regulatory jurisdiction and continues as part of the rail network: the corridor is merely noted as “inactive.”

Railbanking formally separates abandonment of the property rights from the discontinuance of services that are
regulated by the STB. Furthermore, railbanking also mandates that the railroads will retain a right to reactivate;
presumably by retainer either a reverter interest, a right of first refusal, or a power of termination (49 CFR).

Sources: (17, 12)

The establishment of the date on which the abandonment occurred, thus, removing
federal jurisdiction over the corridor, was made much simpler in 1996, when the STB issued a
notice of rulemaking to require a statement of consummation of abandonment to be filed within

one year (5). Before this date, litigation on this specific issue was common, especially in the late
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1980s and 1990s when a great surge in railbanking took place. Table 8 discusses the Preseault
saga of cases.

Table 8. Summary of the Preseault Saga.

The history of the Preseault litigation is complex: its 20 year legal battle may be setting the most important legal
precedent for the future of recreational trails across the country and could spell the end of the railbanking program
(17). It entailed among its most important cases the Trustees of Diocese v. State (Vt, 1985) and State of Vt. v.
Preseault (Vt. 1994). It also worked its way through the federal courts for nearly a decade in Preseaultv. ICC
(1988), Preseault v. ICC (1992), Preseault v. United States (2002).

The Preseaults’ owned land in Burlington, Vermont. In 1899, the Rutland-Canadian Railroad Company
acquired rights-of-way over a portion of this land, over which it laid rails and operated its railroad. The ownership
of the railroad changed over the years, ending up in the hands of Vermont Railway. In 1970, the Vermont ceased
using the rights-of-way for active transport, and in 1975, it removed the rails and other track materials from the
portion of line crossing the Preseaults’ property. Ten years later, in June 1985, the State of Vermont, which by then
owned the Vermont Railway entered into a lease agreement with the City of Burlington by which it purported to
lease the right-of-way over the Preseaults’ land to the City for use as a bicycle and pedestrian path. It all started
when the Preseaults’ filed a petition with the ICC to block this action (18).

The railbanking statute was upheld by U.S. Supreme Court in 1990 when Paul and Patricia Preseault fought a
federally railbanked rail line. The Court upheld the power of Congress to pass the act under interstate commerce, but
declined to decide whether the particular application of the act to the Preseaults’ land worked a taking. The Court
specifically established that “Congress did not distinguish between short term and long term railbanking, nor did it
require the ICC to develop a specific contingency plan for reactivation of a line before permitting conversion’ (5).
The Court remanded the question to the Court of Claims for determination of compensation under the Trucker Act
(28 USC).

Sources: (17, 5, 18)

Since 1920, many railroads have failed to submit their notice of final abandonment, even
though they have completed most of the steps necessary to consummate abandonment under
agency rules (5). But, between 1984 and 1996, the ICC having discontinued the requirement to
receive notice of consummation from the railroads, made the abandonment determinations
during those years particularly difficult. Thus, if notice of consummation was not submitted, or
abandonment was not consummated, the abandonment authorization was rescinded and the line
restored to the rail network, even though rail service might actually have been discontinued (5).

Railroads might also begin their abandonment proceedings, remove tracks and ties, fail to
consummate their abandonment and then sell the corridor to a trail group without the benefit of a
railbanking order (5). In those instances, some adjacent landowners have attempted to initiate the
final abandonment process to preclude transfer for trail purpose to no avail (see Preseault v. ICC,
1988). Other railroads may discontinue services; remove tracks and ties without informing the
agency of their actions. In those cases, adjacent landowners may believe the corridor has been

abandoned, but the lines have not been removed from the national rail register and it is still
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actually available for railbanking or reactivation. These corridors are the easiest to railbank
because federal jurisdiction has not lifted (5).

Railbanking regulations have come under attack from adjacent landowners claiming that
it is an unauthorized interference with state-law property rights and therefore works as a taking
under the 5th Amendment to the U.S. Constitution (5). Essentially, prior to 1983, if a railroad
wanted to abandon its line and obtained abandonment approval from the ICC it would lose to
adjacent landowners any interests in the corridor that it held as an easement or defeasible fee.
This is because ICC abandonment of rail service obligations was deemed by many states to end
federal oversight of the corridor and at this juncture state and common law regarding the
underlying property rights now came into play (5).

Again a multitude of litigation surrounding deed construction took place during this time,
with property rights groups and other individuals suing for quiet title and arguing that the deeds
conveyed an easement and not a fee simple (see Hash v. United States 403 F.3d 1308; 2005 U.S.
App.). With the enactment of the railbanking act, the property rights that would have terminated
and most likely passed to an adjacent landowner remain intact for preservation purposes. Table 9

discusses a case between Hash and the U.S.

Table 9. Summary of Hash v. United States.

Hash v. United States deals with the property rights underlying the thousands of miles of railroad corridors that
were granted directly to the railroads by the federal government out of public lands. The Court of Appeals for the
Federal Circuit held that the government no longer had any interest in these lands, even though the railroads only
received easements. This ruling effectively ordered that the application of the NTSA to federally granted corridors is
a facial taking requiring compensation in all cases.

However, the United States Supreme Court has never found that any federal law works a facial taking, and the
Court upheld the railbanking act as permissible under Interstate Commerce. Yet, the effect of this case is to find a
facial taking fifteen years after the Supreme Court said there was not one. The decision renders null a number of
federal statutes enacted to dispose of these corridors and generally throws a wrench into the otherwise relatively
stable jurisprudence of federal railroad property law. The case was remanded but if it remains valid, it might
undermine nearly 200 years of federal support of transportation infrastructure.

Source: (19)

Other cases have also reviewed the time at which the ‘taking’ occurred. Caldwell v.
United States (391 F.3d 1226, 2005) held that such a claim accrues for state-of-limitations
purposes when railroad abandonment proceedings are suspended by the STB’s issuance of a
NITU. In Caldwell, the court held that ‘the taking, if any, when a railroad right-of-way is
converted to interim trail use under the Trails Act occurs when state law reversionary property

interests that would otherwise vest in the adjacent landowners are blocked from so vesting...”
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Caldwell, 391 F.3d at 1233. Caldwell held that the abandonment is suspended and the
reversionary interest is blocked when the railroad and trail operator communicate to the STB
their intention to negotiate a trail use agreement and the agency issues an NITU that operates to
preclude abandonment under the trails act. Caldwell held that “the issuance of the NITU is the
only government action in the railbanking process that operates to prevent abandonment of the
corridor and to preclude the vesting of state law reversionary interests in the right of way” (id at
1233-34).

Following Hash v. United States, the United States Court of Appeals for the Federal
Circuit has also decided two more cases: both surrounding 5th amendment taking claims. In the
first case, Barclay v. United States (443 F.3d 1368; 2006 U.S. App., decided on April 11, 2006)
affirmed the judgments of district and federal claims courts which held in this case that the
appellants claims of a 5th amendment taking were time barred and that Caldwell governed in this
instance. Applicants in this case argued that Caldwell was wrongly decided, ““insofar as it relied
on federal rather than state law to determine when abandonment and reversion of railroad
rights-of-way occur.” In this instance the court noted that ... while state law generally creates
the property interest in the railroad right-of-way, Preseault had found that ‘the disposition of
reversionary interest [is] subject ... to the [STB’s] “excusive and plenary jurisdiction to regulate
abandonments’ of railroad rights of way.” The court held in Barclay that the issuance of the
NITU is the only event that must occur to entitle the plaintiff to institute an action; accrual is not
delayed until a trail use agreement is executed or the trail operator takes physical possession of
the right-of-way.

In the second case, Blendu v. United States (79 Fed. CI 500, 2007), the court noted the
complexity in determining whether deeds conveying right-of-way granted an easement or fee
simple property interest. Discussing this issue the court in Blendu noted the paucity of
dispositive analysis out of courts on this issue for “at least a century”” made it even more complex

to certify this question.

Railbanking for Public Use Condition
Under 49 USC 10905, when the STB approves or exempts the abandonment of a line, it

must determine whether the rail line is suitable for alternative public use such as highways, other

forms of mass transit, conservation, energy production, or transmission and recreation. If the line
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is suitable for such a public use activity, the STB may prohibit the railroad from selling or
otherwise disposing of the rail corridor for up to 180 days after the effective date of the decision
or notice authorizing abandonment (13).

During the 180 day period, interested parties may negotiate with the railroad to acquire
the property for public use. The railroad’s consent is unnecessary for the imposition of this
negotiating period (13). If the parties fail to reach an agreement within this time frame, the STB
must allow the railroad to fully abandon the line and dispose of its property—it cannot require
the sale of the property for public use.

However, in accordance with 49 CFR 1152.28, the STB may impose a public use
condition when it has received a request containing the following:

¢ Condition sought.

e Explanation of the public importance of the condition.

e Period of time for the condition (not to exceed 180 days).

e Justification for the period of time.

e “Certificate of Service” — a copy of the public use request has been served on the

carrier seeking the abandonment.

Reinstating the Rail Service

A railroad or agency must be allowed to re-enter the banked corridor and allowance of an
interim use is based on the legal theory that a right to re-enter is retained and that the state law
property rights were held in the limbo on that ground (5). However, having preserved valuable
rail corridors, the difficulty of restoring active train service may vary considerably depending on
the type and intensity of use of adjacent land holdings, the duration of service abandonment and
the nature of the new rail service being proposed (1).

Installing even the most basic rail track, ties, and ballast on a pre-graded route can cost on
the order of $1 million per mile before any signaling, safety, or security features are involved (1).
Still, the advantage of a preserved corridor when compared with a brand new alignment is
clear—individual property negotiations are avoided, environmental processes are streamlined,
and major structures will have been kept intact (1). For example, in the case of rail-trails, at least
five railroads have reinstated rail service on previously railbanked corridors for which NITUs

and CITUs had been issued (5).
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Most successful restoration efforts have included a significant public agency role, well
defined job impacts, and/or a depressed local economy that was in need of new economic
activity (1). Rural freight rail restorations carry the dual advantages of less intensive land use
along the rights-of-way and positive job impacts for clients to be served. Urban freight rail
proposals typically face more problems (1).

Transit agencies are in a position of developing products that benefit the general traveling
public: the use of the existing rights-of-way for transit is an essential element of forging cost-
effective public transportation networks (1). Some public agencies develop specific programs
that preserve a higher profile of future needs and possible used for dormant alignments, giving
notice to adjacent landowners and the public generally that an interim period of low-impact or
recreational use does not proscribe future development of active passenger or freight rail
activity (1). However public outcry over the threat of losing popular trails can severely limit any

inclination to reactivate (5).

ALTERNATIVES TO ABANDONMENT AND RAILBANKING

Users and interested parties, such as agencies, should consider alternatives to
abandonment or railbanking at the first sign a carrier may be contemplating abandonment; the
fact that a railroad believes the line is no longer economically viable does not always imply the

line cannot continue operations under other arrangements (13).

Forced Subsidies and Sales

To encourage continued service, Congress and the STB have adopted procedures that
make it possible to force the sale or subsidy of lines that are to be abandoned (13):

e Lines already approved for abandonment: 49 USC 10904 and 49 CFR 1152.27
establish a procedure of offer of financial assistance where any financially
responsible party seeking to continue service on a line approved for abandonment
may compel the railroad to sell or conduct subsidized operations. Each offer is
reviewed by the STB to determine whether the offeror is financially responsible and
if the offer is reasonable. Any state or local government is considered as financially

responsible per se. If negotiations are successful, the parties enter into a purchase or
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subsidy agreement resulting in continued rail service; STB dismisses the
abandonment application.

Lines potentially subject to abandonment: as an alternative to abandonment, Congress
created under 49 USC 10907 and 49 CFR 1151 the “feeder railroad development
program’ by which shippers, communities, or other interested parties may acquire a
rail line before an abandonment application has been filed. Thus, if a rail line has
been listed on a carrier’s system diagram as a category 2, a financially responsible
party can compel the STB to require the railroad to sell the line. The price might be
set by the STB or agreed by the parties. Basically, this program allows parties to save
time and the expense of an abandonment procedure. However, this program has not
had the expected success since it puts the railroad and potential owner into an
adversarial position. Forcing the railroad to sell at a price it may not agree upon or

have both competitors share the line has posed significant problems.

Voluntary Sales and Operations

Railroads should consider a voluntary sale of a line before starting the abandonment

procedure (13). Furthermore, the STB has exempted from regulation the purchase of a line that

might be otherwise abandoned. Special provisions have been adopted to encourage continued

service on abandoned lines acquired by states. Voluntary purchases of lines subject to

abandonment are almost always consummated under exemptions to the formal acquisitions

procedures (13):

Class exemptions: 49 USC 10901 applies only when a non carrier acquires a rail line
or an existing carrier acquires an inactive rail line (already abandoned). Additionally,
49 USC 11323 establishes that carriers may acquire active rail lines including
acquisition of a line that has already been approved for abandonment and would not
constitute a major market extension, the acquisition of non connecting lines, or the
acquisition of trackage rights.

Individual exemptions: according to 49 USC 10502, where no class exemption

applies, an individual exemption might be filed.
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CHAPTER 4: TEXAS LEGISLATION AND POLICY

EARLY AND PAST REGULATION TO PRESERVE RAIL CORRIDORS

Nationally, the rail network at its zenith in the 1920s had approximately 270,000 miles of
track (9); however, by the year 2000 network mileage had receded to an estimated 172,000 miles
of track. Texas’ trend proved no different than the rest of the country, with substantial
abandonment’s occurring throughout the latter part of the 20th century—especially after the
passage of the Staggers Rail Act of 1980 (Staggers Act), which effectively de-regulated the
railroads. As a consequence of the Staggers Act many railroad companies combined operations
and networks and then abandoned or sold-off duplicative, redundant, and under-performing
routes. In fact, the history of abandonments can actually be tracked over time, to a certain
degree, in Texas, through a review of court cases discussing abandoned rail corridors and

“actions of trespass to try title,” as well as other related pleas regarding property rights.

Rural Rail Transportation Districts

In 1981, the Texas Legislature created Rural Rail Transportation Districts (RRTD).
RRTDs can be created as a single county district or by multiple counties constituting a
contiguous geographic area. This was codified in Vernon’s Texas Civil Statutes (VTCS)
6550c §1. RRTDs are intended to help protect against abandonment of existing rail facilities,
specifically in rural areas that were heavily dependent on agriculture for their economic survival
and required their transportation for their continued economic vitality of these areas. Past studies
of the role and formation process for RRTDs are discussed in a series of reports done by TTI
between 2003 and 2005. The basics of these reports are also summarized within Appendix A of
this report.

Governor’s Executive Order AWR 93-4

Notwithstanding the creation of RRTDs, by the early 1990s Texas communities became
concerned that many important rail corridors were still being lost and would continue to be lost.
As a consequence, in 1993, Governor Ann Richards issued an executive order (AWR 93-4) to
create the Interagency Abandoned Rail Corridor Committee (IARCC). The IARCC’s objective
was to ensure that all abandoned rail rights-of-way undergo a timely and thorough evaluation

process for continued public use (20).
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In its preamble AWR 93-4 notes, that “once abandoned, these painstakingly assembled
rights-of-way are fragmented and lost to public use [....] And no mechanism exists to ensure that
the needs and concerns of all parties affected by railroad abandonment’s are heard and
considered; and whereas no central clearinghouse exists for the purposes of maintaining and
providing information on the status of rail corridors, alternate uses, funding sources and legal
procedures.” In essence, the IARCC provided the TxDOT and local officials time to react to and
take the necessary steps to preserve low traffic density rail lines.

The IARCC was co-chaired by TxDOT and the Texas Parks and Wildlife
Department (TPWD), and set forth the following goals for the committee:

e To preserve abandoned rights-of-way intact, at least long enough to give interested

parties time to determine if the corridors have value for other uses.

e To improve the notifications process informing state agencies, local officials, and
citizens of upcoming abandonments, their on-going status, and proposals for future
uses.

e To develop a process to evaluate abandoned corridors for various uses, including
railbanking for future rail service. To support rural communities in their efforts to
enhance their economies and consider the interests of communities and adjacent
landowners in determining future uses of abandoned corridors.

e To identify possible sources of funding for acquiring, developing, managing, and
operating corridors.

e To develop appropriate management strategies for railbanked corridors that has been
identified for needed current and future public uses (21).

The IARCC’s membership comprised representatives of the General Land Office, the Office of
the Attorney General, the Public Utility Commission, the Texas Department of Agriculture, the
Texas Department of Commerce, the Texas Historical Commission, and the Governor’s Office in
addition to TxDOT and TPWD.

Once the IARCC was established, the executive order authorized TxDOT and TPWD to
jointly file, upon recommendation of the committee, a Continuing Interim Trail Use/ Railbanking
and Public Use Condition request with the ICC for every line proposed for abandonment within
the state. Such requests required a study period of 180 days to provide the public with adequate

time for notification and public input.
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Despite the time that they provided for public sector action, [ARCC requests also
hindered the planning of railroads, since it triggered about a six month delay for abandonment of
lines—often for insignificant lines or industrial leads that were not going to be ultimately
desirable for preservation by the state. Moreover, the imposition of the action was highly
unpopular for many railroad companies, particularly those that were trying to shed unprofitable
lines in order to prevent further financial losses and, in several cases, avoid bankruptcy. While
the IARCC review period was created to allow more time for the appropriate preservation of
important abandoned rail corridors for both transportation and recreational use; it ultimately
proved of limited effectiveness. Often not occurring during the biennial legislative session and
lacking adequate time for other public fundraising/budgeting cycles, the 180-day period was
often too short to effect the preservation of valuable corridors. When Governor Richards left
office, the executive orders that promulgated the statutory language were no longer in effect
under Governor Bush, thus the IARCC’s operations ceased and the state-level, multi-agency

cooperation regarding abandoned rail line preservation engendered by the IARCC dissolved.

TEXAS LEGISLATIVE ACTIVITIES

During the 77th Texas Legislature in 2001, S.B. 406 expressly authorized TxDOT to
preserve rail facilities by acquiring rail lines and other rail facilities and leasing those facilities to
other operators. The legislature found that transportation of raw materials and products was
essential to the continued vitality of the state, particularly small town’s in rural areas and that rail
transportation systems in some areas were being adversely affected by abandonment and
discontinuance proceedings that would cause cessation of rail service. The legislature noted that
it was in the interest of all citizens that existing rail systems were maintained for the efficient and
economical movement of agriculture products. The bill amended Chapter 13, Title 112 Revised
Statutes by adding Article 6550c-2 of VTCS. The bill required TxDOT, upon receipt of the
notice of intent to abandon from the railroad company, to coordinate the concerned
municipalities, counties, or RRTDs that might be interested in the preservation of the line
proposed for abandonment or discontinuance of service to assess if TxDOT should acquire the
affected rail facility. Additionally, this bill provided that TxDOT could use monies from an
“Abandoned Rail Account,” funded by the State Highway Fund, for the preservation of rail

service and railway corridors.
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The bill also authorized TxDOT, subject to the Texas Transportation Commission’s
(Commission) approval, to acquire or to lease to any operator rail facilities on routes the
commission had determined as viable for continued rail service. In case the facility was
purchased, certain rules applied:

e TxDOT could to acquire by purchase, in the name of the state, any right-of-way or
other interest in real property determined to be necessary or convenient to the
department’s acquisition of rail facilities.

e Any municipality, county, other political subdivision, or public agency could, without
advertisement, convey the title or a right in property.

e TxDOT was also authorized to sell, convey, or dispose of any rights or interests in the
facility that had been acquired when the Commission had determined the real
property was no longer needed for TxXDOT’s purposes.

During the 78th (2003) and 79th (2005) Legislative Sessions, many portions of Texas
transportation regulation was rewritten and re-organized in House Bills No. 3588 and 2702. All
express authorizations and regulation surrounding the preservation of abandoned rail corridors in
VTCS was repealed and these were integrated into Texas Transportation Code Chapter 91
(TC Chapter 91) and in 43, Texas Administrative Code, Section 7.22 (43 TAC §7.22) State
Authority thus changing the previous provisions of Texas law related to preservation and reuse

of abandoned rail corridors.

POWER AND AUTHORITY OF TXDOT
According to VTCS §6445, to the extent not preempted by federal law, TxDOT has

power and authority over railroads, including suburban, belt, and terminal railroads. All powers
and duties of the Railroad Commission of Texas (related to railroads and the regulation of

railroads) were transferred to TxDOT.

Rail Facilities

Before analyzing further regulation applicable to TxDOT’s powers and authority related
to rail facilities, it is important to review a couple of definitions. First, according to the Texas

Constitution Article 10, Section 1, railroads are declared and interpreted as public highways.
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Thus, all regulation relative to TxDOT’s powers related to highways is also applicable to railroad
facilities.

Second, the Texas Transportation Code’s Section 91.001 (TC §91.001) defines a rail
facility as “real or personal property, or any interest in that property, that is determined to be

necessary or convenient for the provision of a freight or passenger rail facility or system,

including commuter rail, intercity rail, high-speed rail, and tri-track™ (emphasis added).

Additionally, this definition provides that the *““term includes all property or interests necessary
or convenient for the acquiring, providing, using, or equipping of a rail facility or system,
including rights-of-way, trackwork, train controls, stations, and maintenance facilities.” This
definition omits any issue related to rails-to-trails projects. Similarly, the 43 TAC §7.20 defines
a rail facility as “real or personal property, or any interest in that property, that is determined to
be necessary or convenient for the provision of a freight or passenger rail facility or system,
including commuter rail, intercity rail, and high-speed rail.”

Abandoned Rail Facilities

Once a railroad begins the process to petition the STB for abandonment, STB will issue
its decision within 110 days after the application is filed. It is during this period that STB will
notify TxDOT regarding the abandonment. Texas Administrative Code, in 43 TAC §7.10,
defines abandoned rail facilities as any rail facilities for which:

e A notice of intent to abandon or discontinue service has been filed with STB.

e An application for abandonment or discontinuance of service has been filed with

STB.

e Abandonment or discontinuance of service has been authorized by STB.

According to TC §91.007, as soon as TxDOT is notified of the intent to abandon or
discontinue rail service (notice served under 49 C.F.R. Section 1152.20), TxDOT must
coordinate with all the concerned municipalities, counties, or rural rail transportation districts to
determine if:

e TxDOT should “acquire the rail facility.”

e Any other actions should be taken to provide for continued rail transportation service.

This section does not explicitly define rails-to-trails as a public use for which TxDOT

could railbank the facility.
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Express Authorization to Acquire an Abandoned Rail Facility

Texas Administrative Code in 43 TAC §7.22 expressly authorizes TxDOT to acquire
abandoned rail facilities by establishing that the “Transportation Code, Chapter 91, authorizes
the department to acquire abandoned rail facilities.” Additionally it establishes criteria for
TxDOT’s acquisition of abandoned rail facilities, such as carrying out a study considering the
local and regional economic benefit realized from the disbursement of funds in comparison to the
amount of the disbursement. This rule establishes that TxXDOT should follow the established
policies and procedures for acquisition of abandoned rail facilities in addition to a process of

public involvement.

Public Involvement Process for the Acquisition

Texas Administrative Code in 43 TAC §7.22 establishes that:

¢ On receipt of a notice of intent to abandon or discontinue service, TxDOT shall
coordinate with the governing body of any municipality, county, or district in which
all or a segment of the rail facility is located to determine if it should acquire the rail
facility or any other actions should be taken.

e TxDOT should request that a municipality, county, or district to provide
documentation concerning the local and regional economic impact of an
abandonment or discontinuance of service.

However, if TXDOT determines that there is a need to preserve the rail facility for continued rail
service, or to preserve the corridor for another public-use condition, it will merely notify the
municipalities, counties, or districts, and will conduct one or more public hearings to receive
public comment on the proposed acquisition. Under this situation, TxDOT will consider:

e The information contained in the notice of intent to abandon or discontinue service
and any application for abandonment or discontinuance of service filed with the
Surface Transportation Board with respect to that rail facility, including the extent of
any service performed on the rail line.

e The information provided by a municipality, county, or district concerning the

economic impact of an abandonment or discontinuance of service.
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TxDOT must hold at least one public hearing within at least one of the counties in which
the rail facility is located. It must file a notice of each hearing with the Secretary of the State for

publication in the Texas Register.

Approval of the Acquisition of an Abandoned Rail Facility
In approving the acquisition of an abandoned rail facility, the Commission needs to
consider the following factors according to 43 TAC §7.22:
e The service performed on the rail line in the 2 years preceding the date of the notice
of intent to abandon or discontinue service.
e Any comments or other evidence in support of or opposition to the proposed
abandonment or discontinuance of service.
e All alternate sources of transportation services available, including alternate sources
of rail transportation service.
e The impacts of the proposed abandonment or discontinuance of service on the
operation of the state transportation system.
e The local and regional economic impacts of the abandonment or discontinuance of
service.
e The viability of the rail line for continued rail transportation service.
e The extent to which the monetary value of the economic benefits attributable to the
acquisition exceed the amount of funds disbursed by the department to acquire the

rail facility.

Acquisition of Rail Facilities
TC §91.004 provides that TxDOT has the general powers, subject to certain restrictions,
to:
¢ Plan and make policies for the location, construction, maintenance, and operation of a
rail facility or system.
e Acquire, finance, construct, maintain, and operate a passenger or freight rail facility,

individually or as one or more systems.
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e For the purpose of acquiring or financing a rail facility or system, accept a grant or
loan from a department or agency of the United States, a department, agency, or
political subdivision of Texas; or public or private person.

e Contract with a public or private person to finance, construct, maintain, or operate a
rail facility (leasing).

e Perform any act necessary to the full exercise of the department’s powers under TC
Chapter 91.

Furthermore, in connection with TxDOT’s acquisition of rail facilities, TC §91.032
provides that the Commission may authorize TxDOT to acquire an existing rail facility at a
location and on a route the Commission determines as feasible and viable for rail transportation
service. This section also authorizes TxDOT to enter into agreements with the owner of an
operating railroad for the acquisition or use of a rail facility.

Additionally, under TC §91.033, the acquisition of any rail facility entails the
performance and approval of environmental reviews related to the evaluation of the impacts of
the construction, maintenance, and operation of the rail facility. Thus, TxDOT is not given any

specific authority to railbank or work to achieve a rails-to-trail agreement.

Acquisition of Real Property

TC §91.091 establishes that the Commission can authorize the department to acquire
right-of-way, or a property right, or other interest in real property determined to be necessary or
convenient for the department’s acquisition, construction, maintenance or operation of rail
facilities. Acquisition of property can be by any method, including purchase and condemnation.
TC §91.092 stipulates that property necessary or convenient for the department’s acquisition,
construction, maintenance, or operation of rail facilities includes an interest in real property, or a
property right the Commission determines is necessary or convenient to provide for a rail

facility, or future expansion of a rail facility.

Establishment of Rail Systems

Under TC §91.031, TxDOT may establish rail transportation services by jointly operating
two or more rail facilities as one operational facility. It can also create a system of more than two
rail facilities when there is an opportunity for this financial enterprise and has the power to create

more than one system as well as finance, acquire, construct, and operate additional rail facilities
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that add to the system as part of an expansion. However, any additions to the system must be
consistent with providing the most efficient and economic ways to acquire and construct the rail
system, and be beneficial to the system as a whole. It could be argued that rail-banking or
pursing an interim use such as a rail trail could be an economic and efficient way of assuring a

functioning rail system.

Leasing of Rail Facilities

TC §91.102, also authorizes TxDOT to lease all or part of a rail facility or system to a rail
operator and to contract with a rail operator for the use or operation of all or part of a rail facility
or system. TC §91.052 authorizes the department to enter into an agreement with a public entity,
including a political subdivision of this state, to permit the entity, independently or jointly with
TxDOT, to acquire, construct, maintain, or operate a rail facility or system.

Also, according to 43 TAC §7.13, TxDOT may lease an acquired or constructed rail
facility to a public entity. So, if it is economic and efficient for the rail system as a whole
TxDOT can lease an abandoned rail corridor that it has acquired. The lease agreement should
include provisions related to TxDOT’s monitoring of the rail operator’s service and performance.
In order to obtain private rail operators TxDOT is required to use a competitive process by
publishing a notice in the Texas Register and in a newspaper of general circulation in the area in
which the rail facility that is to be leased and operated is located. TxDOT should rank all
proposals submitted using the following criteria:

¢ Qualifications and capability of the proposer to operate the rail facility.

e Proposer’s experience in constructing and maintaining rail facilities.

¢ Financial capability of the proposer to operate and maintain the rail facility.

e Relative effectiveness of the proposer’s management team and staff.

e Extent to which the proposal minimizes the department’s financial obligations in

acquiring or maintaining the rail facility.

e Proposer’s plan for maintaining and improving equipment, track work, and right-of-

way, including the planned schedule for carrying out the maintenance and

improvements and planned funding sources.
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e Proposer’s planned operating rules and procedures for servicing markets served by
the rail facility, including plans and proposed schedules for improving service and
adding additional markets.

Under TC§91.004, TxDOT may contract with private entities to operate a railroad using
facilities owned by TxDOT, provided that the department does not use its own employees to
operate it. Thus, it can be concluded according these sections that TxDOT has authority to
acquire an abandoned railroad, but the provisions within TAC and TC relate mostly to
establishing new rail service on these corridors (as opposed to railbanking or creating rails to

trails to hold the existing property rights intact).

RURAL RAIL TRANSPORTATION DISTRICTS

Creation

State legislation passed in 1981 (amended in 1997) allows for the creation of Rural Rail
Transportation Districts. When the legislature enacted the enabling statute it found that:

e The state contains many rural areas that are heavily dependent on agriculture for
economic survival.

e Transportation of agricultural and industrial products is essential to the continued
economic vitality of rural areas.

e The rail transportation systems in some rural areas are threatened by railroad
bankruptcies and abandonment proceedings that would cause the cessation of rail
services to the areas.

e It is in the interest of all citizens of the state that existing rail systems be maintained
for the most efficient and economical movement of essential agricultural products
from the areas of production to the local, national, and export markets.

e Rural rail transportation districts are appropriate political subdivisions to provide for
the continued operation of railroads, which are declared by Article X, Section 2, of
the Texas Constitution to be public highways.

e The creation, re-creation, financing, maintenance, and operation of rural rail
transportation districts and facilities acquired by the districts under this Act will help

develop, maintain, and diversify the economy of the state, eliminate unemployment or
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underemployment, foster the growth of enterprises based on agriculture, and serve to
develop and expand transportation and commerce within the state under the authority
granted by Article III, Section 52-a, of the Texas Constitution.

¢ Financing by rural rail transportation districts for the purposes provided by this Act is

a lawful and valid public purpose (VTCS 6550c §1).
Eligibility

In order for a county to be eligible to form a RRTD there must be a:

e Rail facility located within that county in the process of being abandoned through

bankruptcy court or STB proceeding.

e Line that carries less than 3 million gross tons per mile per year.

In addition to eligible counties, the Commissioner’s courts of a county that met the
requirement that the boundaries of a district created under this section are the boundaries of the
county in which the district was created could also create a RRTD for the purpose of developing,
financing, maintaining, and operating a new subdivision of the state that exercise a public and

essential government function and have the powers “necessary or convenient” to carry out the

purposes of this act.

Power and Authorizations

RRTDs have express authorization and procedures, in accordance with VTCS §6550c.
Under VTCS 6550c §5 (d), RRTDs are given the authority to grant, purchase hold, use sell,
lease, and dispose of real and personal property and interests necessary, convenient or useful for
the full exercise of its powers under the act. VTCS 6550c §5 (e) authorizes RRTDs to plan,
acquire, construct, complete, develop, own, operate, and maintain rail facilities inside or outside
the district.

They are also authorized to condemn through eminent domain any land that is necessary
for the provision of rail facilities. This includes land in fee simple or an interest less than fee
simple, and includes right-of-way and easements (VTCS 6550c §5 (f)). Additionally, RRTDs are
authorized to utilize the procedures provided by Chapter 271 of Local Government Code, to
finance rail facilities except that a district cannot levy or collect ad valorem taxes (VTCS
6550c §6A (a)).
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Request to Abandon a Rail Facility

RRTDs may not abandon a rail line of the district with respect to which state funds have
been loaned or granted unless the abandonment is approved by the Commission. Texas
Administrative Code at 43 TAC §7.21 provides than a RRTD may apply for and obtain approval
to abandon a rail line of the district. According to statute, to request approval of the
abandonment of a segment of rail line with respect to which state funds have been loaned or
granted, a district shall submit an application to TxDOT’s director of the Transportation Planning
and Programming (TPP) Division. At this junction the multi-modal section the TPP Division will
notify the affected TxDOT district to discuss the appropriate course of action by the
department (22).

Local TxDOT districts should then evaluate the rail corridor to determine the possibility
of future use. An evaluation report is created and submitted to the Systems Planning Section. It
will outline any future use and make recommendations regarding the corridor. TPP will make
recommendations to the district. The formation of the TxDOT Rail Division in late 2009 now
shares these responsibilities with TPP regarding the rail system of the state. The application
needs to be submitted no later than 45 days after the filing of the STB notice and should include,
among others, a copy of documentation under which the district obtained state funds for the rail

line, the notice, and the federal application relating to the rail line.

Public Hearings

Additionally, if TXDOT finds that the application meets all the requirements, it will
notify the district of its findings and will conduct one or more public hearings to receive public
comment on the proposed abandonment. TxDOT must hold at least one hearing within at least
one of the counties of the district and file notice of each hearing with the Secretary of the State

for publication in the Texas Register.

Approval of the Request

In approving a request to abandon a segment of rail line, the Commission will consider:
e The service performed on the rail line in the two years preceding the date of the

notice of intent to abandon or discontinue service.
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e Any comments or other evidence in support of or opposition to the proposed
abandonment or discontinuance of service.

e All alternate sources of transportation services available, including alternate sources
of rail transportation service.

e The impacts of the proposed abandonment or discontinuance of service on the
operation of the state transportation system.

e The impacts of the abandonment or discontinuance of service on the communities
served by the particular rail line.

e The viability of the rail line for continued rail transportation service.

However, the final decision of abandonment of a rail line is subject to the STB’s

permission pursuant to federal law and as described previously in this report.

INTER-MUNICIPAL RAIL DISTRICTS

Creation

In 1992, the 72nd Texas Legislature provided for the creation of Inter-municipal
Commuter Rail Districts (ICRD) to provide commuter rail service between two municipalities
that have a population greater than 450,000 and that are located no more than 100 miles apart. A
district is created on passage of a resolution favoring the creation of the district by the governing
body of each creating municipality and the governing body of each county in which a creating
municipality is located. The following political subdivisions may also become a part of an ICRD:

e A county located adjacent to a county in which a creating municipality is located.

e A municipality that has a population of more than 18,000 and is located in a county

that is adjacent to a county in which a creating municipality is located.

Powers and Authorizations

According to VTCS 6550c-1 §4, ICRDs, are authorized, among other powers, to:

e Acquire, construct, develop, own, operate, and maintain intermodal and commuter
rail facilities inside or connected to political subdivisions within their district (VTCS

6550c-1 §4 (d) and (e)).
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e Acquire though eminent domain proceedings any land that is necessary for the
provision of commuter rail facilities—Ilands in fee simple and any interest less than
fee simple in, on, under, or above lands, including easements, rights-of-way, and
rights of use of airspace or subsurface space. However, the latter does not apply to
land under TxDOT’s or MTA’s jurisdiction or a rail line owned by a common carrier
or municipality.

e Execute agreements with any other public utility, private utility, communication
system, common carrier, state agency, or transportation system for the joint use of
facilities, installations, or properties within or outside the district (VTCS 6550c¢-1
§4 (g); and

e Lease the commuter rail facilities or any part to, or contract for the use or operation of
the commuter rail facilities or any part by, any operator. However these must not
exceed 20 years (VTCS 6550c-1 §4 (m)).

This is, however, subject to the provision that the district shall to the extent possible, use
existing rail or intermodal transportation corridors for the alignment of its system (VTCS 6550c-
1 §4(f). Therefore, ICRDs can utilize abandoned corridors to facilitate their objective to provide
rail service. Currently there is only one ICRD: the Austin-San Antonio ICRD; however, the Gulf
Coast Rail District in the Houston-Galveston area and the Lower Rio Grande Valley area are also
potential areas meeting the statute’s criteria to form or create an ICRD should they chose to do

SO.

FREIGHT RAIL DISTRICTS

Creation

In 2005, TC Chapter 171 authorized the creation of Freight Rail Districts (FRD) for
counties with a population above 3.3 million and counties adjacent to such a county. FRDs are
authorized to exercise the power of an ICRD but are narrowly tailored to provide freight rail
facilities. As of 2010, Texas has had one FRD—the Gulf Coast Freight Rail District (GCFRD)
in the Houston-Galveston area. In 2009, the GCFRD changed its name to the Gulf Coast Rail
District (GCRD) when it also took on the responsibility of planning for the area’s future

passenger rail in addition to its freight responsibilities.
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Powers and Authorizations

FRDs have the same transportation project powers as Regional Mobility
Authorities (RMAs), i.e., they can study, evaluate, design, finance, acquire, construct, maintain,
repair, and operate freight transportation systems (TC §171.151); however, under TC §171.155,
if property to be condemned is located in the corporate limits or one or more municipalities, the
district may only exercise its eminent domain powers to condemn property if the municipality in
which the property is located consents to this exercise of power. FRDs cannot impost ad
valorem sales or use taxes (TC §171.253).

Before a FRD can undertake a freight or commuter rail project that might materially
affect tracks, facilities, or other property of a railroad that owns track in this district, the district
and railroad must enter into a written agreement regarding the scope, operational impact,
financing, and other elements of the project (TC §171.201). This can also include the railroad’s
financial participation in the project according to the benefits it may derive from the project. Any
projects that are developed must also be conducted only in @ manner that preserves the existing
rail industry regulatory structure and ownership rights and do not change the existing
competitive relationship between and among railroads (TC §171.202 & 203). Under
TC §171.204 the district cannot undertake a project has negatively affects a railroad’s present or
future ability to provide consistent service to its customers, although TC §171.205 authorizes the
district to allow multiple freight railroads to operate on its facilities. However TC §171.254

restricts the FRDs ability to impose fees or other charges without the railroad’s consent.

REGIONAL MOBILITY AUTHORITIES

In 2003, TC Chapter 370 authorized the creation of RMAs, which allow regions of the
state the authority to plan, capitalize, and construct infrastructure improvements (including rail
infrastructure). To date, toll roads have been the main focus of the RMAs that have been

formed. Abandoned rail corridors could serve as the corridor for either rail or road infrastructure

that could be developed by the RMA.

Creation

RMAs are political subdivisions created by counties. An RMA may be formed by a

single county, or one or more adjacent counties may jointly create an RMA (TC §370.031).
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Special rules apply to certain cities in the border region, or municipalities with a population of
5,000 inhabitants or less (TC §370.0311).

RMAs are formed to undertake particular transportation projects contained within state
and local transportation plans. A transportation project can include a turnpike project, a system,
or a passenger or freight rail facility (TC §370.003 (14) (c)). Establishing an RMA provides
more local control over transportation planning and project development (23). Counties wishing
to create an RMA are required to have approval from the commissioners’ court of each county
that wishes to form the RMA (TC §370). They subsequently have to obtain the approval of the

Transportation Commission in order to be created.

Powers and Authorizations

Among the primary powers of an RMA is the ability to:

e Adopt rules for the regulation of its affairs.

e Study, evaluate, design, finance, acquire, construct, maintain, repair, and operate
transportation projects.

e Enter into contracts or operating agreements with a similar authority, another
governmental entity, or an agency of the United States, a state of the United States,
the United Mexican States, or a state of the United Mexican States (TC §370.033).

¢ Finance projects through bonds, private equity, public grants, government or bank
loans, and/or revenue generated from existing transportation facilities (TC §370.111).

e Enter into leases, operating agreements, service agreements, licenses, franchises, and
similar agreements with a public or private parties.

e Provide mass transit services except when there is another transit provider in the
service area that has taxing authority. In these cases, before providing public
transportation or mass transit services in the service area of any other existing transit
provider, the RMA must first consult and enter into an agreement with that transit
provider (TC §370.033 (15) (p)).

e Impose tolls, fees, fares, or other charges for the use of its transportation projects, or

different parts of sections of these projects (TC §370.172 (1)).
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RMAs have the same authority as the Commission for acquiring property (TC §370.162)
and also relating to condemnation and acquisition of property associated with a tolled
transportation project (TC §370.163). Regarding rail projects, TC §370.186, establishes
expressly that a RMA may not construct, maintain, or operate a passenger rail facility within the
boundaries of an ICRD (as those boundaries existed on or after September 1, 2005) unless the
district and the authority enter into a written agreement specifying the terms and conditions
under which the project will be undertaken. RMA’s must also request the approval of the
Transportation Commission for projects that will connect to the state highway system or to a

department rail facility (TC§370.187).

ADVANCED TRANSPORTATION DISTRICTS

Creation

In 1999, the 77th Texas Legislature authorized the creation of Advanced Transportation
Districts (ATDs) (24). TC §451.701 (1)(c) establishes that an ATD is a governmental unit
created by an election process related to a specific proposition. The creation of an ATD and the
imposition of a sales and use tax for advanced transportation and mobility enhancement within
the district (at the rate to be set by its own governing body) are aimed to achieve advanced
transportation and mobility enhancement.

In 2003, during the 78th Legislature S.B. 404 redefined an ATD to include “light rail,
commuter rail, fixed guide ways, [...] passenger amenities, transit centers, stations, [...] and
coordination systems, monitoring systems, and other advanced transportation facilities,
equipment, operations, systems, and services, including planning, feasibility studies, operations,
and professional and other services in connection with such facilities, equipment, operations,
systems, and services.” In 2009, the San Antonio/Bexar County Transportation Task Force
proposed that the Alamo RMA and Via Metropolitan Transit should be consolidated to create a
more functional ATD (25).

Powers and Authorizations

For a transit authority in which the sales and use tax rate is 0.5 percent and in which the

principal municipality has a population of more than 700,000, the rate of the sales and use tax
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that may be imposed by the ATD for advanced transportation and mobility enhancement

purposes and can be set at 0.125 percent, 0.25 percent, three-eighths of 1 percent, or 0.5 percent.

The governing body of an ATD is required to:

e Use ' of the sales and use tax proceeds for advanced transportation purposes, which
can include a debt service requirement and other elements including issuance of
obligations by the district relating to purchase, design, operations, systems and
services in connection with the facilities, equipment, operations, systems and services
(TC §451.702 (f)).

e Remit % of the proceeds to each participating unit in proportion to the amount of the
proceeds collected by that unit (TC §451.702 (g)).

e Place % of the proceeds into an account to provide to the TxDOT the local share of a

state or federal grant for advanced transportation or mobility enhancement purposes

in the territory of the district (TC §451.702 (1)).

For such local share projects, the governing board is required to obtain recommendations
from the appropriate metropolitan planning organization, prioritize projects, and consider the
geographic location of other state or federally funded transportation projects so as to foster

geographic equity in planning and developing projects (TC §451.702 (j)).

OTHER TRANSIT AUTHORITIES

There are also several different types of regional authorities and special districts that are
authorized to operate transit systems in Texas. The Transportation Code creates three types of
regional transportation authorities, that all have the same range of powers to provide for public
transportation in their applicable region:

e Metropolitan Rapid Transit Authorities (MRTASs).

e Regional Transportation Authorities (RTAs).

e Coordinated County Transportation Authorities (CCTAs).

The powers of these authorities are highlighted in Table 10. According to Loftus-Otway,
et al., (26) the major differences between these three regional transportation authorities are in

their locations and composition, rather than their respective regulatory powers.
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Table 10. Powers of Transit Authorities.

Common Powers of MRTAS, RTAs, and CCTAs

e May acquire, construct, own, and operate a transit authority system. They possess all
powers ‘““necessary or convenient” to operate a transit authority system. This includes the
authority to exercise eminent domain to condemn property.

e Powers limited to mass transit, which is defined as the transportation of passengers; this
includes any means of mass transport, including rail, but does not include freight rail.

e (Can acquire property under trust agreements or contracts.

e Rural or urban transit districts may form partnerships with other governmental agencies or
a private individual to create contracts for transportation projects.

Metropolitan Rapid Transit Authorities

MRTASs are authorized in Chapter 451 of Transportation Code. Originally, these entities
could only be created only by cities with a population of 1.2 million or more. These principal
cities had to have created an authority by the end of 1985. However in 1993, the statute was
amended to allow adjacent, alternate cities within the metropolitan area of the principal city, to
create authorities in areas not previously covered by an authority. At present, principal cities are
no longer allowed to form MRTAs. There are many instances of transit authorities purchasing
abandoned rail corridors to provide transit, rail-to-trails, and other public uses. Dallas Area Rapid
Transit (DART) for example purchased abandoned corridors throughout the 1980s and 1990s
and these helped to form the backbone of their system. Similarly the Capital Metropolitan
Transit Authority in Austin acquired an abandoned rail right-of-way upon which it began a new
commuter rail system in 2010. Freight rail service is also operated over the corridor at night,

continuing the service contracted by Capital Metro prior to beginning commuter rail operations.

Regional Transportation Authorities

RTAs are authorized by TC Chapter 452. These are similar to MRTAs, except that they
can be created in less populous areas. RTAs can be created by principal municipalities having a

population of 350,000 or more, by the county in which a principal municipality is located, or

both.
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Coordinated County Transportation Authorities

Finally, the Commissioners Courts of counties that are adjacent to a county with a
population of one million or more, and whom are not otherwise part of a RTA, may create a

Coordinated County Transportation Authority (TC §460).

MUNICIPAL AUTHORITY

Cities and counties should also be considered as partners in assuring that abandoned
railroads are identified, and preserved where appropriate. There are two types of cities in Texas:
general law and home rule cities. In Tex. Dep’t of Transp. v. City of Sunset Valley courts
established that general law cities have many of the same powers as home rule cities, but their
powers are limited rather than absolute. Texas Local Government Code divides general law
applicable to municipalities into three types, distinguished primarily by the size of the
community at the time of incorporation. The distinction allows the legislature to pass laws that

affect only a certain class of municipalities.

Home Rule and General Law Municipalities

Municipal power for abandoned rail corridor acquisition or preservation will arise out of
municipal regulation over their transportation asserts. Both general law and home rule cities have
the same powers with respect to the provision of transportation facilities and preserving rail
corridors.

Texas Local Government Code (LGC) §51.015 authorizes municipalities to hold,
purchase, lease, grant, or convey property located in or outside the municipality. LGC §273.001
(c) (10) establishes that a municipality can use their powers to promote and develop new
transportation facilities. Municipalities are authorized to exercise their police powers in acquiring
property separately or jointly with another municipality. Property acquired through police power,
can be located inside or outside the municipalities’ corporate limits; however, it must be within
the jurisdiction of the county where the municipality is located. Local Government code also
identifies in this section, that the properties acquired using police powers must be used for public
purpose. Therefore two municipalities could join together to purchase or acquire an abandoned

corridor that crosses their jurisdictions. LGC §251.001 also grants municipalities the power of
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eminent domain for acquiring property for a public purpose. Table 11 provides an overview of
the municipal powers in Texas.

Table 11. Municipal Powers in Texas.

e Property Acquisition: All municipalities are authorized to hold, purchase, or convey property located in or
outside the municipality, if doing so carries out a municipal purpose. Providing for a transportation project
would safely fall as a municipal purpose.

e Extraterritorial Jurisdiction (ETJ): The ETJ of a municipality is the unincorporated area contiguous to the
boundaries of the municipality. The definition and size of the ETJ varies (half to five miles) as does the extent
to which city authorities transfer to the ETJ.

County Powers

County power for rail corridor preservation arises out of a county’s authority over public
roads and highways. The Commissioner’s Courts have the power to exercise general control over
all roads and highways in a county. Table 12 provides an overview of the county powers in
Texas.

Table 12. County Powers in Texas.

e Public Roads and Highways: A county may establish, change, discontinue, close, abandon, or vacate public
roads and highways

e Eminent domain: A county has the right to exercise eminent domain to condemn and acquire land, an
easement in land, or a right-of-way if the acquisition is necessary for the construction of a jail, courthouse,
hospital, or library, or for another narrowly defined public purpose authorized by law

According to Loftus-Otway et al., (26) county authority in regards to whether their
powers extend to rail corridors is not clear; the answer is dependent upon whether rail facilities
are considered the equivalent of public roads within the meaning of the statutes. For example, the
Texas Constitution states that, “[r]ailroads heretofore constructed or which may hereafter be
constructed in this state are hereby declared public highways...” While this language could
suggest that railroads are encompassed in the statutes associated with county roads, no court has
interpreted this provision as a county’s authority to regulate public roads to cover regulation of

railroads.

Power to Acquire Property

Texas Local Government Code is not specifically instructive regarding authority of
counties powers to acquire an abandoned rail corridor. For example, LGC §615.101 requires the
comptroller to distribute to counties monies appropriated for the special county road assistance

program; however, the funds are restricted to be specifically spent on purchasing right-of-way
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for lateral roads, farm-to-market roads or state highways, constructing and maintaining lateral
roads or paying principal and interest or sinking fund requirements during the fiscal year on
bonds or other legal obligations incurred to finance activities. Thus, it is necessary to review
whether a railroad could be labeled as a state highway and afforded their construction under the
Texas Constitution as noted earlier in this report. Texas counties have not been granted the
power of eminent domain. Rather, eminent domain powers are assigned to counties to serve
particular purposes. There is no specific (direct) grant of authority to condemn property for
purposes of acquiring a railroad right-of-way or protecting an existing rail corridor. The general
grant of eminent domain power, for counties, is located in Local Government Code section
261.001. This provides that “[a] county may exercise the right of eminent domain to condemn
and acquire land, an easement in land, or a right-of-way if the acquisition is necessary for the
construction of a jail, courthouse, hospital, or library, or for another public purpose authorized by
law.”

According to Loftus-Otway et al. (26), it is possible that this provision could be
interpreted to convey eminent domain power for purposes of protecting rail corridors when read
in conjunction with certain provisions of the Transportation Code. For example, section 91.002
of the Texas Transportation Code establishes the “acquisition, financing, construction,
operation, and maintenance of a rail facility” as a “public and governmental function, exercised
for a public purpose and matters of public necessity.” So it suggests that activities undertaken to
continue use—or establish—a rail corridor by the county would be considered a valid public
purpose. The question, then, is whether this action is “authorized by law.”

While the majority of Chapter 91 of the Transportation Code relates to the authority of
TxDOT over the state’s rail system, two sections instruct counties to cooperate with the
department and allow counties to convey title to property that is deemed necessary and
convenient for rail facility provision. TC §91.006 states that “[w]ithin available resources, an
agency or political subdivision of this state shall cooperate with and assist the department in
exercising its power and duties under this chapter.” This includes the acquisition of property, or
other interest in real property, for example an easement, that is necessary and convenient for the
provision of rail facilities. TC §91.004 provides that counties may “convey title to or a right in

property determined to be necessary or convenient by the department under this chapter.”
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In spite of this provision, Loftus-Otway et al. (26) noted that it is unclear, whether a
county may act of its own volition in acquiring an abandoned rail corridor for future rail service
or for another use such as creating a recreational rail-trail. This is because Sections 91.006 and
91.004 seem to limit the participation by political subdivisions to situations where TxDOT has
already taken the lead by coordinating a corridor project. A county that seeks to acquire property
for a rail corridor without the consultation of TxDOT may open itself to a legal challenge on the
grounds that it is not acting within a power expressly granted by the Texas Constitution or by

statute.

Limits of County Power

In sum, Texas counties are not as privileged in purchasing powers and are far more
constrained than municipalities. Moreover, with the multiplicity of rail districts and
transportation authorities that are authorized under Texas law, it may, in fact, make better sense
for these entities to undertake policy actions regarding preservation of current and potential

abandoned rail corridors.
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CHAPTER 5: OTHER STATE’S LEGISLATIVE AND POLICY BEST
PRACTICES

This chapter provides input regarding best practices undertaken by other states related to
identify and preserve abandoned rail corridors. The legal statutes and policy actions of the states
of North Carolina and Washington are described in greatest detail as the most exemplary.
Several other states’ policies are also reviewed and highlighted in the remainder of the chapter.
Relevant sections of several of the states’ governing statutes and policies are also included in

Appendix D.

NORTH CAROLINA

North Carolina has particularly robust legislation enabling the purchase of abandoned rail
corridors for preservation of the right-of-way. According to the North Carolina Department of
Transportation’s (NCDOT) Rail Division the state has lost miles of corridors since the 1920s to
abandonment. Once they are lost, it is usually impossible to reconstruct the right-of-way (27).
Leaders in the NCDOT Rail Division state that the high cost of highway construction and
maintenance are one of the driving reasons behind the need to preserve rail rights-of-way for
potential future use. In North Carolina, preserving and revitalizing railroads could be a viable
option in some cases to roadway construction due to their active freight and passenger
programs (27). The NCDOT’s Rail Division also assists other entities, like local governments
and economic development groups, in the purchase rail corridors to preserve freight rail service
to customers on light density lines (27).

Consequently, in 1988, the North Carolina General Assembly passed the Rail Corridor
Preservation Act giving NCDOT the authority to purchase railroads and preserve rail corridors
for “future rail use and interim compatible uses.” In 1989, the General Assembly amended the
act to declare it a public purpose for the NCDOT to reassemble critically important lost portions
of rail right-of-way. Since the inaction of this legislation NCDOT has purchased more than
100 miles of rail (27).

On January 9, 1998, the NC Secretary of Transportation signed the “Resolution to
Facilitate the Protection of Rail Corridors Preserved by the Department of Transportation and
Other Public Bodies in North Carolina.” This resolution protected NCDOT’s right to purchase

abandoned rail right-of-way, as well as its ability to protect from encroachment on that right-of-
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way. In October 1998, NCDOT developed an in depth rail corridor preservation policy. The
development of the policy was mandated by North Carolina General Statute 136-44.36A, which
gave the department the authorization “to preserve rail transportation corridors and permit
interim compatible uses of such corridors” provided that the integrity of the right-of-way be
maintained. NCDOT developed a systematic approach to oversee requests to use the right-of-
way for purposes other than active rail or transportation. While the NCDOT does not have an
active “rails to trails” program, the legislation governing the purchase of abandoned rail in the
state and this policy allow right-of-way to be used for trails and other public uses in the

interim (28). Appendix D includes relevant portions of the North Carolina General Statutes

addressing abandoned rail corridor preservation.

WASHINGTON STATE

Washington State also has a robust rail and rail corridor preservation program that goes
back many years. In conjunction with the federal government’s Local Rail Freight Assistance
Program, now expired, it has been actively working to preserve rail infrastructure since the
federal deregulation of railroads under the Staggers Act led to increased abandonments in the
1980s (29). According to the Washington State Rail Plan, “When a rain line is abandoned, it is
critical that the integrity of the right-of-way be maintained.” The rail plan cites the difficulty of
reconstructing the right-of-way, and the possibility to use the right-of-way for highways as the
principal reasons for maintaining the integrity of the line (29). The state has supported several
short line rail road improvements by providing funding to upgrade existing rail line capacity,
recognizing some of the funding constraints for short line railroads. The state rail plan also
recognizes that even lines of marginal economic viability may have a compelling reason for state
support, such as reducing truck traffic and maintaining jobs (29).

Washington State has successfully purchased several rail lines. An example of the
success of their program is its preservation of the Palouse River and Coulee City Rail System.
The state purchased the rights-of-way and rail on this three branch system in two separate
acquisitions, the first in November 2004 and the second in May 2007. The state then contracted
with private railroads to operate the three branches. WS DOT provides continued oversight of
the infrastructure. The system provides local rail service to grain shippers and other businesses

in four Washington counties. Public ownership allowed the rail option to be economically viable
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for shippers to use and also provided necessary funds for rehabilitation of the lines. Continued
rehabilitation of the lines by the state is expected to make the system more efficient (29).

Washington also has a railbanking system for lines that could become economically
viable within a 10-year period. The state allows for their purchase, and the right-of-way can be
used as a trail on an interim basis; however, changes made to the banked line to make it suitable
for use as a trail must not affect the ability to use the line for a railroad in the future (29). In
2008, the Washington State Legislature passed ESHB 2878, Section 10, Chapter 121, Laws of
2008, which required WS DOT to issue a call for rail projects. Under this law the Governor and
Legislature provided $2.5 million dollars for the Freight Rail Investment Bank program during
the 2007—2009 biennium, and the legislature is expected to approve an additional $5 million for
Rail Bank projects in 2008—2011. The legislature mandated that projects be considered according
to the following aspects, in order of importance (30):

e Economic, safety, or environmental advantages of freight movement by rail compared

to alternative modes.

e Self-sustaining economic development that creates family-wage jobs.

e Preservation of transportation corridors that would otherwise be lose.

e Increased access to efficient and cost-effective transport to market for Washington’s

agricultural and industrial projects.

e Better integration and cooperation within the regional, national, and international

systems of freight distribution.

e Mitigation of impacts of increased rail traffic.

One example of railbanking’s potential long-term effectiveness in Washington State is
the planned reactivation of portions of the Milwaukee Road rail corridor. The Milwaukee Road
Corridor was acquired by Washington State in the 1980s after this multi-state route was
abandoned. Since that time it has been managed by the Washington State Parks and the
Department of Natural Resources as a trail. In 2006, WS DOT entered into a franchise
agreement for a rail line over portions of the Milwaukee Road Corridor to begin service by
July 1, 2019 (29).

Washington State also has a Freight Rail Assistance Program. Under this program WS
DOT can provide grants to support branch lines and light density rail lines, provide or improve

rail access to ports, maintain adequate mainline capacity, and preserve or restore rail corridors
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and infrastructure. Projects to preserve rail corridors are accepted projects to receive benefits

under this program. Appendix D includes relevant portions of Washington code.

OTHER STATE ABANDONED RAIL INITIATIVES

Abandoned rail initiatives for several additional states were also performed during this

research. The following sections describe these states.

Indiana

In Indiana the Transportation Corridor Planning Board (Planning Board) oversees rail
corridor preservation policy. Created by the Indiana State Legislature, the Planning Board
examines the most efficient and beneficial reuse of abandoned rail corridors. The legislation
allows the Planning Board to look at four possible strategies for abandoned corridor use (31):

e As future freight rail.

e As future passenger rail.

e As pedestrian trail.

e As an underground utility corridor.

The Indiana Department of Transportation (INDOT) Railroad Section coordinates board
activities and has developed a Master Plan for rail preservation in the state. The Master Plan, first
developed in 2003, provides a framework to allow the board to prioritize the future use of
abandoned corridors (31). Interestingly, a 2003 study done for INDOT suggests revising the role
of the Planning Board, stating that the current system is too slow to react to possible
abandonments, and that there is sufficient expertise within INDOT to operate without the
planning board’s approval (32). Appendix D includes relevant portions of Indiana Code creating

the Transportation Corridor Planning Board.

Kentucky

Kentucky has a state policy in place to preserve railroad corridors for future railroad use.
Under state code any tax exempt 501(c)(3) organization, state government agency, city agency,
or political subdivision of a city government can take action to preserve right-of-way for future
rail use while utilizing the right-of-way in the interim for public recreational use. The state

recognizes that the salvage of tracks and other equipment does not constitute an abandonment or
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intent to relinquish property rights. Any holder of a corridor held by easement can file a
“Preliminary Declaration of State Railbanking” with the Secretary of State and the Kentucky
Transportation Cabinet (similar to the Texas Transportation Commission). The document can be
withdrawn by the filing entity at any later point, and while the document is on file the corridor
will not be considered abandoned, regardless of the conclusion of any federal regulatory
proceeding or the condition of the track. In other words, while the document is on file, even land
held in easement will not revert to former ownership. However, while the document is on file the
land can only be used for public, non-motorized recreational use. One specific exception to this
is public utilities use of the right-of-way if it is allowed in another section of law (33). The full

text of the relevant Kentucky code for railbanking is available in Appendix D.

Michigan

Michigan has a Rail Loan Assistance Program (MiRLAP) that provides non-interest
bearing loans for up to 90 percent of a total project cost. MiRLAP is primarily for rehabilitation
projects such as rebuilding railroad grade crossings, rehabilitating railroad track and rail bridges,
and replacing collapsed bridges. Though MiRLAP funding is not specifically dedicated for use
purchasing track mileage that is in danger of abandonment, the loans can be used for such
purposes (34).

Railroads, local governments, economic development corporations, and current or
potential users of freight railroad services are eligible to apply for MiRLAP funds. Loans are for
a maximum of $1,000,000 per project/applicant and the work on the project must be scheduled
for completion within one year. All loans must be approved by the State Transportation

Commission and the State Administrative Board (34).

New Hampshire

New Hampshire has several relevant sections in its 2001 New Hampshire State Rail Plan.
One of the stated goals of the Statewide Rail Plan and Rail Program is to preserve abandoned
railroad corridors that have potential future uses, including transportation uses and other public
uses. According to the plan many of the rail lines that have been purchased by the state for

preservation purposes are currently being used as trails (35).
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The state considers three criteria when determining whether or not it should purchase an
abandoned rail corridor:
e Historical statistics: review of car and shipper/receiver usage of the line.
e Future potential: review of the line with regard to future potential uses, continued rail
use, rail banking, or other public uses.
e Potential adverse impacts: examination of the impact on customers and the
community should abandonment occur.
It is important to note that the state specifically provides for consideration of potential
uses outside of continued rail use, as encapsulated by the “other public uses” statement (35).

Appendix D includes relevant sections of the New Hampshire.

South Carolina

The South Carolina Department of Transportation sets aside Transportation Enhancement
Funds that can be used for abandoned rail preservation. These federal monies are typically used
for non-traditional transportation related activities, including the preservation of rail
corridors (36). The funds allotted to rail preservation can be used to purchase abandoned railway
corridors for public use, including bicycle and pedestrian use. Enhancement funds cannot be
used to preserve an abandoned rail corridor strictly for future uses as an active rail line or for

potential highway uses (36).

Virginia

Virginia’s Rail Preservation Policy considers rail corridors as important elements of the
state transportation system. Funds for projects deemed important elements of the transportation
system are available for the purchase of abandoned rights-of-way for transportation purposes.
The state provides money from its general appropriations for the purchase of abandoned rail
corridors. General appropriations money can be disbursed in the form of grants or loans.
Purchased properties can be leased to outside parties for continued rail use, but the state cannot
disburse funds to support general railroad operations. In allocating funds, the state considers cost
in relation to prospective use, line capacity, and public benefit. The state will also consider
potential future public uses and does not specify that these must be rail uses (37).

Virginia also sets aside Transportation Enhancement funds for 12 specific project areas,

including preservation of abandoned rail corridors. Projects that can be considered for the funds

58



must develop a public use trail that is not restrictive. Though not as specific as South Carolina’s
language, the guidelines for access to Transportation Enhancement funds in the state of Virginia
specifically states that the acquisition of railroad right-of-way must preserve and protect a rail
corridor but that activity is not sufficient to justify the use of Transportation Enhancement funds
for the project. It will allow for the use of Transportation Enhancement funds if a trail is to be
built alongside a rail line, but with the rail line left intact (38). Appendix D includes relevant

portions of the Virginia Rail Preservation FY 2007 Program.

Wisconsin

The Wisconsin Department of Transportation administers two rail assistance programs,
the Rail Infrastructure Improvement Program and the Freight Rail Preservation Program. The
Freight Rail Preservation Program provides grants to local unites of government, industries, and
railroads to preserve essential rail lines. The program grants up to 80 percent of the cost of a
project for the following purposes (39):

e To purchase abandoned rail lines in an effort to continue freight service, or for the

preservation of the opportunity for future rail service.

e To rehabilitate facilities, such as tracks or bridges, on publicly-owned rail lines.

Relevant sections of the Wisconsin code are included in Appendix D.

New York

New York law grants the state transportation commissioner a preferential right to acquire
abandoned rail properties on behalf of the state of New York for future transportation purposes.
The code does not specify if future transportation uses must be rail uses or if the right-of-way
could be used for highway or other transportation related activities (40). According to the New
York Department of Transportation, under this law and under federal railbanking provisions,
several corridors in New York have been preserved and used in the interim as trails (41).
Appendix D contains applicable sections of New York law governing acquisition of abandoned

rail corridors.

California

California’s state rail plan recognizes the important role that rail infrastructure plays in

the state’s economy. According to the plan, maintenance of the current freight rail system is
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extremely vital. The plan also calls for corridors that are not currently active but may one day
return to active service to be preserved (42). In 2005, CALTRANS released a study on right-of-
way and abandoned corridors that stressed the importance of maintaining abandoned right-of-
way for future transportation uses. The study discussed some of the successes California has had

using active and abandoned freight right-of-way for commuter light rail (43).

Florida

Florida was in the process of developing a new state rail plan during the research project.
The policy recommendations, adopted in March 2009, recognize that significant investments are
required to address rail needs in the state. The plan discusses rail abandonment, stating that there
have been several cases since 2004 of abandoned corridors being preserved for future rail use
and other public uses. The plan recognizes the importance of preserving existing passenger and
freight rail corridors and rights-of-way for future use (44). The plan lists one related Florida
Department of Transportation long-range objective to “preserve, maintain, and modernize the
rail system when public benefit can be demonstrated.” The plan also lists the following key
implementation strategies for this objective (44):

e Continue to invest in rail system infrastructure and service, such as the current
financial assistance for short line railroads to achieve 286,000-1b rail car weight
standards, as well as other track and signal improvements, where appropriate.

e Continue to identify and support rail bridge replacements and improvements, where
appropriate.

e Continue to support the modernization of the rail system for better and more efficient
service such as promoting the use of intelligent transportation and other system
management strategies and technologies.

e Encourage the long-term preservation of existing passenger and freight rail corridors

and rights-of-way for future appropriate use.
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CHAPTER 6: CHALLENGES OF ABANDONMENT AND CONVERSIONS

IN THE FEDERAL CONTEXT

Adjacent Landowners

As has already been noted, almost since their inception, rail conversions and specifically
rail-to-trail conversions have been challenged primarily by landowners living adjacent to the
corridors who expected that upon permanent discontinuance of service by the railroad the lines,
the easements would revert to the original owner (5). However, (i) because of the case law that
has accrued since the mid 1980s along with statutes connected to rails to trails and (ii) resultant
incentives provided to railroads, many railroads have sold or donated their abandoned corridors
for trail, highway, or utility uses.

The legal issues involved in rail conversions are complex and ever-changing (5).
Ownership of the actual rail corridor land involves issues of state law governing corporations,
state constitutional law, state property law, federal pre-emption, interstate commerce, and federal
transportation policies. A major issue for example, might be that the land might have been
acquired by state law, or via federal land grants; thus, a single line or corridor might have
acquired the land in multiple ways.

As an example, in Hash v. United States, the court divided the action into categories
based on the different mechanisms and legal forms whereby the railroad had acquired the various
segments of the 83.1 miles of right-of-way. There were initially 14 categories in this case.
Category 1, for example was for landowners who obtained their land pursuant to the Homestead
Act, after the Railroad had acquired its right-of-way traversing then public land pursuant to the
1875 General Railroad Right of Way Act, which was codified at 43 U.S.C. § 934-939 and was
repealed in part in 1976 (Pub. L. 94-579, title V 11 §706(a), 90 Stat. 2793 (1976)).

This meant that for the category 1 lands, the United States held a reversionary interest in
the rights-of-way (16 U.S.C. §12348(c)). The other categories related to landowners who already
owned the land before the railroad obtained a right-of-way traversing it, but where the multiple
deeds conveyed (i) an easement, (ii) a fee simple with right of reverter, and/or (iii) a fee simple

absolute.
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Land Acquisition

Railroads received government subsidies in the form of federal land grants, government
bonds, state land grants, tax abatements, favorable legislation, and eminent domain powers (4).
One must trace the history of state and federal regulation of railroad property rights through
changing political contexts in order to determine if a particular piece of corridor land is suitable
for conversion or whether its legal status renders the land vulnerable to the wide variety of legal

challenges (5).

Railroad Authority to Acquire Land under State Law

Since railroads started mostly as intra-state lines, their charter would often refer to the
state’s general corporations law that governed shareholders, fiduciary responsibilities, the types
of property that could be acquired, and the activities in which they could engage (5).
Additionally, many charters granted the railroad company eminent domain power for the
construction of this line so that the land acquisition could proceed without a landholder standing
in the way of progress. Interpretation of railroad property rights must therefore be constructed
utilizing state railroad property law, and a set of varied rules related to deed construction, the

regulation of types of interests, and the mechanisms of acquisition for railroad corporations.

Interpretation of Railroad Grants

Depending on the interest acquired, the railroad may or may not be able to transfer that
interest to an agency, private, or trail owner, or the railroad may lose the interest in the process of
transferring it or discontinuing railroad services. To determine the interest acquired, one must
look at the original granting documents, as well as subsequent transfers of the grantor’s land to
determine what interests, if any might have been retained (5).

In general, three important questions should be kept in mind when engaging in any deed
interpretation (5):

e How was the land obtained? Through eminent domain, government grant, private

negotiations?

e Does the deed under consideration date from the early days of railroad development

in that state or was it instead drafted at a time when numerous interpretive precedents
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existed and the parties were sophisticated, bargaining well-understood customs and

precedents?

e What does the underlying dispute involve?

Table 13 provides the general principles for integrating railroad deeds’ language.

Table 13. General Principles for Interpreting Railroad Deeds’ Language.

Deed Element

Language Favoring Fee Simple
Finding

Language Favoring
Easement Finding

Purpose for
Conveyance

Grant of land to railroad

“For a railroad right-of-way”

Nature of Land or
Right-of-Way

More conventionally shaped plot of land or
right; notable resale value independent of
surrounding land

Long, narrow right-of-way; of little
use to anyone other than the railroad
at time of conveyance

Consideration

Substantial consideration, presumably near
market value

Little or nominal consideration

Bargaining Strength

Grantor’s capable of arm’s length
bargaining with railroad

Railroad with superior drafting
sophistication and grantor with less
bargaining strength

Source: (45)

Additionally, according to Wright (5) on interpreting private deeds, most courts have

adopted a general rule that where the deed conveys “land” without limitations, then a fee simple

is conveyed and where a “right” only is conveyed then the issue is about an easement. The

granting clause is the most important element of the deed, indicating what is being conveyed and

how. The interest conveyed in the granting clause may be limited through a reverter or other

future interest, but the better legal opinion is that it cannot be reduced to an easement (5). Hence:

e Ifland is conveyed according to the statutory language of the state’s fee simple

statute, then it may be limited to a defeasible fee, but it should not be interpreted as an

easement.

e Ifonly a right-of-way or right of use is conveyed in the granting clause, then an

easement and not fee ownership generally will be deemed to have passed.

Dual Meaning of Right-of-Way

When reading a deed one must be aware to give its correct interpretation to the term

right-of-way (5). The first way it may be interpreted is as a “right of passage or a right to come
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onto somebody else’s land.” The second meaning could be linked to a railroad or street
corridor (46).

Judges, scholars, and commentators have since cited the term’s dual meaning as the
leading cause of ambiguity and litigation in railroad property cases. Because many deeds only
used the term right-of-way and did not use either the term “fee simple” or “easement,” courts
must continually attempt to deduce intent.

The United State Courts of Federal Claims in Blendu v. United States (79 Fed. Cl, 500,
2007) noted that “The question of whether a deed conveying land to a railroad and also
containing the term ‘right-of-way’ conveys a fee simple or a mere easement has bedeviled the
courts for at least a century and has never, as far as this court can discern, been the subject of a
dispositive analysis.” The Blendu court discussed the issue of the phrase right-of-way in both the
habendum clause, and the granting clause of the deed, noting that numerous cases from other
states expressed the view that conveyances can be limited by language in either the granting or
habendum clauses.

The difference between both relies in that whereas a granting clause contains the words
of transfer of an interest, a habendum clause defines the estate granted and declares the extent of
the interest conveyed. In this instance one category of deeds being disputed contained the term
right-of-way in the habendum clause and was held by the Blendu court to “unambiguously reflect
an intention to convey an easement, and overcame Idaho’s statutory presumption that favored fee

simple.”

Statutory Rules Affecting Railroad Property Interests

The possible effects, according to state regulation, of statutory rules can be classified as

provided in the following table (see Table 14).
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Table 14. Statutory Rules Affecting Railroad Property Interests.

Marketable Title Acts

A railroad interest could have become a fee simple absolute even if the grantor
conveyed a fee simple determinable (thus, retaining the possibility of a reverter)
as the result of a Marketable Title Act.

Statutes Creating
Presumptions

For example, rail-trail or public use statutes may provide that easements remain
intact even during a period of inactive rail use, thus preventing the termination of
the easement and return of possession.

Non-Transferability of
Reverters and
Termination of Stale
Conditions

It is necessary to review other title statutes aimed at cleaning up outstanding
future interests. Hence, a statute prohibiting transfers of reverter interest would,
presumably, prohibit the transfer of the grantor’s possibility of reversion to
successors-in-interest.

Common Law
Termination of
Conditions

Another way future interests may terminate is through common law rules
extinguishing conditions, limitations, and other restrictions on land after a
sufficient passage of time. These rules might terminate the conditions having a
simultaneous effect of extinguishing the future interest that accompanied the
condition.

Centerline Rule

Some states have common law principles giving the land to the adjacent
landowner from the centerline of the abandoned rail corridor in the absence of
another party with better title. This common law rule, referred to as the centerline
rule, applies with regard with regard to highways and other public access routes
and rests on the assumption that the grantors intended to transfer all they could.
Note that Texas also utilizes the strip and gore practice.

Statutes of Limitation

These statutes represent potential barriers to the enforcement of future interests or
railroad abandonments.

Standard Property Rules
vs. Special Railroad
Exceptions

Courts normally are in a dilemma: either they might apply standard rules of deed
construction (generally favoring railroads) or follow anti-railroad precedents.
Now that railroads are selling their property interests to trail groups, state and
local governments, and utility companies for other uses such as trails and fiber
optics, the tension between standard property rules and special exceptions has
become greater.

Source: (5)

Class Action Challenges against Rail-Trail Conversions

In the early 1990s, a number of law firms began filing class action challenges against rail

trail conversions, not so much because their clients opposed the program, but because

landowners adjacent to defunct rail corridors were unhappy that they were not able to absorb the

land into their own property holdings (47). These class actions began initially as suits against the

railroads, claiming that the railroads did not have property rights to their corridors that they sold

to trail groups, state agencies, or perhaps even offered for sale to these adjacent landowners.

As class action litigation matured in state courts, many landowners turned against the

telecommunications industry and against the federal government and presented takings

challenges to the railbank act (5). However, all of these newer avenues of litigation ultimately
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come back to questions of resolving the property rights of each individual landowner under state

law.

Shifting Public Uses and the Telecommunications Challenges

Railroad easements consist of the right to use another’s land for the purpose of operating
a railroad (5). Courts in some states have regularly allowed railroad easements to be shifted to
other public transportation uses like highways, for example under shifting public use doctrine.
Courts have also allowed incidental uses, ancillary to the primary easement use, such as
telephone or electricity lines.

In order to justify the shift in use occurs, courts have used the following rationale (5):

e To the use of a new technology (steam locomotive to diesel locomotive) that would
have been unknown at the time the easement was granted—where the courts have
found that the scope of the easement has not been altered.

e A new use—where in some cases the courts have questioned the change in the use of
the easement justifies its retention.

In Preseault v. United States (1990), the Supreme Court determined that holding the
railroad easement intact for future reactivation is within the scope a of a legitimate railroad use.
Presently, the most contested issue is to determine whether railroads, agencies, or trail groups
can authorize communications or other utility uses in rail corridors when the utilities are not
necessary for operating trains (5). For example, the courts are split on the rights of railroads to
authorize fiber optic utility uses in railroad rights-of-way. For example, in re AT&T Fiber Optic
Cable Installation Litigation, 2001 U.S. Dist, 2001 WL 1397295 (S.D. Ind. 2001, unpublished)
the court held plaintiff must prove as part of case-in-chief that the railroads had no right to grant
easements to telecommunications company to lay fiber optic cables on property.

In Mellon v. Southern Pacific Transport Co. (1990), Texas has held that it is not beyond
the railroad’s authority to allow fiber optic uses in corridors. In this case Southern Pacific owned
a right-of-way in the form of a railroad easement and entered into an agreement with a
telecommunications company (MCI) granting the latter an easement for the installation of fiber
optic cable. The fiber optic cable’s purpose was not only to serve for Southern Pacific’s
communications needs but also to provide telecommunications capacity for other uses. The

landowner objected but the Court held that:
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e The right-of-way use must be consistent with the purpose for which the right-of-way
was granted.
e A fiber optic line is authorized as an incidental use, which is not inconsistent with
railroad uses and does not burden the plaintiff.
In general, because the construction of rail entails a modification of the rail bed several
feet below the surface, the burying of shallow cables has been seen as consistent with the scope

of use originally granted to the railroad.

Rails-to Trails and the IRS

As an incentive for railroads to railbank their corridors, Congress passed 16 USC
1246(k), which creates possibility of a charitable deduction for the contribution of railroad
rights-of-way (5). The statute facilitates the deduction by stating that such contributions will be

deemed to “further a Federal conservation policy” and “yield a significant public benefit.”

BACKGROUND TO STATE REGULATION RELATED TO ABANDONMENT

General Rules

According to property law mere non-use does not constitute abandonment: the traditional
rule of abandonment of property right is consistent across the states and requires both (5):

¢ Intent to abandon.

e Actions consummating that intention.

However, most easement deeds contemplate that the railroad has received its property
rights in its corridor land on the premise that the land will be used for a particular purpose (5).
The rights granted are co-existent with the use, so cessation of rail services could trigger a state

law abandonment case as long as the railroad intends to give up the services indefinitely.

By Type of Interest

Rules surrounding abandonment will also vary dependent upon how the land was
acquired. Table 15 shows the basic tenants of how deed construction regarding abandonment

should be reviewed.

67



Table 15. Abandonment under State Law.

Defeasible
Fee Interests

The deed will contain a clause indicating that the land will revert to the grantor, for
example, upon (i) abandonment, (ii) failure to build the line in a designated time period, (iii) if
the train no longer runs, (iv) discontinuation of services, or (V) if the covenants are breached.

If a state does not terminate the condition that the property be used for railroad use only
because the condition has been satisfied after many years of rail operations, the deed language
must be examined carefully to determine if the condition has been met.

All reverter interest in deeds granting defeasible fees to the railroads must be analyzed in
light of state statutes and common-law rules that terminate limitations and conditions.

Easements

Easement analysis has more imbrications because states have different approaches to
interpret “intent.” Also, many states fail to maintain the distinction between STB abandonment
(determination of public necessity and convenience underlying a decision to discontinue
offering rail services) and abandonment under state property law.

So if a state focuses on “railroad use,” the conversion of the railroad line to non-rail use is
an impermissible extension of a railroad easement. Or, as established by the Chevy Chase Land
Co. case, some states require evidence that the holder of the easement intends to permanently
(vs. temporarily) cease using the easement for the purpose to which it was limited.

It is important always to consider if the state has a statutory definition to lessen risks
involved with the purchase of a corridor (5).

FGROW

Two step process:

- Obtain STB abandonment authorization.

- Abandonment of property rights controlled by federal regulations.

43 USC § 912 provides that federal rights-of-way are deemed abandoned only by virtue of
a judgment by a court of competent jurisdiction or an act of Congress. In the first case, only
federal courts’ decisions have been deemed as appropriate (vS. any other agency resolutions).
These rules are also applicable to Indian lands.

TEXAS

Source: (5)

Table 16 presents the definitions and interpretations state courts and regulation have

given to terms that had already been reviewed previously in this report.
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Table 16. Texas Legal Definitions.

Principle of law where an actor who uses land of another for an extended period of time
may be able to claim title to the land. To prove adverse possession the person claiming

Adverse the ownership must show that its possession is actual, open, notorious, exclusive, hostile,
Possession under cover of claim or right and it must be continuous and uninterrupted for the
statutory period. In other words, the other party must be proven to have knowledge of the
use and, as a result of their own inaction, acquiescent.
Allows another person to use land for a specific purpose. Easements are widely used to
Easement P pecttic puip Y

acquire a railroad right-of-way.

Prescriptive
Easement

A prescriptive easement results when an actor gains access where someone uses part of
the owner’s property without permission. It must be acquired through open, notorious,
continuous, exclusive, and adverse use of someone else’s land for an uninterrupted
statutory period. The length of time required to generate standing varies by state but is, at
a minimum, seven years of continuous use. This concept has been used for both private
sector and public sector claims, for example, public beach access.

Railroad
Easement

A type of easement that resulted from the particular land use needs associated with
railroad activity. Railroads needed a property interest that was more substantial than a
regular easement and that included exclusive control over the land, fencing, tunneling
and drainage, ditches, alteration the elevation, and modification of the subgrade. In this
sense, the expansive nature of railroad easements makes them close to fee simple
possession so long as the easement is active.

Railroads may lose their easements through abandonment because, unlike fee simple
title, which cannot be abandoned even when the owner does not want the land, an
easement is merely a right to use and occupy land that is deeded to another party.

Fee Simple
Absolute

Today most property is sold as a fee simple absolute, which places few conditions on the
use of the land except when “commons” issues come into play.

Defeasible Fees

A fee simple determinable or a fee simple subject to a condition imposes a condition for
the use of the land; an uncertain future event that, if it occurs, may cause the fee interest
to automatically terminate and revert to the grantor, his heirs, or assigns (the grantor who
initially imposed the limitation on the land’s use).

By creating a fee simple determinable or subject to a condition, the deed also creates a
“possibility of reverter” in the grantor.

Fee with Creates a fee simple estate with a condition attached to the conveyance, which if violated
Condition creates a non-automatic right to the original grantor to re-enter and take possession of the
Subsequent land.

Fee Simple Creates a fee simple estate with a condition attached to the estate. If this condition is

Determinable

violated the property automatically reverts back to the grantor.

Fee On Limitation

This is often called a fee simple determinable and creates an estate with language such as
“To A for so long as,” or “To A during,” or “To A Until.”

Remainderman
Interest

An estate in property that follows upon termination of a prior intervening possessory
estate.
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Land Grants in Texas

One of the biggest issues that has surrounded abandonment of railroads has been the
underlying issue of ownership of property. As discussed earlier, when railroads were being
developed in the late 19th century grants of land were given to the railroad companies to
encourage development. During the 19th century, Texas granted 36,214,878 acres of its public
lands to encourage various internal improvements, specifically in transportation—almost
90 percent of the land granted went to railroad companies (48). In the early 1850s, the
Legislature responded by chartering several railroads to encourage rapid construction; each
charter granted eight “sections” of public land for every mile of track laid. Very little mileage
resulted, however, so in 1854 a general law doubled the sections granted per mile (48). This
legislation, plus a measure passed in 1856 authorizing the loan of state funds to railroad
companies, increased railroad construction until the beginning of the Civil War.

Soon after the war, the legislature liberalized the law regarding public lands, but the
Constitution of 1869 prohibited further grants to railroads. An amendment in 1873 allowed
grants but adverse situations in the state discouraged construction. The Constitution of 1876
authorized legislation granting 16 sections per mile constructed (48). The legislature passed this
authorization in the same year. This constitution of 1876 also required that all railroads pass
within 3 miles of the county seat. This law, coupled with economic recovery, stimulated renewed
railroad construction. In 1882, the legislature upon learning that little un-appropriated land
remained repealed the law.

Altogether, 43 companies received 32,153,878 acres of the state’s public land during the
three decades that the granting process was operative decades (48). Although, as might be
expected, this transfer of a large portion of the public domain into private hands involved a
degree of political manipulation and fraud, the grants played a significant role in hastening
railroad construction in Texas. Actually, according to Heftman (49), the most problematic
incidents concerning the use of railroad’s rights-of-way were in regard to private acquisitions of
rights-of-way. These subsequent acquisitions happened mostly because of the cessation of
condemnation authority and the ceasing of governmental and state grants. Private entities
negotiated deeds creating most of the current problems: railroad expansion continued to happen

through private negotiation of rights-of-way easements or fees (49). The language of the granting
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clause itself largely determines the nature of the property conveyed; however, there is a lack of

uniformity in deed interpretation, even among Texas courts.

Railroad Authority

VTCS lay out the general grants of powers to the railroads themselves, including powers
of eminent domain.

e Article 6341 notes that railroads corporations shall be able to purchase hold and use
all such real estate and other property as may be necessary for the construction and
use of its railways and to convey the same when no longer required for the use of
such railway.

e Article 6339 establishes that right-of-way was secured through condemnation shall
not be construed to include the fee simple estate in lands either public or private.
Additionally this article establishes that a right-of-way that a railway company
acquires by condemnation is not lost on forfeiture or expiration of the railway
company’s charter. Thus, the right-of-way remains subject to an extension of the
charter or the grant of a new charter and a new condemnation of the right-of-way is
not required.

e Article 6351 expressly authorizes the power of eminent domain by railroad
companies and declares that all property acquired or condemned by railroads must be
declared for and charged with public use.

In Stevens v. Galveston H. & S.A. Ry. Co (Civ. App.) 169 S.W.644 (1919) the court held
that a railway company can acquire by purchase or donation fee simple title to lands for its right-
of-way. Multiple cases were litigated regarding the conveyance of land, for example, Crowell &
Conner v. Howard (Civ. App) 200 S.W. 911 found that a conveyance to railroad company in the
usual form of general warranty deed held to give title to the property and not a mere right-of-
way.

Railroads could also take, hold, and use voluntary grants of real estate and other
properties and convey these when no longer required for the uses of the railway, in any manner
that was not inconsistent with the terms of the original grant. Deeds that convey property to a

railroad company, on condition that the property be used exclusively for railroad purposes, or so
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long as it shall be used for such purposes convey the fee and not merely the easement according
to Stevens v. Galveston.

Red River, T & S Railway Co et al. v. Davis 195 S.W. 1160 (1917) held that when the
railroad abandoned the use for which it was taken, the land reverted to the grantor. Here the deed
that conveyed the land to the railroad, was to be used for railroad purposes only. The land was
never used for railroad purposes. The court in reviewing the deed found that the deed imported a
condition subsequent. Thus the failure of the railroad to use the land for railroad purposes meant
it forfeited its easement created by the deed and the land returned to the grantor. Of course, this
case predated the modern construction of highways and other uses that have been substituted for

rail use in the recent past.

TEXAS CASE LAW

Why is it important to ensure that Texas transportation agencies and authorities have
legislative support, or a public policy announcement, for acquiring abandoned rail corridors?
Mostly because in reviewing the history of abandoned rail corridors throughout the U.S., the
most important issue that may occur once a railroad is in the process of abandonment is that the
surrounding property owners, in many cases, will want to take back their reversionary,
contingent, or remainderman interests in the underlying property.

There are also many cases that have argued 5th Amendment takings surrounding
railbanking activities. This in turn has led to a plethora of litigation surrounding rails to trails
activities. As has been seen in the Preseault cases, litigants have had strong support from
property rights groups, and cases have dragged on for many years. This had led some state
legislatures to actively create a public policy regarding railroad corridor abandonment.

If the formal federal process for abandonment has not taken place, or has been damaged
in some way, a question that may arise is ““once the federal process for formal abandonment has
taken place, who owns the land under Texas Law?”” For this reason the balance of this chapter
will review some of the U.S. and Texas case law regarding abandoned rail corridors and the
litigation has arisen to produce a picture of the uncertainty, that can arise, around property
ownership rights, easement or fee simple issues, and the remainderman issues where land was
deeded as a fee simple with limitation or a fee simple with condition subsequent or fee simple

determinable. Additionally, attacks against rails to trails conversions will be reviewed.
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Underlying Issue of Land Ownership

There have been many cases that have surrounded who owns the property, and whether
the railroads took merely an easement and not fee simple ownership. These cases often take the
form in original suit as a form of action of trespass to try title. Other cases have reviewed
whether title was acquired by adverse possession. In most instances, courts will review the
original conveyance documents and deeds to determine the parties’ intent.

As each case will be determined by the deed that is being reviewed, it cannot be claimed
with any certainty what way a case may turn. This issue has been long-standing with court
decisions nationally and here in Texas dating back to the late 19th century and throughout the
20th century. As an example, in Olive, Sternenberg & Co. v. Sabine & East Texas Railway Co.
11 Tex.Civ. App. 208; 33 S.W. 139 (1895) the railroad sought review from a judgment in district
court regarding an action of trespass to try title by the landowner who wanted to recover from the
railroad its right-of-way across land that the landowner alleged the railroad had entered upon and
ousted the landowner from. The facts of the case were that the owner of the fee simple had
eructed structures on portions of the 200 ft easement adjacent to the railroad. The decision turned
on the correlative rights of the owner of the fee and the owner of the right (railroad easement),
noting that, “it cannot be held that an exclusive possession of a portion of the land and charged
with the easement by the owner of the fee is consistent with the rights of the person entitled to the
easement to put the land to the uses so mentioned.” The court held in favor of the railroad noting
that the presence of the structures, instead of being a benefit to the railroad, was inconsistent with

the right-of-way privilege and was an unjustifiable interference with its exercise.

Deed Construction

Easement or Fee Ownership?

Many cases have surrounded who owns the property, and whether the railroads took an
casement or a fee simple ownership. The Texas Supreme Court in Texas Elec. Ry. Co. v. Neale
stated that:

e There are cases, such as Right of Way Oil Co. v. Gladys City Oil Co, 106 Tex. 94,

where courts have interpreted that even when deeds contain all elements to grant land,

if the words “right of way” are present it shall be construed as an easement.
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e There are other Texas cases, such as Calcasieu Lumber Co. v. Harris 77 Tex. 18, 13
S.W.453, where wording regarding right-of-way was present but the interest was
interpreted as a fee.

Thus, title examiners must exercise care in the examination of instruments purporting to
cover roads, streets, railroads rights-of-way, or other strips of land to verify whether such
conveyances are a fee or an easement. Is it a “right-of-way Deed” or does it “convey land”?

Texas courts have long held that owners of fee title to property burdened by a railroad
right-of-way have no right of passage over the ground burdened by the easement because the
railroad has exclusive rights of use to the surface to the exclusion of the owner. The railroad
rights-of-way do not have the attributes of a typical easement because the railroad has a
possessory interest in the right-of-way to the exclusion of others, including the titleholder of the
property (State v. Beeson 232 S.W. 3d 265; 2007 Tex. App). Railroads have been held to have
the exclusive use of the surface of the land on which right-of-way is located and thus a right-of-

way is more similar to a fee interest than a typical easement.

Abandonment of an Easement Equals Non-Use?

Whenever rail companies stop using their rail corridors the issue then turns on whether
the corridor and thus the easement has been abandoned or not. In many instances, courts will
review the original conveyance to determine the party’s intent. Deed construction by the courts
has reviewed whether the original granting instrument conveyed land upon limitation or a
condition subsequent to determine ownership. One of the early seminal cases on this issue in
Texas is Stevens v. Galveston cited earlier.

In Stevens, the court held that a deed conveying property for ““so long as it should be used
as a railroad right of way”” conveyed it upon limitation and not a condition subsequent. Any
right to recover the land for breach of condition passed through any quitclaim deeds that were
given by the grantor to third parties. Stevens noted that a deed that conveyed property to a
railroad “‘on the condition that it be used exclusively for railroad business, and if such premises
shall cease wholly to be used for such purposes the property would revert to the grantors on
cessation of such use” was a condition subsequent. Stevens held that a condition subsequent
requiring the land to be used for specific railroad purposes, and which has been in continuous

service (in this instance 30 years), does not free the land from the condition.
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Red River v. Davis held that where land is deeded to a railroad on a condition subsequent,
forfeiture of the easement created by the deed would be the effect from permanent abandonment
of such use. Other cases have also reviewed whether the railroad has abandoned the corridor.
Scott v. Missouri, O. & G. Ry. Co (Civ App.) 151 S.W. 578 held that a railroad that graded its
right-of-way, paid taxes, and never ceased trying to use it for railroad purposes, and finally
succeeded in doing so could not be held to have abandoned it.

In 1950, the Court in Adams v. Rowles 149 Tex, 52 228 S.W.2d 849 defined
abandonment of an easement when the use for which the property is dedicated becomes
impossible to execute, or the object of the use wholly fails. Additionally, in Toal — v. Smith 54
S.W. 3d 431 (Tex. App. — Waco 2001, pet. denied) the Court established that mere non use (or

delay beginning its use) does not ordinarily constitute abandonment.

Adjacent Landowner Ownership Rights

Texas follows the “strip and gore” doctrine in which a conveyance of land bounded by a
railroad carries with it the fee to the center of the railroad, unless the contrary intention is
expressed in provisions of the grant (Reagan v. Marathon Qil Co., 50 S. W. 3d 70 (Tex. App-
Waco 2001). Cox v. Campbell (135 Tex. 428, 143 S.W. 2d 361 (1940)) noted the adjacent
landowners own property up to the centerline of the railroad unless a contrary intention is
expressed in plain and unequivocal terms.

State v. Fuller 407 S.W.2d 215 (1996) held that adjoining landowners ‘become the
owners, subject to the easement’ of their respective halves of the right-of-way by virtue of the
deed conveying the adjoining property to them. The Dallas Court of Appeal interpreted Fuller in
Auberbach v. Dallas Area Rapid Transit 1996 Tex App and characterized an adjoining
landowner’s interest prior to abandonment as a fee simple interest subject to an easement, not a
conditional or contingent interest fee simple. The court has held that words that define the
property as extending only to the boundary of the highway, or *““save and except the road” or
“not including the road” do not expressly rebut the presumption. There was an exception to the
doctrine if the grantor owned lands on both side of the road (Rio Bravo Oil Co. v. Weed, 121
Tex. 427, 50 S.W. 2d 1080 (1932) but this is no longer favored.

Soncy Road Property Ltd et al. v. George Chapman, Karen Corp and City of Amarillo
259 F. Supp. 2d 522 (2003) reviewed the sale of an abandoned corridor by BNSF to Chapman,
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Karen Corp and City of Amarillo. In this instance Chapman wanted to purchase a portion of the
corridor that abutted his property, but BNSF preferred to sell to a government entity and it
offered the entire corridor to the City. The city only wanted to acquire the eastern section of the
corridor (about 3.5 miles) for development of a park and BNSF was not willing to sell just this
portion. The city then published a request for proposal to create a joint venture to purchase the
corridor in its entirety with the city proposing to only keep ownership of the eastern part of the
corridor. No proposals were submitted by the Plaintiffs in this case (Soncy Road Property,
Amarillo Cottonseed Hull Co, Golden Spread Energy Inc, City Machine & Welding Inc, Krause
Landscape Ind, and Lane Plunk) who all owned land adjacent to the corridor. However,
Chapman submitted a proposal in which he would take title to the entire corridor and convey the
eastern section to the City. After negotiation the city and Karen Corp signed a real estate
purchase and sale agreement and Karen Corp secured two cashier’s checks, one was payable to
BNSF and one to the City. BNSF then deeded the western corridor to Karen Corp and the eastern
portion to the city.

The plaintiffs contended that the city had sold or exchanged its interests in the corridor
for less than market value in violation of statute and held the land in a constructive trust for the
plaintiffs. The case turned in part on Texas Statutory Law on how a city could dispose of
property—Texas Local Government Code §272.001 (a) which established that the city must
provide notice to the general public of the offer of land for sale. However, sub-section (b) noted
that some specific types of lands could not be conveyed or sold for less than market value unless
the transaction was with one or more abutting owners who owned the underlying fee simple.

The statue then described these types of lands that were narrow strips of land, or land that
because of its shape, lack of access to public roads or was such a small area that cannot be used
independently under current zoning rules. The land or interests described in this subsection may
be sold to abutting property owners if land has been subdivided, or abutting property owners in
proportion to their abutting ownership. The section notes, however, that the sub-section does not
require the political subdivision to accept any bid or offer or to complete a sale or exchange.

The court found that there were no Texas cases construing the interest, if any, that
abutting landowners had in parcels of land to which the sub-section applied. This left the court to
review if the sub-section applied, and that the city had acquired an interest and sold it for less

than market value. The court noted that to establish a substantial due process violation the
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petitioners would have to establish the existence of a property right. In this case the court held
that the plaintiffs did not have the constitutionally protected interest because the 14th
Amendment protects only property rights a person has already acquired and not those to which it
had expectancy. In this case the court held that the plaintiffs could not have more than a mere
expectancy in the western corridor. This was because sub-section (b) gives the city the option to
sell to abutting landowners in proportion to their ownership, but the city is not compelled to sell
at all or in piecemeal fashion, and it could also sell to another purchaser for fair market value.

State v. Beeson (2007) is also instructive for the purposes of reviewing the ownership of
land beside an abandoned railroad right-of-way. In this case the landowners owned small tracks
of property north of a railroad right-of-way, and a public highway ran along the southern
boundary of the right of the railroad right-of-way. These tracks had a common source of title and
trial court had condemned an easement for the railroad in 1893. This was a 100 ft right-of-way
and it bisected the landowners’ tract into two tracks.

The case at issue surrounded the use of the right-of-way by adjoining property owners
after it had been abandoned by the railroad company. The landowners contended that they
possessed an easement by necessity, or alternatively, a prescriptive easement to cross the railroad
right-of-way in order to access a public road that runs along the opposite of the railroad right-of-
way. The court held that the state’s dedication of the right-of-way to public use when it acquired
the property from the railroad prevented the state’s interest from being impaired by a prescriptive
easement once the railroad abandoned the right-of-way. The adverse possession by the
landowners prior to the abandonment by the railroad of the right-of-way (if any), the court held
“simply ran against the railroad’s possessory interest and not against the state’s pre-abandonment

interest.”

Continuing Issues of Federal Jurisdiction

Baros v. Texas Mexican Railway Company 400 F.3d 228 (2005 U.S. App) provides an
excellent example of a federal appeal surrounding an alleged abandoned railroad and the abutting
landowners’ suit arguing that the railroad was abandoned as a matter of law and that the STB no
longer exercised jurisdiction over the line. In this instance the landowners sought a declaration
that portion of a railroad right-of-way that abutted their property had been abandoned and that

therefore the land reverted to them as matter of law. The case, in this instance, turned upon
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whether the STB still exercised jurisdiction over the line. In October 2003, district court found
that the conditional nature of the abandonment exemption given by the STB to Southern Pacific
was ‘dispositive’ in this case. It held that that when an abandonment exemption is conditional,
the STB retains jurisdiction over a railroad right-of-way until it has been abandoned pursuant to
the conditions established by the agency, and the agency retains exclusive and plenary
jurisdiction to determine whether there has been an abandonment sufficient to terminate its
jurisdiction. The court held that STB retained jurisdiction and the landowners’ suit was an
improper collateral attack on the STB decision precluded by the Hobbs Act.

On appeal, the Court again held that because the abandonment authorization initially
granted was conditional the STB retained exclusive and plenary jurisdiction. The Court of
Appeals distinguished the Supreme Court’s decision in Preseault, (494 U.S. at 5 n.3), which held
that once a rail carrier abandons a line, the line is no longer part of the transportation system and
STB’s jurisdiction terminates. Thus, in proceedings in which the STB imposes no conditions on
abandonment, the STB’s decision to authorize the abandonment will end its jurisdiction over the
line. In contrast, the Court of Appeals noted “...where an abandonment is conditional, the STB
retains jurisdiction over a railroad right of way until it has been abandoned pursuant to the
conditions imposed by the agency.”

Finally, the Court of Appeals noted that the landowner’s argument that abandonment
would automatically take place upon termination of the 180 days public use negotiation period
would place the agency in a position to be unable to reopen or extend the period for negotiations.
The court noted that the STB had also changed its practices to require that rail carriers file a
letter confirming consummation of abandonment because ... critically no such public filing
requirement would be necessary if the STB’s jurisdiction over a rail line ceased automatically as
a matter of law on the expiration of the 180 day period imposed by a NITU. To the contrary, this
filing requirement implicitly recognizes that the decision actually to abandon a line rest with the

carrier.”
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CHAPTER 7: LEGISLATIVE AND POLICY GAP ANALYSIS

INTRODUCTION

Current Texas administrative code gives TxDOT the ability to acquire abandoned rail
facilities for possible future rail use or other public use condition. While Texas Transportation
Code and/or Texas Administrative Code have thus far been sufficient to meet TxDOT’s needs in
acquiring abandoned rail facilities, there are some potential changes that could give TxDOT
increased flexibility when acquiring abandoned rail corridors for purposes other than future rail

use.

FUTURE ABANDONMENTS

Most of the major abandonments in Texas have already occurred. Based on recent
researcher conversations with TxDOT, BNSF, and Union Pacific Railroad (UP) the track
mileage currently in place in Texas is relatively stable, and the potential for substantial
abandonments is small. That said abandonments are still occurring in the state, some of which
may be of interest to TxDOT either for preservation of rail service or for alternative uses.

According to Gil Wilson (50) the track mileage being abandoned varies greatly from year
to year, but most abandonments, are of short industrial spurs. According to researcher
conversations with the Class I railroads, most rail lines do not go through the full abandonment
process if there is an interested buyer, as it is in the rail company’s best interest to find a way
satisfy the existing customers on the line, even if the rail line is not profitable. If rail service on a
spur is discontinued then the rail company may lose that business to trucks all together.

Furthermore, during the researcher’s meetings with BNSF officials they pointed out that
some abandonments are actually at the request of the customer. For instance if a lumber yard
wants to expand, which would require shortening the spur, then part of that track will be

abandoned even though the yard is still being serviced (51).

CURRENT CODE

Texas administrative code provides sufficient authority to acquire abandoned rail
facilities for possible future continued rail use. Currently Title 43 Part 1 Chapter 7 Subchapter C

rule 7.22 of the Texas Administrative Code grants that “if the department determines that there is
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a need to preserve the rail facility for continued rail service or to preserve the corridor for
another public-use condition under 49 C.F.R. 1152.28, it will notify the municipalities, counties,
or districts in which all or a segment of the rail facility is located , and will conduct one or more
public hearings to receive comment on the propose acquisition.” This wording suggests that
TxDOT could acquire rail segments for uses other than future rail use. However, public use is
not defined in 43 TAC §7.20, which lists the definitions associated with the Abandoned Rail
chapter.

TxDOT would potentially have more flexibility in acquiring abandoned rail facilities for
other uses if this section delineated some specific uses outside of continued rail use. For
example use of the right-of-way for roadways, commuter rail, electricity transmission, hike and
bike trails, or parks.

Also in 43 TAC §7.22 of the under subsection ¢ “Criteria” it states that in “approving the

acquisition of an abandoned rail facility the commission will consider” the following:

1. Service performed on the rail line in the two years preceding the date of the notice of
intent to abandon or discontinue service.

2. Comments or other evidence in support of or opposition to the proposed abandonment or
discontinuance of service received from interested parties.

3. Alternative sources of transportation services available, including alternate sources of rail
transportation service.

4. Local and regional economic impact of the abandonment or discontinuance of service.

5. Viability of the rail line for continued rail transportation service.

6. The extent to which the monetary value of the economic benefits attributable to the
acquisition exceed the amount of funds disbursed by the department.

This section could be augmented in the following ways to give TxDOT increased
flexibility. First, subpart 5 should be expanded to include the viability of the rail line for uses
outside of continued rail transportation services, for example, the use of the right-of-way for
other transportation uses, such as roadways, future transit operations, redevelopment of rail
facilities, e.g., into lofts and other housing and retail/commercial activities, and the possibility to
use the facility for truck-only highways or other toll facilities. There is also the potential to use

some right-of-way for power line transmission. Other public uses such as hike and bike trails and
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parks should also be included to allow TxDOT to consider alternative uses other than rail
transportation.

Subsection 6 should also be more specific. In practice the assessment of the line’s value
is only the land value and any existing rail infrastructure still at the site. This section should be
expanded to include the value of economic benefits outside of the physical infrastructure.
Additional economic impact assessment should be done to determine the actual value of such
acquisitions. Completing such economic impact assessments for various uses, such as hike and
bike trails or transmission right-of-way, has the potential to change the economic valuation
associated with a particular abandonment and therefore TxDOT’s interest in the project.

However, even if Texas Transportation Code and/or Texas Administrative Code was
changed to be more specific, STB ultimately has the authority to determine if a rail line is
suitable for other public use under §1152.28 Public use procedures. §1152.28 Public use

procedures states:

(a) (1) If the Board finds that the present or future public convenience and necessity require or
permit abandonment or discontinuance, the Board will determine if the involved rail
properties are appropriate for use for other public purposes.

(2) A request for a public use condition under 49 U.S.C. 10905 must be in writing and set
forth: (i) The condition sought; (ii) The public importance of the condition; (iii) The period
of time for which the condition would be effective (up to the statutory maximum of 180
days); and (iv) Justification for the imposition of the time period. A copy of the request shall
be mailed to the applicant.

(3) For applications filed under part 1152, subpart C, a request for a public use condition
must be filed not more than 45 days after the application is filed. A decision on the public
use request will be issued by the Board or the Director of the Office of Proceedings prior to
the effective date of the abandonment. For abandonment exemptions under part 1152,
subpart F or exemptions granted on the basis of an individual petition for exemption filed
under 49 U.S.C. 10502, a request for a public use condition must be filed not more than 20
days from the date of publication of the notice of exemption in the Federal Register in the
case of class exemptions under subpart F of this part, or not more than 20 days from the date
of publication of notice of the filing of the petition for individual exemption in the Federal
Register.

(b) If the Board finds that the rail properties are appropriate for use for other public purposes,

the railroad may dispose of the rail properties only under the conditions described in the
Board’s decision.
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Therefore the decision as to whether or not a former rail facility can be used for other
public purposes ultimately lies with STB. Changing Texas Transportation Code and/or Texas
Administrative Code would still give TxDOT greater flexibility in the process to pursue the

purchase of abandoned rail lines for purposes other than continued rail use.

OTHER ISSUES

The System Diagram Map/Notification to Abandon

One of the issues raised by TxDOT to researchers was the time that TxDOT has to react
to abandonments and decide if they should seek to purchase the line. The earliest indication that
a railroad intends to abandon a line comes from the carrier’s system diagram map. STB
regulation requires a rail carrier to maintain a map of all its rail lines. For system diagram map
purposes a narrative report can also be submitted; however, the carrier must identify
separately (13):

e Any line for which it expects to file an abandonment application within the next three

years (category 1).

e Any line that it considers a potential candidate for abandonment (category 2).

A carrier must publish its system diagram map or narrative in a newspaper of general
circulation in each county containing a rail line in category 1 and any subsequent changes to the
latter. An application for abandonment of a line that has not been catalogued in category 1 for at
least 60 days will be rejected by STB. This requirement gives shippers, local and state
governments, and any interested citizens the possibility to oppose the abandonment or consider
alternative means of continuing rail operations by the current railroad or another operator (13).
Category 2 lines, however, do not need to be listed for a pre-established amount of time.

In practice, the STB can grant exceptions and allow rail companies to abandon lines not
denoted on their system diagram maps. This can sometimes have the effect of not allowing
TxDOT enough time to react to potential abandonments. While this is primarily an issue with
STB regulation and not an issue with Texas Transportation Code and/or Texas Administrative
Code, TxDOT could address this issue through regular meetings with the class one railroads.
Establishing regular lines of communication to the class one railroads could make TxDOT more

aware of their operations and open lines of communication if an abandonment is going to occur
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that is not listed on the system map. North Carolina’s DOT utilizes this process for its
successful abandonment program. Officials at the North Carolina DOT have noted that the
regular meetings also allow their Railroad Division to discuss other pressing matters and to keep

up-to-date with critical events that are occurring from the railroad’s perspectives.'

GAP ANALYSIS CONCLUSION

Based on researcher conversations with TxDOT and other interested stakeholders,
Texas’s code has thus far been sufficient to allow TxDOT to acquire abandoned rail facilities.
However, changes recommended in the previous sections of this chapter would allow TxDOT
increased flexibility to acquire lines not necessarily intended for future rail use, but for other

transportation alternatives as well.

! Based on discussions between Researchers, and Paul Worley and Steve Head at FRA Railroad Crossing
Conferences in 2008 and 2009.
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CHAPTER 8: LEGISLATIVE AND POLICY (PART I) CONCLUSIONS

This review analyses the regulatory framework at the federal and local level applicable to
abandonment, conversion, or discontinuance of service of rail corridors. Additionally, it
encompasses a detailed analysis of possible Texas public entities or districts that have powers
and authorities to purchase an abandoned rail corridor. The last part of this document comprises
the major challenges and a legal analysis, at the federal and state level, that railroad companies
and public entities have been facing while acquiring these corridors.

During the 1800s and early 1900s, the United States witnessed a boom in railroad
development; by 1920, there were 270,000 miles of rail track in the country. However, after this
period, the development of roads and highways and the preference for the latter, provoked the
decline and crisis of the railroad sector, especially after the second half of the 20th century.
Federal and selected state authorities, in an effort to preserve valuable rights-of-way, started
enacting regulation to save the corridors that were being abandoned and lost by bankrupt or
distressed railroad companies. Currently, the most efficient way federal regulation has found to
preserve these corridors has been through abandonment and railbanking procedures.

In the federal arena, Title 49 CFR 1152, in accordance with 49 U.S.C. 10903, establishes
strict filing and procedural requirements for a “STB abandonment” to be declared. In addition,
this federal entity offers to rail companies the possibility to re-enter and reuse their corridor
through the railbanking process. The latter allows either recreational or public use of the corridor
creating a legal fiction by which the easements do not revert to the original owner of the land.

In the case of Texas, the sole tailored attempt to regulate the preservation of rail corridors
in the state has been rescinded. Although current Texas transportation policy seems to be
directed to preserve these valuable rights-of-way, few statutory provisions in the Transportation
Code and ancillary regulations deal directly with preservation and abandonment issues; they
mostly focus in granting powers to different authorities to acquire rail facilities for transit or
freight purposes.

Although abandonment authorizations and railbanking regulations have come under
attack, they provide protection against adjacent landowners seeking to claim the reversion of the
property. The main issues disputed are the types of interest and methods of land acquisition the
original railroad company possesses of the right-of-way lands. With this respect, courts at the

federal level have generally respected the railroads’ property interests. In the case of Texas,
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limited case law related to shifting uses of rail corridors for public use have been found. Some
cases could result analogous to a potential suit by an adjacent landowner in these situations. The
lack of clear regulation in the state might pose a threat and unnecessary expense for TxDOT or
related entities that acquire rail corridors.

Although current Texas law explicitly allows for TxDOT purchase of abandoned rail
corridors only for the purpose of continued freight rail operations, there is sufficient legal
precedent and authority to allow TxDOT to purchase and/or use other legal means to preserve
abandoned rail corridors for alternative transportation uses. Legislative clarification of specific
goals for rail corridor preservation by TxDOT, while favorable for consideration in future
legislation, is not required for TxDOT to actively preserve and redevelop abandoned rail
corridors statewide.

The research team also determined that lengthy rail corridor abandonment by the large,
Class I railroads, while common in Texas during the 1980s and 1990s in the early years after
deregulation and following several major rail industry mergers, is unlikely to occur again in the
near future. The remaining risk of rail abandonment comes mainly from smaller, underutilized
branch lines of the Class I’s and the lines of marginally capitalized “short line” or Class III
railroads. Many of these lines serve fewer carloads per year and are more vulnerable to economic

downturns or policies that would increase the use of heavier trucks on state roads.
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PART II: INFRASTRUCTURE ANALYSIS
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CHAPTER 9: TEXAS ABANDONED LINES

This chapter provides an overview of the development and decline of the railroad system
in Texas. The current rail network in Texas is then compared with the abandoned rail lines
identified throughout the state. Finally, the results of several field observations are presented to

demonstrate common condition and uses of abandoned rail rights-of-way throughout Texas.

HISTORICAL OVERVIEW OF TEXAS RAIL LINES

Texas Rail Line Development and Decline

Texas ranks first in the U.S. with 10,743 miles of rail track, according to the Association
of American Railroads (AAR), and is tied for second with 44 railroads (52). The AAR Freight
Railroads in Texas, 2008 fact sheet indicates that there are three Class I railroads and 41 freight
railroads in Texas classified as non-Class I railroads (short line or regional railroads) (53).
Including trackage rights, the freight railroads in Texas operate on 14,962 miles of track.

The first railroad constructed in Texas was the Buffalo Bayou, Brazos and Colorado
Railroad in 1853—a rail line that stretched approximately 20 miles between the Port of
Harrisburg and Stafford’s Point in present day Houston. Rapid growth in the decade of the
1880s grew the rail system over 6,000 miles, which tripled the previous length. By 1905, Texas
had more miles of railroad than any other state. Construction of new rail line in Texas continued
to grow until 1932, some 16 years after the U.S. construction peaked. In 1932, Texas had over
17,000 miles of track (54). The historical review of the rail system in Texas is contained within

Table 17, which shows the miles of rail lines constructed and abandoned by decade.
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Table 17. Texas Rail Line Construction and Abandonment by Decade.

Decade Miles Constructed | Miles Abandoned
1850 273 0
1860 386 173
1870 1,972 18
1880 6,085 39
1890 1,322 106
1900 3,700 292
1910 2,856 44
1920 1,338 584
1930 532 893
1940 34 789
1950 56 921
1960 105 974
1970 4 1,017
1980 0 1,145
1990 0 1,637

2000* 0 457
Grand Total 18,663 9,090

*documents 2000-2008

Overall, there have been over 18,600 miles of track constructed in Texas and over 9,000
miles of track abandoned in Texas. Figure 2 shows the cumulative mileage of constructed and
abandoned rail line since the inception of rail service in the 1850s. Little construction occurred

after the 1930s and consistent abandonment occurred starting in the 1920s.
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Figure 2. Historical Review of the Texas Rail Line System.

Investigating the recent abandonment applications submitted to the STB revealed that
there were almost 30 rail line abandonment submissions within the state of Texas between 2000
and 2008 as shown in Table 18. Not all of the applications were approved by the STB. Also,
submitting an application does not mean the rail line was officially abandoned. Combined, the

total length of proposed abandoned rail line between 2000 and 2008 equaled over 450 miles.
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Table 18. Texas Rail Line Abandonment STB Submittals since 2000.

Line Description Location Year | Length (mi) | Approved | Reason
UP-Line over Oakland Avenue Spur Dallas 2000 0.45 No gfe g‘
DART & UP-line from Malcom X Blvd to Dallas 2000 1.59 Yes
Fletcher St
UP-Orange Industrial Lead Kilowatt 2000 0.75 Yes
UP-Bellaire Subdivision Houston 2000 49.42 No Trail Use
UP-former Texas Central RR Waco 2000 0.43 Yes
UP/A}amo Gulf Coast RR Co.-Kerrville Leon Springs 2000 3.49 Yes
Subdivision
Up New Boston 2001 1.20 Yes
UP-Gatesville Industrial Lead Waco 2001 0.70 Yes
Wgst Tgxas & Lubbock RR Company, Inc.- Lubbock 2002 1.10 Ves
University Ave
gﬂ;ﬁfhlgan RR, Inc, Texas Northeastern Denison 2003 10.51 Ves
UP-Bonham Subdivision Paris 2003 33.50 Yes
DART - Westmoreland Road Dallas 2003 11.45 Yes
UP-Columbia Tap Industrial Lead Houston 2003 0.90 Yes
BNSF Bay City 2004 20.89 Yes
Texas North Western Railway Co- Capps Spur Capps 2004 21.90 Yes
UP-Main Switch Brownsville 2005 2.20 Yes
UP-Waxahacie Industrial Lead Waxahachie 2005 4.57 No Trail Use
DART Plano 2006 8.85 Yes
UP-Tyler Industrial Lead Troup 2006 7.25 Yes
Timber Rock RR, Inc. Silsbee 2006 116.00 Yes
Timber Rock RR, Inc. Dobbin 2006 54.72 Yes
UP-Kerrville Subdivision Bexar County | 2007 2.74 Yes
Southwestern RR Company, Inc. Spearman 2007 85.30 Yes
UP-Trinity Industrial Lead Dallas 2007 4.10 Yes
UP-Huntsville Industrial Lead Huntsville 2007 1.67 Yes
UP-Chesterville Industrial Lead Chesterville 2008 8.30 Yes
UP-Port Arthur Industrial Lead Port Arthur 2008 1.21 Yes
UP-Sinton Industrial Lead San Patricio | 50 1.52 Yes

County

Appendix E provides a table providing a historical identification of rail line construction

and abandonments in Texas from the 1850s up to 2008.

National Comparison

Figure 3 displays the U.S. rail system miles until around the year 2000 and shows the

entire nation, including Texas, experienced tremendous growth in rail miles in the late 1800s

before leveling off for many years. A decline in Class I railroad mileage began in the 1960s,

with drastic declines in the 1970s and 1980s. The Staggers Act of 1980 led to the formation of
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many new short line rail operators. As a result many of the Class I miles shifted to Class III
mileage as many lower-traffic branch lines were abandoned and/or transferred to local railroad

operations.
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Figure 3. Miles of Rail Line in the United States.

From its peak in the 1930s, the reduction of the Texas rail network is attributed to several
reasons, most as a result of the same conditions experienced elsewhere throughout the U.S. In
fact, Texas has fared far better than many states in terms of the percentage of rail lines
abandoned throughout the state. The State of Kentucky released a report examining rail line
abandonments in which the rail system miles difference between 1920 and 2001 for every state
was examined. Between 1920 and 2008 the entire U.S. rail system mileage reduced from
252,843 miles to 139,887 miles, equaling a reduction of approximately 45 percent. Texas
experienced a 33 percent decline in rail miles over that period as can be determined by using the
1920 miles from that report and utilizing 2008 data as shown in Table 19. Forty-five other states
experienced at least that level of decline in mileage, but Texas ranks third in actual miles lost,

with 5,382 miles.
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Table 19. 1920 and 2008 Rail Mileage by State.

State 1920 2008 % State 1920 2008 %
(A-M) Miles Miles diff. (N-2) Miles Miles diff.

Alabama 5,378 3,271 —39% | Nebraska 6,166 3,215 | —48%
Alaska n/a 506 n/a Nevada 2,160 1,192 | —45%
Arizona 2,478 1,679 —32% | New Hampshire 1,252 415 —67%
Arkansas 5,052 2,780 —45% | New Jersey 2,352 993 —58%
California 8,356 5,200 —38% | New Mexico 2,972 1,835 | —38%
Colorado 5,519 2,663 —52% | New York 8,390 3,528 | —58%
Connecticut 1,001 330 —67% | North Dakota 5,311 3,478 | —35%
Delaware 335 218 —35% | North Carolina 5,522 3,250 | —41%
Florida 5,212 2,874 —45% | Ohio 9,002 5318 | —41%
Georgia 7,326 4,720 —36% | Oklahoma 6,572 3,240 | —51%
Hawaii n/a 0 n/a Oregon 3,305 2,155 =-35%
Idaho 2,877 1,591 —45% | Pennsylvania 11,551 5,139 | =56%
I1linois 12,188 7,306 —40% | Rhode Island 211 87 —59%
Indiana 7,426 4,448 —40% | South Carolina 3,814 2,289 | —40%
Towa 9,808 | 3,925 | —60% | South Dakota 4,276 1,675 | -61%
Kansas 9,388 4,849 —48% | Tennessee 4,078 2,641 | —35%
Kentucky 3,929 2,558 —35% | Texas 16,125 10,743 | —33%
Louisiana 5,223 2,789 —47% | Utah 2,161 1,365 | —-37%
Maine 2,295 1,151 =50% | Vermont 1,077 590 —45%
Maryland 1,472 759 —48% | Virginia 4,703 3,205 | —32%
Massachusetts 2,106 952 —55% | Washington, DC n/a 23 n/a
Michigan 8,734 3,735 —57% | Washington 5,587 3,209 | —43%
Minnesota 9,114 4,528 —50% | West Virginia 3,996 2,232 | —44%
Mississippi 4,369 2,618 —40% | Wisconsin 7,554 3,503 | —54%
Missouri 8,117 4,078 —50% | Wyoming 1,931 1,860 —4%
Montana 5,072 3,179 —37% | Totals 252,843 | 139,887 | —45%

Source: (56, 53)

Common reasons for the reduced rail mileage throughout the U.S. and Texas include:

e Financial Performance — Many railroads, especially up through the 1970s, were

experiencing significant financial problems. Unable to generate sufficient revenue to

maintain infrastructure, along with poor financial practices, resulted in the

bankruptcies of several major railroads and for railroads to examine ways to shed

unprofitable line segments.
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Mergers/Acquisitions/Consolidations — The Texas rail system included 11 Class I
railroads in its 1978 State Rail Plan. Today, that number has been reduced to only
three Class I railroads operating within the state (57). Many companies merged or
were acquired forming larger rail companies in order to offset the financial problems,
gain market access, and other reason. One result of combining companies is
redundancy in their networks that made some rail lines redundant.

Modal Competition — The rail network expanded to accommodate virtually every
shipping need due to the lack of options. Truck transportation quickly gained market
share throughout the U.S., especially with the development of the interstate highway
system. Many areas that were previously only served by rail were now able to ship
via truck. Particularly, shorter distance movements are now mostly shipped by truck.
Regulation — The most notable regulation change was the Staggers Act in 1980. In an
effort to improve the financial health of the railroads after a rash of bankruptcies, the
Staggers Act provided the railroads greater freedom in rate negotiations and
abandonments. The Staggers Act resulted in greater financial stability and the
shedding or selling of unprofitable line segments from their system. In many cases
the lines to be abandoned were sold and operated by short line railroads. The
termination of the ICC and the creation of the STB in 1995 also reduced the
regulatory barriers to abandonment resulting in more shedding of routes by Class I
railroad companies. By 2008, 560 short line and regional railroads operated in the

U.S. (57).

ABANDONED RAIL LINES IN TEXAS - MAPS AND FIELD OBSERVATIONS

This section highlights the research team’s effort to comprehensively identify the

abandoned rail lines in Texas and also presents several field observations that chronicled current

conditions and uses of abandoned rail rights-of-way.

Abandoned Rail Line Maps

One of the goals of this project was to develop a comprehensive map of abandoned lines

within the State of Texas. To accomplish this goal, the research team utilized several existing

Geographic Information System (GIS) files, along with review of several historical maps of
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Texas rail lines, old reference books, topographic maps, and a railroad atlas that contains
abandoned rail lines. The GIS files utilized include one provided by TxDOT; an old Railroad
Commission of Texas GIS file; the Bureau of Transportation Statistics National Transportation
Atlas Database (NTAD) 2008 Rail Lines file; and U.S. Geological Survey Topographic maps.
Figure 4 shows a comprehensive rail map of Texas showing the abandoned rail lines identified
during this research project.

The combined GIS file displayed in Figure 4 includes 6,725 miles of abandoned and
12,950 miles of active rail lines. As mentioned previously, Texas currently has 10,743 miles of
track. The discrepancy between the actual number, as reported by the AAR, and the GIS file
could be the inclusion of spur lines, sidings, and yard lines in the GIS file compared to a strictly
mainline calculation. The difference in the peak track miles and the current active rail mileage
level is approximately 6,300 miles. The calculated value is slightly higher than this value but
may also include non-mainline track miles.

Figure 5 and Figure 6 show regions of the state in greater detail. The maps show that
almost all areas of the state have been affected by rail line abandonment in Texas. The Northeast
Texas area (see Figure 5, Map A) shows several abandoned lines into and out of the Dallas-Fort
Worth area. Additionally, there is a major abandoned corridor along the Texas-Oklahoma
border. Figure 5, Map A also shows significant abandoned rail lines around the Waco area,
south of Dallas-Fort Worth. Both map images show a cluster of abandoned rail lines in East
Texas. These rail lines were most likely associated with a timber industry that experienced a
lessoned need for rail into the forests with the increased use of trucks. Figure 5 Map B shows
several abandoned corridors into and out of both San Antonio and Houston.

Figure 6 Map C shows a significant amount of abandonments that occurred in the area
bounded by U.S. Highway (US) 287 to the north, Interstate Highway (IH) 20 to the south, and
IH 27 to the west. Most of those lines were used for seasonal farming and other agricultural
purposes. Figure 6 Map D again shows the abandonments into and out of San Antonio, along
with a major corridor that runs parallel to the active line between Corpus Christi and Brownsville

to south Texas.
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Figure 4. Comprehensive View of Texas Abandoned Rail Lines.
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Field Observations

Over the course of this project, the research team attempted to make field visits to gather
specific, current information related to a broad cross-section of abandoned rail corridors
throughout the state. These visits were not meant to thoroughly investigate each possible
abandoned line but were meant to catalog typical uses and conditions of abandoned rights-of-
way and to identify locations where the corridors have been successfully repurposed.

Figure 7 through Figure 10 portray images taken during the field visits around the state.
Major examples where abandoned corridors have been repurposed are discussed in more detail in
Chapter 11. Figure 7 shows old infrastructure located along abandoned rail corridors seen during
the field visits. Many small towns still maintain the old train station where rail once served the
community. Located southeast of Dallas off State Highway (SH) 34, the old train station in
Rosser is located along Railroad Street (Main Street on some maps). The figure also contains
three examples of bridge infrastructure remaining in place after decades of abandonment,
including two examples of continuous stretches of concrete bridges on former San Antonio &
Aransas Pass (SA&AP) Railroad right-of-way.

Figure 8 contains images of reuse of abandoned corridors as minor roads or private
drives. In Giddings former rail right-of-way is now part of the city road network, with the city
posting signs naming the road “Railroad R.O.W.” Many Texas towns have such “Railroad
Streets” or comparable name, where either the railroad once ran parallel or the road is situated on
the old rail right-of-way. Most instances of finding old abandoned rail right-of-way include
reuse by private property owners as private drives on their property, as seen in the other three
images in Figure 8.

Figure 9 shows four images of rail rights-of-way that mostly remain open. In many
occurrences, the abandoned rail right-of-way remains vacant. On more than one occasion it was
observed that the former right-of-way, most likely due to the elevated nature allowing for water
run-off, was useful for hay storage once the corridor reverted to private property use. Images B
and C show generally open spaces with formerly rail-served businesses along the right-of-way.
Image D shows an opportunistic use of the former right-of-way by horse owners. Finally, Figure
10 shows that in several instances the right-of-way property was consumed and utilized for
commercial property, including a grocery store that was constructed over the abandoned rail line

of the Galveston, Harrisburg, San Antonio (GHSA) Railroad in Wharton.
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Figure 7. Field Observations — Old Infrastructure.
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Figure 8. Field Observations — Drives/Roads.
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CHAPTER 10: POTENTIAL ABANDONMENTS

As stated in Part I of this report, railroads interested in officially abandoning rail line
segments must participate in a legally prescribed process for approval through the U.S. Surface
Transportation Board. Until it is officially constituted within the STB process, the public may
not have any advance knowledge of potential abandonment actions by a railroad company.
Typically, railroads only seek abandonments on lines that are no longer economically viable to
operate as part of their system. Given the long history of abandonments in Texas and the current
high utilization rate of the existing rail network by the major Class I railroads and short line and
regional railroads, the possibility of a long corridors of rail line being proposed for abandonment
is not as likely as years past. Most abandonment actions are expected to be shorter spur tracks or
business tracks under current economic conditions; however, even these shorter segments could
be useful to TxDOT and/or local planners for alternative transportation uses. It remains
important to investigate the rail system to identify potential abandonment corridors within the
system. This chapter addresses reasons why rail lines may become abandoned and evaluates

several methods to estimate the potential for a rail line to become abandoned.

LIGHT-DENSITY LINES

The primary concern for abandonment is financially low performing lines. One way of
estimating low performance is low traffic density. Figure 11 shows the rail line density of all the
active rail lines in Texas from the BTS 2009 NTAD showing rail line density for 2007. One
aspect of this map is that all short line and regional railroads have no associated value, most
likely due to a lack of required reporting. Examining rail line density may provide an overview
of the level of use a line may receive; however, it does not necessarily indicate the importance of
the line to the railroad company. Figure 11 shows a map of rail traffic density of rail lines
throughout the state of Texas. Low-activity lines shown on the map do not necessarily translate
which rail lines may be abandoned.

The legend shows that the rail density is categorized into seven density groupings from
0.1 to 4.9 million gross ton miles per mile (MGTM/Mi) per year to greater than
100.0 MGTM/Mi. A review of the map shows the lowest estimated density category (0.1 to

4.9 MGTM/Mi) only at a few short rail line segments, including several lines serving port
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facilities along the coast. Despite lower densities, rail service remains very important for port
facilities. Several longer segments in the state are classified in the 5.0 to 9.9 MGTM/Mi
category. These include the line segment between Corpus Christi and Brownsville, the segment
between San Antonio and Corpus Christi, and two line segments in the Houston area. At one
time, both the segment between San Antonio and Corpus Christi and the segment from Corpus
Christi to Brownsville each had parallel route rail lines that are now abandoned—concentrating

rail traffic service and increasing maintenance needs on each of the remaining routes.
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Figure 11. Texas Rail Line Density from the 2009 NTAD.

Figure 11 also shows that Texas has many corridors with substantial levels of traffic,
including several corridors that make up major transcontinental movements between the West
Coast and major rail centers, such as Chicago where eastern and western Class I railroads

interchange railcars.
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SHORT LINE AND REGIONAL RAILROADS

As described above, Figure 11 does not include data for the short line and regional
railroads. If data were included, most would fall into the lowest density categories. This does
not mean that all the short lines may be in danger of abandonment; however, many short lines are
operating on former Class I track that were in poor physical condition due to low financial
viability. Lower profit margins also generally leads to deferred maintenance and slower speeds
on these lower traffic density lines.

The U.S. Department of Agriculture reports that since 1995 “an increasing proportion of
rail abandonments have been by short line and regional railroads,” due in large part to operations
over low-traffic branch lines that did not generate enough income to pay for the maintenance of
the track (58). The same report also shows concern that most short line and regional railroads do
not have the capital needed to upgrade their lines. Despite these challenges, short line and
regional railroads remain a pivotal component of the freight transportation network and act as a

lifeline for rural communities throughout the country.

Texas Short Line and Regional Railroad Evaluation

Short line and regional railroads are a valuable component of the Texas economy. The
American Short Line and Regional Railroad Association (ASLRRA) reported the following

statistics for Texas short lines in a 2004 summary of the national rail system (59):

e 42 Class II/III railroads. e Employment numbers: 1,126.

e  Miles Operated: 2,613. e Federal tax paid: $11,936,651.

e  Percentage of total miles in state: 21%. e State/local tax paid: $4,073,336.
e Total cars handled: 577,283. e Customers: 747.

e  Estimated truck equivalent: 1,750,000.

e Pavement damage savings: $48,000,000.

TTI performed an additional study at about the same time that examined the Texas short
line railroads using data acquired for a study commissioned by the ASLRRA entitled, The Short
Line and Regional Railroad Survey, which represented the short line railroad industry for the
year 2002. That study examined several of the major challenges for short line railroads. These

include the significant challenge of accommodating 286,000 Ib railcars on their systems, deferred
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maintenance, capital investment needs, and infrastructure funding. The analysis performed in
the study for the 286,000 Ib railcars found that more than 600 miles of Texas short line track
consists of lightweight rail (less than 90 Ib per cubic yard). The approximate cost to upgrade the
lighter track with rail replacement was estimated to be up to $410,000 per mile. Those estimated
costs greatly reduce to only $60,000 if the rail is adequate and only the other track infrastructure
components need upgrading. Total short line investment needs in Texas are calculated in the
report to be up to $250 million (60).

Utilizing the density of the railroads as an indicator in the survey, the analysis
categorized the Texas short lines into three density levels: low, middle, and high. The analysis
indicated that 1,516 miles (51 percent) of Texas short lines have an excellent chance of success
according to the density parameters; however, 1,387 miles (47 percent) of Texas short lines were
assessed as not being able to handle the 286,000 pound railcars. From these 1,387 miles:

e 713 miles (51 percent) have low traffic density and account for 66 percent of the

investment needs ($166 million).

e 305 miles (22 percent) have medium traffic density and account for 17 percent of the
investment needs ($41 million).

e 369 miles (27 percent) have high traffic density and account for 17 percent of the
investment needs ($43 million) (60).

Finally, the study provides several conclusions regarding short line operations, viability,

and importance to Texas:

e The Relationship with the Class | Railroads is Vital — The reality for most short lines
is that shipments do not originate and terminate on their line, which means they have
to interchange with another railroad, usually a Class I railroad. So despite what the
short line does on its line, the interchange and relationship with the Class I railroad
may be the most important aspect.

e Short Lines are Adapting to Maintain and Grow Business — Short line railroads focus
on value-added services to meet shipper needs. This customer-focused approach
benefits the shipper by adding services that improve operations, reduce transportation
costs, and potentially expand their business. This, in turn, increases services for the
short line railroads. These services may include working with shippers to better

manage rail car availability and turnaround, which reduces demurrage charges and
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more effectively manages inventory, or developing transload or warehouse storage
facilities.

Texas Short Lines Positively Benefit the State — The findings show that by removing
trucks off highways the short line railroads operating in Texas increase safety on the
roadways, reduce emissions, and extend the life of roadways, especially those in rural
areas. The estimated $35 million in annual pavement savings acts as an increase in
funding that can be spent on other transportation needs around the state. Short lines
also employ a significant amount of people throughout the state; pay considerable
amounts of local, state, and federal taxes; and provide an economic development tool
critical to many parts of the state. According to the survey, short lines now serve 76
new customer facilities, with an additional 81 industrial development locations

planned (60).

OTHER POTENTIAL ABANDONMENT CONDITIONS

The previous section highlighted some of the major reasons for rail line abandonment in

the U.S. and Texas, including financial conditions, mergers, modal competition, and regulations.

This section highlights the examination of light-density rail line segments in the state, and the

vulnerability of short line and regional railroads. Several other considerations may also need to

be examined in order to predict potential abandonments or the need to provide public assistance.

Below is a list of several additional considerations:

Loss of major customer(s) — A rail line segment may depend heavily on a select
couple of major customers, if not just one major customer. The loss of a customer in
that instance could greatly affect the economic viability of operating that particular
line segment.

Natural or man-made disasters, such as fire and flooding — Of particular concern for
short line operators, a significant loss of an infrastructure component may result in the
heavy investment to repair that item. If located on a low-density line, the investment
may not be seen as a financially viable option for that segment.

‘Better’ use of infrastructure/assets — Land and/or assets may be worth more than

earnings from operations, thus making it more profitable to sell the assets.
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Class I railroads — For short line railroads the relationship with the Class I carriers is
critical. Interchange rules, rates, and operational restrictions all maybe cause for
concern for short lines. However, the short line railroads provide reasonable levels of
traffic to the Class I railroads, so it is beneficial for them to work closely with the

short lines to overcome potential obstacles.

110



CHAPTER 11: CURRENT AND POTENTIAL USES OF ABANDONED
RAIL LINES

There are numerous possible uses for abandoned rail rights-of-way. Not all options will
make sense for every given opportunity. This chapter provides an overview of the potential uses
and how a corridor could be evaluated. Additionally, the chapter provides discussions on several

case studies of corridors that were repurposed after abandonment.

POTENTIAL USES

This section briefly provides a listing of possible uses of abandoned rail right-of-way and
some considerations to determine the best use of a corridor if the opportunity arises to repurpose

an abandoned rail corridor.

Suitability Analysis

Evaluating the potential uses of an abandoned rail right-of-way consists of understanding
the catalogue of potential uses of abandoned rights-of-way; evaluating the characteristics of the
corridor; and performing a suitability assessment of the particular right-of-way. The wide array
of potential uses for abandoned rail lines varies from maintaining a linear open space to using the
corridor to construct new transportation infrastructure. Grouped into four categories, Table 20
shows that there are several broad areas of potential uses for abandoned rail rights-of-way,

including recreation, transportation, utility, and other.

Table 20. Possible Uses for Abandoned Rights-of-Way.

Recreation Transportation Utility Uses Other

e Special use trails e Freeways e Electric power e Conservation
e Hiking/jogging trails o Arterial streets transmission lines e Open space
e Backpacking trails e Scenic parkways e Electric power distribution
e Bicycle trails e Collectors lines
e Equestrian trails e [ocal streets/roads e Above ground
e Excursion trains ¢ Busways communication lines
e Linear park e Truckways e Buried communication

¢ Fixed rail lines

e Bikeways e Oil and gas pipelines

e Water and sewer pipelines

Adapted from: (54).
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Cataloging the corridor characteristics involves characterizing the facility in a detailed
manner so that a thorough suitability analysis can take place. Table 21 provides some of the
characteristics that should be characterized. The broad areas of interest include cost indicators,

physical indicators, and demand indicators. Each indicator is further segmented into categories

with sub-categories or appropriate measures.

Table 21. Abandoned Rail Right-of-Way Suitability Characteristics.

Category Sub-Categories/Measures
Title e Fee simple
e FEasement or other
e (Condition
Development/Maintenance | oridges * Number
Cost Indicators Presence of Track "oeen
Infrastructure * YN
Presence of Floodin
Issues ¢ * YN
Length e Miles
Width e Feet
e Prairies/grassland
e Sensitive ecosystem
e Forest
e Recreation land
Physical Indicators Adjacent Land Use o Agri.culture
e Mining
e Residential
e (Commercial
e Industrial
e Plains
Topography e Hills
e Mountains
Interest Expressed e Y/N
e Natural
Demand Indicators Points of Interest * Historic
e Cultural
e Recreational
Accessibility e Distance to highway

Adapted from: (54).

The final suitability assessment involves determining the best use of the corridor given its

characteristics. It may be determined that the corridor is not suitable for further public
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involvement. In such cases, private entities may be interested in purchasing or maintaining the
corridor through a public-private partnership or cooperating with the public sector to place the
corridor into railbanking/interim trail use status. The procedures for doing so are described

elsewhere in this report.

CURRENT USES OF ABANDONED RAIL CORRIDORS IN TEXAS

There are many possible uses for abandoned rail corridors including, the resumption of
freight or passenger rail service or combination thereof, trail use, re-development and
environmental/land use options. The preferred future use of a rail corridor may not always be
evident at the time of abandonment when public agencies may become initially interested in
preserving the corridor. It is important to ensure that the broadest coalition of interests are
brought together when determining the value of preserving an abandoned rail corridor and its
range of future uses—recognizing that the same corridor may serve several future purposes as
the land use patterns and needs of the population and economy change.

While the overall rate of abandonment has slowed in recent years, rails-to-trails and rail
banking initiatives are an accepted option and have sometimes been suggested to communities
preemptively by railroads when announcing an intention to abandon. In a rail banked line, it is
possible to remove the obsolescent rail infrastructure components (i.e., old, unused rail, and ties)
that may interfere with trail activity but keep in place the permanent structures such as bridges
and trestles in order to allow continued use of the corridor for alternative transportation purposes.
Current uses for abandoned rail corridors in Texas include:

o Utilization for freeway/highway development or expansion.

e Resumption of commuter and/or freight rail service.

e Trails/park uses.

e Re-adaptive use of stations/yards for multi-family and commercial use.

e Environmental use.

e Utility and pipeline easements.

e Tourism activity.

The sections below describe the various uses for abandoned railroad through a series of
short case studies. This is not an exhaustive or exclusive detailing list of all evident uses of

abandoned corridors. It highlights the most prevalent uses and to give the reader an idea of how
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the different uses came about, including a brief historical review of any problems and other

issues encountered along the way to each corridor’s current utilization.

Recreational Trails

One of the more prevalent uses for abandoned railways in Texas is that of recreational
walking/hiking/biking trails. Table 22 shows examples of former rail corridors that have been
converted to trail use (i.e., rail trails) in Texas, with the list divided into the trails that are more
discussed as case studies in this section and additional rail trails identified throughout the state.

Rail trails are found in both urban and rural areas.

Dallas-Fort Worth — Denton Rail Trail

The City of Denton completed an 8-mile rail trail as part of the Trinity Trails System. It
passes through the southeastern part of the City of Denton to the City of Corinth as can be seen
in Figure 12. Figure 12 also shows that the route runs largely parallel route to IH 35 through
both multifamily residential and commercial areas.

According to the City of Denton’s website, seven railroad trestles were converted to
pedestrian bridges and 18 highway grade crossings were constructed for safe bike and pedestrian
crosswalks and public access points. The city acquired a grant for trail surfacing for $50,000 in
1998, from Texas Parks and Wildlife as part of the National Recreational Trails Grant Program.
The city then provided the matching labor to this grant to construct and install the trail surface of

a fine crushed limestone. Figure 13 shows a part of this trail.
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Table 22. Examples of Rail Trails in Texas.

Name

Location

Length
(miles)

Original Railroad

Rail Trails Discussed Below

Denton Branch Rail Trail (part of

Trinity Trails System) Denton to Corinth 8 Missouri Kansas Texas RR
Katy Trail Dallas 3.74 Missouri Kansas Texas RR
Columbia Tap Rail Trail Houston 4 Colgmbla Tap RR (became Union
Pacific)
Harrisburg and Sunset Rail Trails | Houston 2 Union Pacific RR
MKT/SP Rails-to-Trails Houston 5 Missouri Kansas Texas/Southern Pacific
Portland Portland 1 San Antonio and Aransas Pass RR
Wharton Wharton 0.8 Gulf, Colorado and Santa Fe RR
Other Rail Trails
Caprock Canyons State Park Estglhne to South 64.20 | Fort Worth and Denver RR
Railway Plains
Cargill Long Park Trail Longview 2.5 Port Bolivar Iron Ore Rail (Santa Fe RR)
Chaparral Rail Trail Farmersvillle to Paris 56.5 | Chaparral Railroad
Four C Hiking Trail l?grve}; tCrockett National 20 Central Coal and Coke Company RR
Lake Mineral Wells State Mineral Wells to 20 Mineral Wells and Eastern RR
Trailway Weatherford
New Boston to Dekalb New Boston to Dekalb 14 Texas and Pacific RR
0Old No. 9 Greenway Boerne 1.4 San Antonio and Aransas Pass RR
. . Davy Crockett National East Texas Railroad &
Piney Creek Horse Trail Forest >4 Central Coal & Coke Company RR
Rock Island Rail Trail Amarillo 4 Rock Island Line RR
Sawmill Hiking Trail Angelina National 55 F ollovys old tramways used to haul logs to
Forest sawmills
Trail de Paris Paris 2.58 Missouri Pacific RR
Trinity River Trails Fort Worth Fort Work Stockyards 35 Missouri Kansas Texas RR
to Benbrook
}[Ki:;(lahachle Creek Hike & Bike Waxahachie 6 Missouri Kansas Texas RR
West White Oak Bayou Trail Houston 5 Missouri Kansas Texas RR
White Rock Creek & Lake Trails | Valley View Park to . .
Dallas White Rock Lake 18.20 | Missouri Kansas Texas RR
White Rock Lake Trail Northwest Highway 10 Missouri Kansas Texas RR
Wichita River Trail Wichita Falls 6 Fort Worth and Denver RR
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Source: (61)
Figure 12. Denton Rail Trail Route.

ource: (61-)-
Figure 13. Image of a Portion of the Denton Trail.
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The trail is free and is open to the public (although horses are not allowed on the trail),
and the trail can be accessed from 18 street intersections along the route. The Denton Branch
Rail Trail compliments another section of the Trinity Trails System that also runs through
Denton. The 12-mile EIm Fork Greenbelt Trail extends north from US 380 east of Denton to the
Lake Ray Roberts Dam. A master plan is being conducted to connect these two trails via a 6-mile

connection in the future (61).

Dallas-Fort Worth — Katy Trail

The Katy Trail is an inline skating, bicycling, and hiking path that runs from the Oak
Lawn area of downtown Dallas to Highland Park following the path of the former Missouri
Kansas Texas Railroad (MKT). Figure 14 shows the route of the Katy Trail. The corridor of the
Katy Trail formed the major east-bound rail route through Dallas on the former MKT
Railroad (62). Union Pacific Railroad (UP) purchased the MKT, which had ended operations in
the late 1980s and UP donated this corridor to the City of Dallas in 1993 (62). Dallas residents,
businesses, and city and county officials proposed the restoration of this route to create an urban
park as part of the national Rails-to-Trails Conservancy Program. The initial funding for
conversion into a trail was channeled through Dallas County and state grants. In 1997, a non-
profit organization was created called the Friends of Katy Trail. This non-profit group was able
to raise $11 million from government sources and $12 million from private funding and land
donations to begin the process of creating a master plan and developing the trail (62). According
to the Friends of the Katy Trail website, ““the Katy Trail is intended to provide an effective way
of connecting the various city parks running from White Rock Lake to the planned park system
along the Trinity River.”
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Figure 14. Route of the Katy Trail.

Houston — Columbia Tap Rail-to-Trail

The Columbia Tap Rail-to-Trail was completed in 2008 and consists of over 4 miles of a
10-ft wide concrete multi-use hike and bike trail (63). Figure 15 contains the map of the
Columbia Tap Rail-to-Trail and an image of a portion of the trail. Notice that the old rails

remain embedded in the road pavement in the section shown in the photo.
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Figure 15. Columbia Tap Rail-to-Trail Map.

Constructed using federal Statewide Transportation Enhancement Program, City of
Houston, and Harris County Metropolitan Transportation Authority (METRO) funds, the trail
connects neighborhoods along the tap with existing and planned bikeway networks that will offer
improved mobility and connectivity to major attractions. Figure 16 portrays several images of

the typical 10-ft wide concrete trail during the trail’s grand opening celebration.
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Sources: (63)
Figure 16. Columbia Tap Rail-to-Trail Images.

Houston — Harrisburg and Sunset Rail Trails

The Harrisburg and Sunset Rail Trail was created by the City of Houston on an old UP
right-of-way that is just east of downtown Houston. The route is a 10-ft wide asphalt trail that
connects to exiting on-street bikeways and has a proposed connection to the Brays Bayou
Trail (65). It was completed in two sections between 2000 and 2003, with Statewide
Transportation Enhancement Program, City of Houston, and METRO funds (66). Figure 17

shows a map of this trail (green on the map) and a photo of a representative trail section.
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Source: (66)
Figure 17. Harrisburg and Sunset Trail Map and Visual.

Houston — MKT/SP Rails-to-Trails

The MKT/SP Rails-to-Trails is a 4.62 mile, 10-ft wide concrete multi-use hike and bike
trail over former MKT and Southern Pacific (SP) railroad right-of-way (67). The trail travels
through the Heights area and connects to the Heritage Corridor West Trail providing connection
to the University of Houston and other downtown bikeways and destinations, according to the
City of Houston website. It was completed in December 2009 at a cost of $5.1 million through a
combination of federal Statewide Transportation Enhancement Program, City of Houston, and
METRO funds (67). Figure 18 shows the route of the MKT/SP Rails-to-Trails corridor going
east-west and its connection to the Heritage Corridor West Trail going north-south near its west

end.
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Source: (67)
Figure 18. Houston MKT/SP Rails-to-Trails Map.

Portland — Sunset Lake Park

According to the City of Portland, Texas, the Sunset Lake Park, which opened in 2000,
provides a broad range of outdoor activity. Included in the park is a 2-mile hike and bike trail
located on the former right-of-way of a historic roadway known as the Reef Road and former
right-of-way of the San Antonio and Aransas Pass Railroad (68). A nearby Texas Historical
Marker indicates the Reef Road was the shortest and most favored route across Corpus Christi
Bay and was only passable during low tides. The marker also indicates the road’s usage faced
decline when the railroad was constructed in 1887 and when the first causeway across the bay

was constructed in 1915 (69). Figure 19 provides a photograph of the linear, paved trail in
Sunset Lake Park in Portland, Texas.
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Figure 19. Sunset Lake Park Linear Paved Trail in Portland, Texas.

Wharton — Gulf, Colorado and Santa Fe RR

Wharton has two abandoned sections of rail lines that went through town. A section of
the former Gulf, Colorado and Santa Fe Railroad (GCSF) corridor has been redeveloped into a
paved, linear trail. This nicely repurposed trail includes benches, covered picnic areas, and a
water feature. It runs through a neighborhood and adjacent to a school. Figure 20 shows some
of the features along the trail in Wharton. It appears the community was heavily involved in the
creation of the trail and amenities. Many of the features indicated donations from individuals or
community civic organizations. (The other former rail right-of-way through Wharton has been

redeveloped into commercial business parking as discussed in Chapter 9.)
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Figure 20. Wharton, Texas, Linear Paved Trail on Former GCSF Right-of-Way.

Highway Development and Expansion

In many instances abandoned rail right-of-way has been utilized for subsequent highway
development and/or expansion. Many major roads in urban areas as well as existing intercity

highway routes have expanded onto adjacent abandoned or surplus rail rights-of-way.

Dallas — North Central Expressway/US 75

The North Central Expressway (US 75) in Dallas utilized abandoned rail right-of-way of
the Houston & Texas Central Railroad (H&TC) from Bryan Street to Mockingbird downtown.
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Figure 21 shows part of this old railroad in 1946. The H&TC, which began as the Galveston,
Houston & Henderson Railroad (GH&H), was started in 1854 (70) and was renamed in
April 1861 (71).

Source: (72)
Figure 21. Houston & Texas Central Railroad.

US 75 was first proposed by a Dallas city planner in 1911 but the project only began to
come to fruition in the 1920s and was mentioned in the Dallas Morning News in
December 1924. The city undertook a survey in 1934 to ascertain what would be necessary for a
50-ft road along the tracks of the H&TC. By 1936, things had moved to a head and the city
council passed an ordinance to require SP (who now owned the railroad) to remove tracks at
street intersections based upon ‘safety-concerns.” The city imposed a $100-a-day penalty for
non-compliance. This led to the city attorney arguing that the city had failed to produce
evidence to “warrant such drastic action” in a hearing during June 1936. The city attorney was
then rebuked by the city council who argued that he was trying to be a ‘tenth vote’ on the council
and dictate to the administrative body. The matter was placed into arbitration and was resolved
by July 1937 whereby the H&TC agreed to surrender right-of-way under Central Avenue for
$75,000 (the original asking price had been $1,000,000 reduced to $25,000 during 1936).
However, SP was still able to lobby effectively to delay purchase and construction until the late

1940s (73). Finally, construction on the freeway began in 1947 after approval by TxDOT in
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March 1943. North Central Expressway’s first section opened on August 20, 1949 (72). Figure

22 shows the route of US 75 today along with dates of construction and reconstruction of each

segment.
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Figure 22. US 75 Route Construction and Reconstruction Information.
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Houston — Interstate 10 Katy Freeway Expansion

The IH 10 Katy Freeway expansion project was completed in 2008 in Houston. It
utilized an abandoned Union Pacific rail corridor that was purchased by TxDOT in 1992 for
$78 million (74). The Katy Freeway expansion utilized the abandoned right-of-way that ran
north of the freeway for almost 28 miles (74). Under the purchase agreement UP was allowed to
use the right-of-way for five more years, and TxDOT agreed to reimburse the railroad for up to
$25 million for environmental remediation (74). Figure 23 shows the IH 10 Katy Freeway
before construction began to widen the highway. The former railroad right-of-way is shown

parallel to the highway in the left portion of the picture.

Soure: (75)
Figure 23. Houston — IH 10 Katy Freeway Right-of-Way after Rail Removed.

Houston — Westpark Tollway

The Westpark Tollway in Houston is situated on the former San Antonio and Aransas
Pass Railroad right-of-way, which was owned by SP by the time the rail line was acquired. The
Westpark project was originally formulated in Houston’s freeway master plan in 1953 (75). In
early 1992, Houston’s METRO transit agency entered into negotiation to purchase multiple

rights-of-way from four of the major railroads, including negotiations with SP who owned the
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Westpark right-of-way (76). The initial outlines of a deal were concluded by December 1992
when METRO and SP agreed to a deal in which METRO would purchase corridor around
Westpark and Hempstead Road in northwest Houston and obtain operating rights along other
tracks for a price that could reach up to $113 million. However, the purchase was not all clear
sailing. METRO offered to purchase 58 miles of track along Westpark corridor for $45 million,
but they declined to complete the other purchases and SP filed suit with METRO filing
countering litigation in March 1994 (77). The litigation took three years to settle and the

58 miles of Westpark right-of-way was finally purchased by METRO in 1997 for

$72 million (77).

After the court decision was finalized, business interests in Houston now proposed that
the Westpark right-of-way should be used to build a toll road. Harris County’s Judge at the time
lobbied hard for the newly formed Harris County Toll Road Authority (HCTRA) to lead this
development and his successor as County Judge also played a major role in negotiating purchase
of this abandoned rail right-of-way from METRO. In 1999, METRO sold 13 miles of 50-ft
right-of-way—out of the existing 100-ft wide right-of-way—to HCTRA for $14.3 million. As
the construction of the toll road began to take shape HCTRA went back to METRO to purchase
more abandoned right-of-way through the corridor at the western end close to FM 1464 where
toll expansion west of SH 6 was proposed to be built (78). The county approved a resolution in
November 2003 to seek an $18.6 million deal with METRO to purchase this additional right-of-

way. Figure 24 shows the corridor after the rail infrastructure was removed.
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Figure 24. Houston — Westpark Right-of-Way after Rail Removed.
Kerrville — SH 27

In 1973, the City of Kerrville and Kerr County purchased a portion of an abandoned
right-of-way that abutted the jointly owned city-county airport property and SH 27 for
$14,356.50 (79). The abandoned right-of-way was owned by the Southern Pacific Railroad who
had fee title. It was comprised of two parcels of land totaling only 11.26 acres. The county
unanimously approved this purchase, noting that it would be “advantageous to Kerr County and

the City of Kerrville to acquire ownership to the lands aforesaid” (79).

Sinton — US 181

Currently, there is a UP railroad line between Corpus Christi and San Antonio that
parallels IH 37. An additional rail line between the two urban areas once ran along the US 181
route. At the intersection of US 181 and US 77, a portion of the abandoned rail line corridor was
observed to be owned by the State of Texas and was being prepared for future highway-
expansion use. Figure 25 shows two images taken during a field visit. The top picture shows the
sign indicating ownership by the state and the second picture clearly shows the removed rail ties

and early preparation of the roadbed for highway expansion.
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Joint Use of Abandoned Rail for Both Trail Development and Highway Expansion

In some instances where a rail corridor has been banked, local communities and the trail
organization have been able to strike a deal to utilize the right-of-way, share costs, and provide a

recreational trail alongside of a highway expansion.

New Boston to DeKalb: Trail and Expansion of State Highway

When the New Boston to DeKalb trail was being developed, Bowie County managed to
strike an interesting deal with the Rails-to-Trails Conservancy (RTC) to provide a rail trail along
14 miles of US 82 (which forms part of the Texas Trunk System) between IH 30 and
US 259 (80). The abandoned Texas and Pacific Railroad (T&P) corridor traversed the entire
length of the project. It was owned (after being donated by the railroad for tax credits) by RTC
who had rail-banked the corridor and was reserving it for hike and bike trail use. Figure 26
shows the route of the T&P, which was first laid out in 1872 (81). The section over which the

trail is being developed is circled.
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Figure 26. Map of Texas & Pacific Railroad Right-of-Way.

The state representative for this region along with county and TxDOT officials from the

Atlanta District, coordinated with RTC to enable a joint use of the corridor for both highway and
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pedestrian use. A joint use agreement was created in 2000 through which Bowie County agreed
to serve as a trail manager (in perpetuity), and applied for federal enhancement program funds to
help construct the trail portion of the project as well as to maintain the trail. Bowie County then
donated up to 70 ft of the railroad corridor for the highway widening improvements and kept the
remaining 30 ft to be used for the trail. The donation represented a potential savings of

$10 million in right-of-way costs for the state.

One of the main hurdles was balancing out the cost of acquiring right-of-way with
environmental concerns because the north side of the right-of-way was developed with
residential and commercial uses. TxDOT estimated that if they had to purchase this side of the
right-of-way it would have exceeded the $10 million, which would have considerably added to
the $25 million in projected construction costs. According to the County Judge, being able to
use the abandoned railroad right-of-way to the south allowed considerable savings to accrue (80).
Plans call for the New Boston to DeKalb trail to connect with existing and proposed trails in the

Paris area. Figure 27 shows an image of the Trail de Paris located in Paris.
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Soure: (82)
Figure 27. Trail de Paris Rail-to-Trail.
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Transit Development

The use of abandoned rail right-of-way for transit activity can be seen throughout Texas,
but is most common in the Dallas-Fort Worth Area after the demise of the MKT Railroad after
the merger of Southern Pacific with Union Pacific. This afforded DART, as well as other area
transit agencies the opportunity to acquire these former rail corridors and preserve them intact for
future transit use. Similarly, Austin opened its new commuter rail on an abandoned rail right-of-
way in 2010 over which some limited freight rail operations had been taking place on an interim
basis and which continue at night when the commuter rail service does not run. METRO in
Houston considered purchasing 6.6 miles a former MKT rail bed in the area between the
downtown and North Loop 610 in 2007 (83). The right-of-way was owned by TxDOT. In many
instances these urban area abandoned rail corridors have also afforded cities along them the
opportunity to develop Transit Oriented Developments that have led to—in many instances—a

dramatic increase in property values and in revenues generated from the development.

Dallas Area Rapid Transit

DART had an aggressive policy of purchasing abandoned rail corridors in an effort to
acquire right-of-way for its planned rail network. In 1987, DART hired a real estate expert to
help it maximize the value of potential development around the abandoned rail corridors that it
was taking into consideration for purchase. DART had been planning to spend about $133
million to acquire the right-of-way it needed to build the planned 93 miles of system and DART
officials stressed ““they want to make sure every dollar is well spent .... As our primary long-term
focus is the acquisition of rail right of way” (85). It was expected that 70 percent of the land
DART would need would have to be acquired from the Santa Fe Railway and Southern Pacific
Transportation Company as well as the MKT Railroad property (85).

The purchasing of existing and abandoned railroad right-of-way began in earnest in 1988.
In March, DART purchased 27 miles (22 percent of the planned system) of the needed right-of-
way for the transit system from SP, which included the Plano and Southeast Dallas rail
lines (84). DART’s next purchase was of 34.5 miles of right-of-way from SP in April 1988 (85).
This former line begins north of IH 30 near Hall Street and continued to the Pleasant Grove area
paralleling US 175. In June 1988, DART acquired the Carrollton Line of 13 miles beginning

downtown Dallas east of IH 35 (Stemmons Freeway) and terminating at Belt Line Road (84). In
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September 1989, DART acquired an east-west UP railroad line from Oakland to Malcolm X
Boulevard (86). In November 1989, DART completed a formal agreement with UP to acquire
80 percent of the total operating rights/rights-of-way that DART needed for its planned rail
operations. This agreement included 31.5 miles of right-of-way and the operating rights between
Dallas and Fort Worth along the Railtran corridor for $39 million (87). In this deal DART
acquired a 11.7 mile tract from Central Expressway at Mockingbird Lane northeast to Garland;
16.7 miles of track from Downtown Dallas on the east side of Stemmons Freeway terminating at
the Denton County Line; and a 3.1-mile section of right-of-way in downtown Dallas from
Oakland Avenue to the Southern Pacific connection that was east of Fair Park. Figure 28 shows
the extent of the St. Louis Southwestern Railway (known as the Cotton Belt) route segment that
was purchased by DART in 1990. In January 1991, DART acquired 54 additional miles of right-
of-way from the Cotton Belt for transit use after the year 2010 (85). According to news reports
from the period, by 1992 DART had purchased approximately 90 miles of right-of-way paying
anywhere from $500,000 up to $1.8 million per mile (76).
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Figure 28. Cotton Belt Route Owned by DART.
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Denton County Transit Authority (DCTA) A-Train

The Denton County Transit Authority A-Train is another example of utilization of the old
MKT corridor in the Dallas-Fort Worth area. Denton County began construction of this project
in early 2009 after an injection of $250 million to DCTA in March 2009 using funds from the
SH 121 toll road deal reached earlier that year (89). Service is projected to open in late 2010 or
early 2011. This route will connect into DART’s Green Line in Carrollton. The route from
Denton to Carrollton will have six stations. Figure 29 shows the route and stations as well as the
link into DART’s Green Line system. The Denton Trail discussed earlier will follow adjacent to

portions of this corridor.
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Figure 29. Map of Denton County A-Train Route.
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Redevelopment of Stations, Depot, and Rail Yard Facilities

In some instances abandoned railroad stations and depots have been utilized for

commercial and residential re-development or ‘infill development.’

Re-Development of Rail Yard

In December 1992, DART began not only construction of its light rail service, but also
the construction of its light rail vehicle service inspection facility at the former Santa Fe rail

yard, which is southeast of downtown Dallas (85).

Residential Re-Development of Freight Masters Building Fort Worth

As an example, a developer in the Dallas area (Carleton Residential Properties), utilized a
historic freight railroad building situated on the abandoned Cotton Belt Railroad on the east edge
of downtown Fort Worth for a multifamily community of 210 units known as the Depot
Apartments (91). This was an $18 million redevelopment of the circa 1914 former freight
master’s building. Construction of six four-story apartment buildings and the freight masters
building form an urban infill community between Fourth and Fifth streets, west of Elm Street in

Fort Worth. Figure 30 shows the old railway track of the Cotton Belt line and the location of the

Depot Apartments.
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Figure 30. Map of the Location of the Depot Apartments.
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Figure 31 shows the Freight Master’s Building, which now forms the ‘club-house’ for

this development and how the Freight Master’s Building is integrated into the development.

Source: (93)
Figure 31. “The Depot” Apartment Complex.

One of the main issues that had to be addressed in this redevelopment was the
environmental remediation of the site. Contaminated soil (with arsenic and other materials) had
been moved to this abandoned site many years previously. After the state’s voluntary cleanup
program the site was cleared for development in 2000 (91). The development was also an odd

shaped lot bordered by a retaining wall, railroad tracks, and a freeway. The warehouse that sat
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behind the freight mater’s building was torn down, but wood, ceiling trusses, and bricks from
this property were recycled and used throughout the development. As in many abandoned urban
rail sites, the Depot’s location is ideal with access to urban freeways, but also with access to the

downtown area for entertainment, tourist, and shopping areas.

Resumption of Freight Rail Service

Another activity that can occur on abandoned rail lines is the resumption of freight
service. Many of the activities to maintain rail right-of-way are designed keep the corridor intact
in order to preserve the corridor for future rail service. Several examples of such use have taken

place in Texas as discussed in the following sections.

KCS Line Reactivation of Rosenberg to Victoria

Kansas City Southern Railroad (KCS) announced in June 2009 that it was beginning to
operate freight trains on its newly rehabilitated line from Victoria to Rosenberg (94). This line
was part of the former SP Railroad. By rehabilitating the line KCS is able to shorten the route to
Mexico by approximately 70 miles and eliminate the need to operate over 160 miles of heavily

utilized UP track (95). Figure 32 shows this route.

Rosenberg intermodal terminal construction is

VICtDrIa/Rosen be rg scheduled for completion January, 2009.

Rosenberg to Victoria new line -
Construction currently underway
Scheduled for completion in 2" Qtr 2009.
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Figure 32. Rosenberg to Victoria Rehabilitated Line.
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KCS applied for a $100 million Railroad Rehabilitation and Improvement Financing loan
from the Federal Railroad Administration (97), which was approved in 2007, but according to
news reports in early 2009 KCS was not pursing this (98). As with many abandoned routes this
case study also provides interesting history as after the proposed abandonment, a property
dispute by landowners owning parcels adjacent to the right-of-way arose and there was also an
intervention by an RRTD that formed to save the route.

In December 1993, SP sought permission to abandon the route and filed a notice of
exemption with the ICC. This was granted subject to a public use condition under 49
U.S.C.§10906 prohibiting SP from disposing of the property and giving interested parties 180
days to acquire it. In early 1994, SP entered into negotiations to try to sell the route to another
carrier, which were unsuccessful. Later in 1994, the Gulf Coast Rural Rail Transportation
District (Gulf Coast) attempted to purchase or lease the route and was also unsuccessful. Gulf
Coast then petitioned in state court to try to condemn the segment and requested a temporary
restraining order and injunction that was granted by the court and enjoined SP from removing
tracks along the Victoria segment. SP had the case moved to federal court and attempted to
quash the state court’s temporary restraining order. Gulf Coast requested that the federal court
issue a further temporary injunction. In August 1994, the court found in favor of Gulf Coast. The
court’s reasoning turned on the fact that it decided that SP had clearly expressed its intent to
permanently abandon the rail line and that it had consummated its abandonment and therefore
ICC no longer exercised jurisdiction. At the time the suit was pending, SP filed a letter with the
ICC (now STB) reporting that Texas Parks and Wildlife had expressed an interest in acquiring
the segment for rail banking. The ICC reopened the abandonment proceeding in May 1995 and
issued an interim trail use that extended effective date of the notice of exemption for 180 days
and deferred SPs authority to abandon the line. This was extended twice and pushed back the
effective abandonment date to November 30, 1996.

In the meantime, SP and UP were in the process of merging. The merger was first
approved in August 1996. In 1998, after the SP/UP merger had already been approved, the STB
allowed a KCS subsidiary, the Texas-Mexican Railway, the right to purchase the dormant line as
a condition of the previously approved merger. This was executed on the express condition that

STB issue a decision determining that the Victoria segment remained subject to STB jurisdiction.
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This decision was granted in 2000. In March 2001, Texas-Mexican Railway purchased the
abandoned, former SP route.

In May 2002, adjacent landowners filed suit against Texas-Mexican Railway declaring
the right-of-way was abandoned as a matter of state law because STB did not exercise
jurisdiction over the line and that as a matter of state property law reverted to them. District
court denied the landowners suit dismissing it for want of subject matter jurisdiction. On appeal
the U.S. Court of Appeals for the Fifth Circuit (Baros v. Tx Mex Railway, 400 F.3d 228) affirmed
the district court’s findings. In the appeals court’s ruling it was held that the lower court’s
refusal to give preclusive effect to its prior decision in 1994 was correct and that the district court
did not abuse its discretion in refusing to give preclusive effect to its abandonment filing. The
appeals court noted that the order granting the temporary injunction had never gone into effect
because Gulf Coast had failed to post the bond, so SP had thus neither the incentive nor the
ability to appeal. The court also held that because the authorization initially granted by the ICC
was conditional the STB retained exclusive and plenary jurisdiction, so the district court properly

concluded that it lacked subject matter jurisdiction to hear the landowner’s suit.

Longhorn Railway Company Reactivation of Austin Route

In 1996, The Longhorn Railway Company, petitioned to get authorization from the STB
to operate a freight line, in Austin on a 162-mile line that runs from Llano through Austin to
Giddings (99). At the time of the petition to STB, only 82 miles of the 162 miles were in use.
The Austin & Northwestern Railroad abandoned 52 miles of the track from Smoot to Giddings
on the east side of Austin and 28 miles from Scobee to Llano on the west side. Capital Metro
had previously purchased the line, in 1995 for $1 million to use for mass transit in the future.
The Austin & Northwestern was owned by RailTex Service Company Inc (out of San Antonio)
and had operated the 82 miles of track since 1986 when it was purchased from SP. The line was
used to carry limestone, lumber, brick, waste paper, and various other materials. It crosses a UP
track, allowing businesses that use it to receive and send rail freight throughout the country. The
track also shared the line with The Hill Country Flyer, a weekend excursion train.

This deal soured with Longhorn Rail Company suing Capital Metro regarding its duties
as a common carrier (100). Longhorn was awarded $3 million by an Austin jury in 2001 (100).

Longhorn Rail Company filed a petition to the STB to abandon the line in 2000 (101). In 2000,
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Capital Metro cancelled Longhorn Rail’s operating contract and began freight operations with
another freight rail operator. In early 2010, a new commuter rail service began operations over

the corridor resulting in movement of freight service to nighttime hours.

State Park Trails

Preserved rights-of-way for trails can also exist within state-maintained parks.

Caprock Canyons State Park Trailway

The state purchased the land for this park in 1975 from an estate, but the trail opened only
after the 64.25 mile railway right-of-way was donated to Texas Parks and Wildlife in 1992.
Transportation enhancement funds were used by the state to convert the abandoned railway to a
multi-use facility (102). This 12-ft wide trail was opened in 1993 and is a hike, bike, and
equestrian trail. The trail has a crushed rock surface except at crossings and bridges. The trail
has 46 bridges and has the 772-ft Clarity Rail Tunnel, which is home to a colony of Mexican
Free tailed bats. The route passes through numerous towns north of Lubbock in the Texas

panhandle.

Tourism Activity

In a few instances, abandoned rail rights-of-way are utilized for tourist activities.

Texas State Railroad

The Texas State Railroad (TSR), operated by Texas Parks and Wildlife, is an example of
a tourist activity utilizing an old railroad route. The TSR began back in the 1880s after a state
prison was built at Rusk, and the prison planned to operate an ore smelter with prison labor.
After two railroads bypassed it, the state was able to persuade the Kansas & Gulf Shortline
Railroad Company to locate there; however, after many setbacks over the interceding years in
which the railroad rarely made a profit, the TSR was transferred to the Parks and Wildlife
Commission in March 1972. TSR was given a $3 million appropriation in August 1972 to
refurbish 26 miles of the original 33 miles between Rusk and Palestine (103). Recently financial
troubles with operation of the TSR resulted in the turnover from TPWD to local control of the
railroad operations and the hiring of a successful, private operator of other tourist railroads in the

U.S. Figure 33 shows the location of the Texas State Railroad.
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Source: (104)
Figure 33. Location of the Texas State Railroad.

Grapevine Vintage Railroad

The Cotton Belt Trail in Grapevine also utilizes portions of the old MKT trail between
Grapevine and Fort Worth, which DART owns and leases to the Fort Worth and Western
Railroad (FWWR). Known as the Grapevine Vintage Railroad, FWWR uses the track for tourist
excursions and weekend dinner trips by train. The cities along this 10 mile path own and
manage the trail within their own jurisdictions. When the project was first introduced the
planners apparently overlooked the fact that part of this trail fell within a railroad right-of-way.
Later, DART made policy changes that allowed the trail use to occur within the
right-of-way (105). Figure 34 shows an image of the Grapevine Vintage Railroad steam

locomotive at the Grapevine train station.
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urce: (106)
Figure 34. Grapevine Train Station with Grapevine Vintage Railroad Steam Locomotive.

Environmental Uses

In some instances abandoned routes and tunnels eventually have wound up providing an
environmental use, even if unintended. For example, the San Antonio Fredericksburg &
Northern Railroad tunnel close to Fredericksburg is now home to over three million Mexican
Free Tail Bats. Figure 35 shows the entrance to this tunnel with a picture of past rail activity
through the tunnel and at its current state.

The tunnel was completed after the San Antonio Fredericksburg & Northern Railroad
was chartered in early 1913. It opened for service on August 16, 1913, and the rail was
connected to Fredericksburg by October 18, 1913. Fredericksburg had been attempting for over
50 years to get a railroad to come to the city to serve the farmers and craftsman and reduce the
travel time of 10 to 11 days that it took—in good weather—to get to this city from San Antonio.
The tunnel is the only railroad tunnel ever dug in Texas east of the Pecos River and South of the

Panhandle. It was a straight bore of 920 ft (107).
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Source: (108)
Figure 35. The Fredericksburg and Northern Railway Tunnel.

The railroad was never a success, mostly because of the $134,000 cost to build the tunnel.
By 1914, the railroad was already in receivership; however, the train continued to operate for
almost 29 years (109). The route was unfortunate, though, that by the time it was eventually
opened the automobile and truck were rapidly becoming the major mode of transportation and it
never was able to turn a regular profit. Fredericksburg & Northern Officials twice tried in the
mid-1930s to induce the Southern Pacific to purchase the line. By 1941, the owners of the line
petitioned the War Department to sell the line and in February 1942 they petitioned the ICC to
abandon the route. While the community bitterly contested this abandonment with the ICC
arguing that ““if left without rail service the community would face a future of regression and
deterioration for a quarter of a century,” the ICC granted the abandonment petition in
May 1942 (109). The line was sold in the latter part of 1942 (107). In addition, the previously
mentioned Clarity Rail Tunnel located along the Caprock Canyon Trail also maintains a bat

population.
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Utility Purposes
Abandoned rights-of-way provide linear, cleared land that can also be used for utility

purposes. Two examples of using former rail corridors for utility purposes are provided below.

Houston East End

The area of Houston located east of downtown is known as Houston’s East End.
Previous TTI studies investigated rail operational scenarios in the East End area, including
analysis of several segments of abandoned rail corridors. Two of those corridors, discussed in a
previous section, are now utilized as paved trails. An additional line segment supports large

utility towers within the former rail right-of-way. Figure 36 shows the Google Maps Streetview

of the current use of this former rail line segment.
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Figure 36. Houston East End Utility Use of Former Rail Right-of-Way.
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Milford
Located parallel to IH 35E on US 77 in Milford, a stretch of abandoned rail line also
maintains large utility towers for transmission lines. Figure 37 shows these towers along the

former rail line. A concrete bridge abutment remaining from the rail line can also be seen in the

right foreground of the figure.
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CHAPTER 12: INFRASTRUCTURE (PART I1) CONCLUSIONS

OVERVIEW OF FINDINGS

Historical Overview

As with the growth in railroad track miles throughout the U.S., the miles of railroad track
in Texas grew exponentially in the late 1800s. Texas rail miles expanded until the 1930s and
while several abandonments had already taken place, the state began experiencing tremendous
loss of track in the second half of the 20th century. Today Texas still maintains over
10,700 miles of track, ranking it first in the country in track miles.

Texas, like most states, had numerous railroads sprawling to all areas of the state serving
community, agricultural, and industrial needs. As a result of the failure to maintain financial
viability of certain routes, due to railroad company mergers, modal competition from cars and
trucks, and regulatory changes, the railroad companies have abandoned over 6,000 miles of rail
track throughout the state. Some rail line segments were saved from abandonment by short line
railroad operators, or the rights-of-way was preserved for other purposes, such as hike and bike

trails through the efforts of both public and private sector groups.

Potential Abandonments

Most current rail line abandonments are expected to be shorter segments that likely
served a small number of customers. Loss of this rail service of this type can still result in major
impacts to rural roadways as freight is shifted to trucks and should remain a concern. One way
to evaluate which lines may be candidates for future rail line abandonment is to examine the
density of traffic on the line segments throughout the state. An examination of the rail line
density in Texas reveals that several low-density lines do exist and should be monitored by
TxDOT to ensure that valuable transportation assets are not lost. The report discusses several
ways in which the right-of-way underlying abandoned rails can be re-purposed and the corridors
preserved through interim means for potential long-term reactivation.

Additionally, many short line railroads are operating on rail line segments that were
deemed unprofitable by the former Class I owner and were often in relatively poor condition.
This combination makes it entirely possible for the state to experience the abandonment of line

segments operated by short line railroads. By providing service to many rural communities and
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businesses, creating jobs, and providing economic development opportunities, the approximately

40+ short line railroads remain very important to Texas.

Current Uses of Abandoned Rail Rights-of-Way in Texas

The literature indicates over 20 different potential uses of abandoned rail rights-of-way,
including uses for recreational, transportation, utility, and environmental purposes. Many of
these options have been utilized in Texas. Many corridor segments have been maintained for
rails-to-trails facilities. Several examples show major trail corridors in major urban areas that
provide needed bicycle and pedestrian-only transportation options. Additionally, several
corridors were utilized for major roadway projects, including highway expansion and toll roads.

One example shows the reconstitution of a formerly abandoned rail line for current rail service.

PART Il CONCLUSIONS

There is no guaranteed way to determine if a rail line will become abandoned in the
future. Many short line railroads are able to operate effectively despite their less-than-ideal
conditions. A change in the economic conditions or operating strategies may shift traffic back
onto a corridor that was previously lightly utilized. Many potential uses exist for preserving
abandoned rail corridors and the state should develop laws and policies that allow for maximum
flexibility in preserving rail corridors as future transportation assets.

TxDOT and local/regional planners should continue to monitor the rail system for low-
traffic freight rail lines that may be in danger of abandonment. Planners should work
cooperatively with private railroad companies to explore options for keeping freight rail lines in
service, but should abandonment be imminent, options for preserving the corridors should be
investigated. Care and forethought must be taken in how such policies are implemented. The
federal “railbanking” concept is one possible policy option for rail corridor preservation. Putting
a corridor into “interim trail use” status under this program leaves the corridor susceptible to
future reactivation by the railroad company when/if sufficient freight traffic in the corridor
warrants. As a result, such programs must be used with prudence to ensure that large public
infrastructure investments in a corridor are not later lost to rail line reactivation. On the other

hand, corridors capable of being purchased as “fee simple” from the railroads or adjoining land
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owners have been successfully used in the past for roadway construction and expansion and
transit development.

Preserving abandoned rail corridors as future transportation assets should become an
accepted and promoted practice within TxDOT. Legislative changes to make abandoned rail
corridor preservation and re-use more clearly within TxDOT’s authority, while desirable, are not
required for TxDOT to take a more proactive role in doing so. Preserving all potential
transportation corridors for rail or alternative uses will increase in importance as the state’s

population grows.
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APPENDIX A: PREVIOUS RELATED RESEARCH PROJECT
DESCRIPTIONS

This appendix contains passages from previously performed research deemed valuable
for providing a basic level of understanding for issues that might have been asked of TxDOT to

address during the 81st session of the Texas Legislature.

PROTECTING RAIL CORRIDORS AGAINST ENCROACHMENT - RESEARCH
PROJECT 0-5546, PERFORMED BY CTR

Description

This project examined means in which the public can protect rail corridors against
encroachment. It first examined the legal tools existing in Texas that could facilitate the
preservation of rail corridors. The project then investigated policies that have been adopted in
other states to set aside future corridors for new construction prevents incompatible land uses in
close proximity to existing rail corridors and preserve corridors that have been abandoned for
recreational or future transportation use. Finally, it examined various mitigation techniques that

could be used to lessen the impact of rail activity on surrounding communities.
Findings

Chapter 1. Rail Corridor Preservation

Freight Rail Preservation — Prior to the changes enacted by the Texas legislature in
House Bills 3588 and 2702, in 2003 and 2005, respectively, the state DOT did not become
actively involved in the private ownership and operation of freight rail. Neither TxDOT nor local
jurisdictions were given statutory authority to purchase, build, or operate freight rail. As a result,
there have been few incidences in which active freight rail corridor preservation occurred in
Texas aside from TxDOT’s 2001 decision to acquire the South Orient (Texas Pacifico) railway.
With the passage of HB 3588 and HB 2702, however, TxDOT was granted new authority to
construct, operate and own rail facilities—both transit and freight.

Passenger Rail Preservation — There are few instances in which jurisdictions, including

transit authorities in Texas, had been actively involved in preserving rail corridors intended
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specifically for future transit corridor use. This was accomplished through two mechanisms:
purchase and banking. The most prolific example of purchase of abandoned routes occurred in
the Dallas Fort Worth area by the Dallas Area Rapid Transit Authority. For example DART
utilized the purchase of abandoned freight routes to form the backbone of DART’s light rail

system.

Chapter 2. Corridor Preservation and Surrounding Authority

TxDOT’s Legislative Authority Regarding Rail Corridor Preservation — In 2005, the
Texas Legislature transferred all of the powers and duties related to railroad regulation
previously specified to the Railroad Commission to the TxDOT. This transfer of authority
incorporated the power to acquire property.

Property Acquisition — TxDOT is expressly authorized to acquire land for a rail ROW as
well as to acquire a property interest in land “determined to be necessary or convenient for the
department’s acquisition, construction, maintenance, or operation of rail facilities.” TxDOT also
has power to acquire property outside the right-of-way to mitigate for environmental impacts
associated with rail projects or establish buffer zones.

With respect to its authority to acquire property for the ROW, the department is
authorized to use any method to acquire the property interest, including voluntary purchase and
condemnation. However, the statute states the department’s preferred acquisition procedure is to
acquire fee simple for the ROW, and an easement for land not included in the ROW proper.' The
department may either acquire the land itself, or request that the city or county acquire the land.

Table A-1 outlines other acquisition tools that TxDOT can utilize.

! Fee simple refers to the acquiring the highest bundle of rights available for a particular property. Easements, by
contrast, refer to a right to use land in a particularly specified way (or prevent its use in another way) without
owning the land outright.

164



Table A-1. Acquisition Tools Available to TxDOT.
Acquisition Tools

e Hardship Acquisition—early acquisition of a parcel on a ROW project
at property owner’s request to alleviate hardship to the owner.

e The Protective Buy—early parcel acquisition to prevent imminent parcel
development that would materially increase right-of-way costs or tend to
limit highway alternatives.

e Donations—the department may accept donation of land along a
proposed corridor.

e Options—upon a project-by-project authorization by the commission,
the department may execute an option contract for the acquisition of
ROW and control of development rights. The option contract allows the
department to ensure that inconsistent uses do not develop within a
proposed corridor. The option contract allows the department to acquire
the land in the future without need to resort to the condemnation
process. The primary period of the option must be five years or less, and
subsequent extensions may not exceed five years.

The Power to Require the Cooperation of Political Subdivisions — Chapter 91 of the
Transportation Code relates to the authority of TXDOT over the state’s rail system and provisions
of this chapter require political subdivisions within Texas to cooperate in the department’s
efforts to establish and protect rail corridors. Specifically, Section 91.006 states that “[w]ithin
available resources, an agency or political subdivision of this state shall cooperate with and assist
the department in exercising its power and duties under this chapter.” This includes the
acquisition of property (and an interest in real property) that is necessary and convenient for the
provision of rail facilities. The statute authorizes TxDOT to direct the efforts of cities and
counties to ensure that they aid the overall rail project. However, it is relatively general in its
requirements and given its inherent limitation of “within available resources,” it may not impose
adequate direct obligations on political subdivisions to ensure that TXDOT can rely on their
cooperation.

Regional Transportation Authorities — In the absence of statewide regulatory authority,
another mechanism for achieving protection of rail corridors could be through the use of regional
authorities and special districts that are authorized to operate transit systems and with eminent
domain powers.

Texas Transportation Code has created three types of regional transportation authorities
that all enjoy essentially the same range of powers to provide for public transportation in the

applicable region. Table A-2 highlights the powers of these authorities. The major differences
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between these three regional transportation authorities are in their locations and compositions,
rather than their respective regulatory powers.

Table A-2. Power of Transit Authorities.

Powers of the MRTAs, RTAs, and CCTAs

e May acquire, construct, own, and operate a transit authority system. Possess all
powers “necessary or convenient” to operate a transit authority system. This includes
the authority to exercise eminent domain to condemn property.

e Powers limited to mass transit, defined as the transportation of passengers. Includes
any means of mass transport, including rail, but does not include freight rail.

Metropolitan Rapid Transit Authorities — Metropolitan Rapid Transit Authorities are
authorized in Chapter 451 of the Texas Transportation Code. Originally, these entities could be
created only by cities with a population of 1.2 million. These principal cities had to have created
an authority by the end of 1985. In 1993, the statute was amended to allow adjacent, alternate
cities within the metropolitan area of the principal city, to create authorities in areas not
previously covered by an authority. At present, principal cities are no longer allowed to form
Metropolitan Rapid Transit Authorities.

Regional Transportation Authorities — Regional Transportation Authorities, authorized
by Chapter 452 of the Transportation Code, are similar to Metropolitan Rapid Transit
Authorities, except that they can be created in less populous areas. Regional Transportation
Authorities can be created by principal municipalities having a population of 350,000 or more,
by the county in which a principal municipality is located, or both.

Coordinated County Transportation Authorities — Finally, the Commissioners Courts of
counties that are adjacent to a county with a population of one million or more, and are not
otherwise part of a Regional Transportation Authority, may create a Coordinated County
Transportation Authority.

Regional Mobility Authorities — In addition to the regional authorities contemplated in
the Transportation Code, counties may form RMAs to undertake particular transportation
projects contained in state and local transportation plans. A county or group of counties can
create an RMA. RMAs have similar powers to their transit counterparts.

While the statute authorizing creation of RMAs was motivated to facilitate the
construction and operation of toll roads, RMAs are also authorized to undertake passenger or

freight rail transportation projects. RMAs have the same powers as the Transportation
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Commission for property acquisition associated with a transportation project. The RMA’s
authority to acquire property and construct a transportation project is not limited to counties
within the RMA, provided that the county into which the project extends grants its approval and
is given the opportunity to join the RMA.

Inter-municipal Rail Districts — In 1992, the 72nd Texas Legislature provided for the
creation of Inter-municipal Commuter Rail Districts to provide commuter rail service between
two municipalities that have a population of 450,000 or more. ICRDs are located no more than
100 miles apart.

ICRDs are authorized to acquire, construct, develop, own, operate, and maintain
intermodal and commuter rail facilities inside or connected to political subdivisions within their
district. They are authorized to condemn through eminent domain proceedings any land that is
necessary for the provision of commuter rail facilities. This includes land in fee simple as well as
an interest less than fee simple, including right-of-way and easements. This is, however, subject
to the provision that the district shall to the extent possible, use existing rail or intermodal
transportation corridors for the alignment of its system.

Currently there is only one ICRD: the Austin-San Antonio ICRD. However, the Gulf
Coast Freight Rail District has the option to add an ICRD should they chose to do so. The 80th
Texas Legislature also authorized the Lower Rio Grande Valley to create an ICRD.

Freight Rail Districts — Chapter 171 of the Transportation Code authorized creation of
Freight Rail Districts for counties with a population above 3.3 million. FRDs are authorized to
exercise the power of an ICRD but are narrowly tailored to provide freight rail facilities. FRDs
have the same project powers of RMAs. As of 2008, Texas had one FRD created: the Gulf Coast
Freight Rail District.

Rural Rail Transportation Districts — The Texas Legislature also provided for the
creation of Rural Rail Transportation Districts in 1981. RRTDs can be created as a single county
district or by multiple counties that constitute a contiguous geographic area. These districts are
intended to help protect against abandonment of existing rail facilities. In order for a county to be
eligible to form a RRTD, there must be a rail facility located within the county that is in the
process of being abandoned through bankruptcy court or Surface Transportation Board

proceeding, or that carries less than 3 million gross tons per mile per year.
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RRTDs are authorized to plan, acquire, construct, own, and operate rail facilities. They
are authorized to condemn through eminent domain proceedings any land that is necessary for
the provision of rail facilities. This includes land in fee simple or an interest less than fee simple,

and includes ROW and easements.

Chapter 3. Municipal Land Use Authority

Given the lack of statewide or regional zoning authority in Texas, another option for
protecting rail corridors is to seek the cooperation of those political subdivisions that do posses
general zoning powers. In Texas, the political subdivisions that possess the most extensive
zoning powers are municipalities. There are two types of cities in Texas: general law and home
rule cities. General law cities have many of the same powers as home rule cities, but their powers
are limited rather than absolute.”

Home Rule and General Law Municipalities — The Texas Local Government Code
divides general law municipalities into three types. The differences are based primarily on the
size of the community at the time of incorporation.’ Both general law or home rule cities
generally enjoy the same powers with respect to the provision of transportation facilities or the
protection of rail corridors. Texas Local Government Code Chapter 211, defines the zoning

powers, as well as enables municipalities with the creation of those powers (Table A-3).

2 Tex. Dep’t of Transp. v. City of Sunset Valley, 146 S.W.3d 637 (Tex. 2004).
? The distinction allows the legislature to pass laws that affect only a certain class of municipalities.
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Table A-3. Municipal Powers in Texas.

e Property Acquisition: All municipalities are authorized to hold, purchase, or convey
property located in or outside the municipality, if doing so carries out a municipal
purpose. Providing for a transportation project would safely fall under the definition
of municipal purpose.

e Land Use Regulation (Zoning): The general power of a municipality to enact zoning
regulations is established by statute and applicable to general law and home-rule
cities. The purpose of zoning is to promote the “public health, safety, morals, or
general welfare,” as well as protect historical and cultural areas of importance.

e Extraterritorial Jurisdiction (ETJ): The ETJ of a municipality is the unincorporated
area contiguous to the boundaries of the municipality. The size of the ETJ varies
ranges from 0.5 to 5 miles. A municipality may impose some zoning-type regulations
on subdivisions within its ETJ. When the regulations of the municipality conflict with
those of the county, the more stringent provisions prevail. However, these powers are
much more limited than the municipality’s zoning powers within its municipal
boundaries. In particular, municipalities may not impose land use or restrictions on
subdivisions within their ETJs.

County Powers — The most relevant county power for rail corridor protection arises out
of a county’s authority over public roads and highways. Commissioner’s Courts have the power
to exercise general control over all roads and highways in a county. A county may lay out and
establish, change, discontinue, close, abandon, or vacate public roads and highways.

It is not clear whether the authority of counties to control public roads extends to rail
corridors. The answer depends on whether rail facilities are public roads within the meaning of
the statutes. The Texas Constitution states that, “[r]ailroads heretofore constructed or which may
hereafter be constructed in this state are hereby declared public highways...” While this could
suggest that railroads are encompassed in the statutes relating to county roads, no court has
interpreted this provision to extend a county’s authority to regulate public roads to cover
regulation of railroads.

Power to Acquire Property — Texas counties are not privileged with the power of eminent
domain. Eminent domain powers are assigned to counties to serve particular purposes. There is
no direct grant of authority to condemn property for purposes of acquiring a railroad right-of-
way or protecting an existing rail corridor. The general grant of eminent domain power is
instituted in Local Government Code section 261.001, which provides that “[a] county may
exercise the right of eminent domain to condemn and acquire land, an easement in land, or a

right-of-way if the acquisition is necessary for the construction of a jail, courthouse, hospital, or
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library, or for another public purpose authorized by law.” It is possible that this provision can be
interpreted to convey eminent domain power for purposes of protecting rail corridors when read
in conjunction with certain provisions of the Transportation Code.

Section 91.002 of the Texas Transportation Code establishes the “acquisition, financing,
construction, operation, and maintenance of a rail facility” as a “public and governmental
function, exercised for a public purpose and matters of public necessity.” This suggests that
actions taken to establish a rail corridor by the county would be considered a valid public
purpose. The question, then, is whether this action is “authorized by law.”

While most of Chapter 91 of the Transportation Code relates to the authority of TxDOT
over the state’s rail system, counties are implicated by the operation of two statutes. Section
91.006 states that “[w]ithin available resources, an agency or political subdivision of this state
shall cooperate with and assist the department in exercising its power and duties under this
chapter.” That includes the acquisition of property, or other interest in real property, that is
necessary and convenient for the provision of rail facilities. Furthermore, counties may “convey
title to or a right in property determined to be necessary or convenient by the department under
this chapter.”

It is unclear whether a county may act of its own volition in acquiring property for a rail
corridor. Both 91.006 and 91.094 seem to limit the participation by political subdivisions to
situations where TxDOT has taken the lead by coordinating the corridor project. A county that
seeks to acquire property for a rail corridor without the consultation of TxXDOT may open itself
to a legal challenge on the grounds that it is not acting within a power expressly granted by the
Texas Constitution or by statute.

Limits of County Power — In sum, Texas counties are much more constrained in their
ability to regulate land use than are municipalities and generally do not have zoning authority.
However, in very limited situations, some Texas counties have been granted some zoning powers
authorized by specific grants from the state legislature. In these limited cases where zoning
authority was granted to a county, it was typically given in connection with a recreational area, a
military base, or the protection of lake front areas. Additional authority is given to the
commissioners courts in certain urban and suburban counties to adopt rules to provide for the
“safe, orderly, and healthful development of the unincorporated area of the county.” However,

this additional authority explicitly does not include use or area restrictive powers. It is generally
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limited in establishing rights-of-way widths, lot frontages, and set back lines. Comal County is
an example of a county using this limited zoning power, and to date, no grants of zoning powers

have been given to counties in connection with transportation planning.
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Description

This multi-year project produced several reports and products that extensively evaluated
the history, status, and potential future of Rural Rail Transportation Districts that formed in the
State of Texas since the state legislature first authorized them in 1981. RRTDs are subdivisions
of Texas state government that have the power to purchase existing rail lines that may be
threatened with abandonment, to purchase and operate existing rail lines, or to build new railroad
and intermodal facilities. The reports also describe the recent trends that allow districts more
latitude to act as regional economic development tools rather than only as infrastructure

preservation entities.
Findings

Overview of RRTDs

Purposes for Forming a RRTD — The two main goals behind forming a rail district
have historically been rail line preservation and economic development. These two purposes
have been borne out in the types of rail districts that exist in Texas today. When first authorizing
RRTDs, the 67th Legislature included four legislative findings, or reasons, that had motivated
their action to allow formation of these special districts. These reasons were:

e The state contains many rural areas that are heavily dependent on agriculture for

economic survival.
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Transportation of agricultural and industrial products is essential to the continued
economic vitality of rural areas.

The rail transportation systems in some rural areas are threatened by railroad
bankruptcies and abandonment proceedings that would cause the cessation of rail
services to the areas.

It is in the interest of all citizens of the state that existing rail systems be maintained
for the most efficient and economical movement of essential agricultural products

from the areas of production to the local, national, and export markets.

These statements articulate that the 67th Legislature’s primary concerns were the

transportation benefits that could be achieved by preservation of rail transportation assets in rural

areas. Twelve years later, the 73rd Legislature added three additional legislative findings by

passing SB 968 that linked RRTDs more closely with economic development. These were:

Rural rail transportation districts are appropriate political subdivisions to provide
for the continued operation of railroads, which are declared by Article X, Section 2,
of the Texas Constitution to be public highways.

The creation, re-creation, financing, maintenance, and operation of rural rail
transportation districts and facilities acquired by the districts under this Act will
help develop, maintain, and diversify the economy of the state, eliminate
unemployment or underemployment, foster the growth of enterprises based on
agriculture, and serve to develop and expand transportation and commerce within
the state under the authority granted by Article III, Section 52-a, of the Texas
Constitution.

Financing by rural rail transportation districts for the purposes provided by this Act

is a lawful and valid public purpose.

These findings express the legislative intent for RRTDs to preserve the rail lines in rural

areas of the state for economic as well as for transportation reasons. They also make clear that

the spending of public funds to preserve rail and encourage economic activity along rail lines can

benefit the public.

Since 1993, additional amendments to the legislation have further focused the ability of

RRTDs to foster economic development. Changes to the statute, passed in 1997 by HB 2462 of

the 75th Legislature, have made it possible for single counties to form rail districts. This
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capability has led to formation of several RRTDs focused on specific rail construction projects at
planned or existing goods distribution centers around the state. This very localized, project
specific application of a RRTD’s powers has increased interest in the formation of new districts
as another tool that development planners and local government leaders can use to attract new
businesses to their area.

Many manufacturing firms will not consider constructing a new plant or relocating to
rural sites that do not have rail access in addition to highway access for trucks. Additionally, they
prefer sites served by more than one rail carrier so that competition between railroad companies
will reduce the rates that they must pay to move freight. The use of RRTD legislation to provide
rail transportation options in new areas of the state has also attracted private businesses to enter
into joint agreements with RRTDs in order to develop exclusive projects through a public-private
partnership. This smaller, more local type of district has become the most common being formed
during the last five years. This trend is mainly in response to the need for more development of
this type to handle increased trade, the changes made to the statutes, and a slow-down in longer
branch lines being abandoned by the Class I railroad companies.

Powers and Duties of a RRTD — Section 5 of the rail district statute outlines the powers
and duties of a RRTD. Each of the districts responsibilities are explained in legal terms in the
statute, but this section of the guidebook will provide an overview of many of them. Among the
powers granted to a RRTD are:

e A district may plan, acquire, construct, complete, develop, own, operate, and
maintain rail facilities inside or outside the district.

e A district has the right of eminent domain to acquire lands in fee simple (outright
ownership) or any interest less than fee simple.

e A district may sue and be sued.

e A district may acquire by grant, purchase, gift, devise, lease, or otherwise may
hold, use, sell, lease, or dispose of real and personal property, licenses, patents,
rights, and interests necessary, convenient, or useful for the full exercise of its other
powers.

e A district may enter into agreements with any other public utility, private utility,
communication system, common carrier, or transportation system for the joint use

of its facilities, installations, or properties within or outside the district.
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A district may adopt rules to govern operation of the district, its employees, the rail
facilities, service provided by the district, and any other necessary matter
concerning its purposes.

A district may enter into joint ownership agreements with any person.

A district shall establish and maintain rents or other compensation for the use of the
facilities owned or controlled by the district in sufficient amounts to pay all
expenses necessary to the operation and maintenance of the properties and facilities
of the district and any interest and principal on all bonds issued by the district.

A district may make contracts, leases, and agreements with, and accept grants and
loans from the United States of America, its departments and agencies, the state, its
agencies, and political subdivisions, and public or private corporations and persons,
and may generally perform all acts necessary for the full exercise of the powers
vested in it.

A district may acquire rolling stock or other property in any of several manners as
outlined in the statute.

A district may sell, lease, convey, or otherwise dispose of any of its rights,
interests, or properties not needed for the efficient operation and maintenance of the
system.

A district may, by order of its board, sell, lease, or otherwise dispose of, at any
time, any surplus materials or personal or real property not needed for carrying out
its powers.

A district by resolution may adopt rules and regulation governing the use,
operation, and maintenance of the system and shall determine all routings and
change them whenever the board considers it advisable.

A district may lease all or part of its rail facilities, or contract for the use or
operation of the rail facilities, to any operator and encourage the use of private
firms to accomplish these tasks.

A district may contract with any county or other political sub-division to provide
rail transportation services outside the district boundaries.

A district must adopt an annual operating budget and publish notice of its hearing

to adopt such a budget.
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e A district board shall, by resolution, name one or more banks for the deposit of
district funds, which may be invested as other public funds.
e A district may not abandon a rail line of the district with respect to which state
funds have been loaned or granted unless the abandonment is approved by the
Texas Transportation Commission as being consistent with the district’s mission.
The broad powers granted to rail districts have given them the potential to accomplish much;
however, lack of a stable funding source has proven problematic.

Funding Rural Rail District Activities — The only statutory funding source that has
been made available to RRTDs, other than receiving donations of cash and real property, has
been the authority to issue revenue bonds and the use of anticipation notes. Specific rules for
these methods are included in Section 6 and 6A of the RRTD statute. Because RRTDs need an
adequate revenue stream to repay bonds and notes this funding method is not attractive.
Currently, at least one RRTD is considering being the first to issue bonds as permitted in the
statute.

Unfortunately, up until now, only RRTDs that have been able to obtain multi-million
dollar grants from outside sources have had the capital available to fund robust activities. Two
RRTDs, the South Orient Rural Rail Transportation District and the Northeast Texas Rural Rail
Transportation District, have been successful in gaining state financial assistance through state
appropriations bill riders and in one district, the Centex Rural Rail Transportation District, a
Class III rail operator has paid for long-term rights to operate on the RRTD’s line. Such outside
funding sources, from both public and private sources, have enabled these districts to continue
rail service over the lines. Other RRTDs have been formed early in the abandonment process and
have sought to purchase the rail assets in their district, but without a stable, identified funding
source have not been able to purchase the line and prevent its abandonment and scrapping.

The use of innovative financing techniques is the newest trend in funding for RRTDs.
The statutory power to accept “grants and loans from the United States of America, its
departments and agencies, the state, its agencies, and political subdivisions, and public or private
corporations and persons” opens up numerous possible funding sources to RRTDs. These
programs can be based either upon the transportation aspects of the railroad or on the economic
development that preserving such a line can encourage. Except for the prohibition from levying

or collecting ad valorem (property) taxes, there are very few limitations within the RRTD statute
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as to what funding sources may be used. As with any small business or local government, it
behooves members of RRTD boards to be entrepreneurial in seeking out these sources. Recent
examples of economic development-type funds being appropriated to Texas short line railroads
include:
e The NETEX RRTD obtained a $1.5 million dollar grant from the U.S. Department
of Agriculture to purchase and rehabilitate track.
e The Peanut Railroad between Dublin and Gorman received a $2 million dollar
grant from the Texas Department of Economic Development and the Texas
Department of Agriculture to rehabilitate its track. (Although this line is not
associated with a RRTD, this case illustrates how a light density line with an
identified traffic base can obtain such funding if it can make its business case
known and explores all available funding sources.)

There are also a number of transportation-related funding programs generally used for
highways that can be made available for railroad improvements under certain conditions. This
trend to have more flexible, multimodal transportation funding began in 1991 with passage of the
Intermodal Surface Transportation Efficiency Act (ISTEA) that authorized certain highway trust
fund dollars to be used for other transportation modes and focused attention on the need for
freight transportation planning at the state and local levels.

A recent Federal Railroad Administration report listed several examples of transportation
funding sources from the Transportation Equity Act for the Twenty-first Century (TEA-21), the
latest national transportation funding bill passed in 1998 that has been applied to railroad projects
around the U.S. These funding sources include the following programs:

e National Highway System.

e Surface Transportation Program.

e Congestion Mitigation and Air Quality (CMAQ) Improvement.

e Transportation Infrastructure Finance and Innovation Act (TIFIA).

e Railroad Rehabilitation and Improvement Financing (RRIF).

e National Corridor Planning and Development and Coordinated Border
Infrastructure Programs (Corridors and Borders).

e Transportation and Community and System Preservation (TCSP) Pilot Program.

e Transportation Enhancements Program.
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e Light Density Rail Line Pilot Projects.
e High-Speed Rail Program.

Not all of these programs may be applicable to the needs of RRTDs, nor are all RRTDs
eligible for each program, but every possible avenue for funding should be identified and
evaluated. For example, RRTDs will most likely not be interested in undertaking projects of over
$100 million that require repayment under the TIFIA loan program. Nor will the High Speed
Rail development program be likely to affect the low-density lines generally owned by RRTDs.

In addition, each of these TEA-21 programs has distinctive rules regarding how to apply
for funding. In some programs, state government may coordinate submission and prioritize
applications on a statewide basis before sending them on to the federal government. For
example, to apply under the Corridors and Borders Program, a RRTD project would have to
compete against and rank higher than other projects at the state level, including high profile
highway projects, before it could advance to be considered for an award from the U.S. DOT. A
similar competition for funds occurs under the Transportation Enhancements Program although
its projects are decided at the state transportation commission level. Applying under this program
might be more advantageous for RRTDs in some cases, however, because funds from this
program are designated specifically for non-traditional, but still transportation-related, projects.
A peculiarity of this program is that it can fund recreational trail development or restoration of a
railroad depot into a museum or historical park, but U.S. DOT guidelines have precluded
enhancement funds from being used to continue railroad operations.

Other programs, such as CMAQ, apply only in urban areas that the Environmental
Protection Agency has designated as federal non-attainment areas for air quality. A few of the
existing RRTDs may be located in or near such areas, but most are not. Most federal level
programs for rail are either underfunded or have not received federal appropriations. For
example, the Light Density Rail Line Pilot Project was authorized by TEA-21, but has not been
appropriated funds by Congress since TEA-21’s passage.

Possibly the most promising of these programs for small railroads, the RRIF was
authorized to provide both grants and loans to the rail industry and state government entities for
rehabilitation of rail infrastructure. The grant portion was not funded, but the loan segment of

this provision has recently been activated after a long battle over rulemaking for the program.
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The program will have $3.5 billion in low interest federal loans and loan guarantees
available of which $1.0 billion is reserved for Class III railroads such as those operated in
RRTDs. One problem is that loans must be repaid and RRTDs or their operators often cannot
generate enough revenue to repay large loans of this type.

Because each program’s requirements and application procedures are different, RRTD
boards must carefully study whether any of these programs would meet their needs and judge
whether or not an application under any specific program has a reasonable chance of success.

Spending time and effort pursuing the most promising programs would be wise since
RRTDs have limited personnel and resources to expend. Federal program managers for each
specific program should be able to advise RRTD board members on program applicability to rail
district use. Local TxDOT district planners and TxDOT’s multimodal planning section in Austin
should also be consulted for guidance regarding applicable federal programs.

Before deciding to form a RRTD, officials should evaluate the potential for such a
governmental entity to accomplish its goals. It is very unlikely that a RRTD will be successful

unless there is a commitment of both personnel and fiscal resources to the venture.

Rural Rail Transportation District Best Practices

Factors for an Effective RRTD — Several factors that have proven essential in
forecasting the potential ability of an RRTD to carry out its functions effectively were identified
during the research project based upon the experiences of the existing districts. These factors fall
into four main areas:

e Financial capabilities.

e Board activity level.

e Business operational practices.
e Legal and ownership issues.

County commissions that are considering formation of a RRTD should review these
factors beforehand to help in making their decision on whether to proceed. A listing of
characteristics describing desirable backgrounds for board members should also help them in
selecting appropriate leaders for each RRTD board.

While there is some variance from district to district regarding niche markets or products

that will be moved by rail, the RRTDs that have proven successful in preserving rail
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infrastructure and developing new rail facilities have several common features that have
contributed to their success. Because each district developed under different conditions and the
ownership characteristics of each RRTD are not equal, these factors will be evaluated based
upon the assumption that the RRTD has ownership of both the existing track infrastructure and
its underlying right-of-way.
Financial Capabilities — One of the determining factors in the success or failure of a
RRTD is its financial status. The costs of acquiring and operating an abandoned rail line are
considerable, and without sufficient financial backing and business prospects, it is unlikely that
the RRTD will be able to preserve the rail line. Some of the primary financial considerations for
RRTDs are summarized below.
Capital Expenses — The following are a brief description of the capital expenses RRTDs
may experience.
e Acquisition costs include the cost of the land, the right-of-way, and infrastructure
(rail, ties, ballast, etc.) of an abandoned line and any existing support facilities.
e Rehabilitation costs will vary according to the current condition of the rail line.
Many lines that are being abandoned may have been in gradual decline due to
decreasing use and maintenance by the abandoning rail company.
e Construction costs must also be considered if a new spur line or supporting
facilities are planned.
Funding Sources — The following are some of the funding strategies RRTDs may use to
finance capital and operating expenses.
e Issue revenue bonds to finance acquisitions and construction.
e Apply for gra