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* The Presumptive Level for Definition of Driving Under the Influence
. of Alcohol Should be Reduced from 0. 15% to 0. 10% By Weight of
Alcohol in the Blood.

 * Virginia Should Permit the Use of Breath Tests in Additionto Chemi-

cal Tests of the Blood for Presumptive Evidence of Driving Urder
~ the Influence.
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RECOMMENDATIONS TO THE 1872 VIRGINIA GENERAL lASSE MBLY

PART ONE

The Pregumptive Level for Definition of Driving Undcr the Infivence
of Alcohol Should be Reduced from 0.15% to 0.10%
by Weight of Alcohol in the Blood

A CONTINUING PROBLEM

The drinking driver haslong been recognizedas a serious threat
to safety on the highways. All 50 states are consistent in making it an
offense tc operate a motor vehicle whlle under the influence of alcohol. 1

Statistically a small percentage of drunken drivers has turned
the nation's highways into a "virtual battleground", exacting a toll of
28,000 persons kilied annually in 800,000 accidents. The dollar cost
of the drinking driver has been conservatively estimated at between 7
and 8 billion dollars a year. 2 ‘

In 1970 alcohol contributed to the deaths of over 340 drivers on
the Commonwealth of Virginia's roads and a tfotal of 19,000 crashes.
But the Virginia Department of State Police, compilers of the statis-
tics, are quick to point out that the figures do not indicate the true
numbers since intoxication is frequently unreported when there does
not exist sufficient evidence to justify prosecution.3

Figures, however, can illuminate only part of a multifaceted
national tragedy of alcohol-related accidents. To understand the seri-
ousness of the problem one must examine the American citizen's re-
sponse to alcohol and driving.  In conjunction with this reaction, an
appreciation of the research evidence linking alcohol and accident cau-
saticnand Virginia's current response to alcohol on its highways should

1. Nofe — "A State Statute to Prevent the Operation of Motor Vehi-
cles by Persons Under the Influence of Alcohol, " Harvard Journal
of Legislation 280 (1967).

2. Halverson, Guy, Stop the Drunk Driver, Chr1st1an Science Pub-
lishing Society, Boston, Massachusetts (1970) p. 1.

3. Virginia Traffic Crash Facts, Department of State Police, Rich-
mend (1970) p. 21,
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lead to the formulation of effective countermecasures in restricting the
drunken driver. '

Today in the United States driunking is typical behavior while
compleie abstinence and alcoholism are atypical. Studies have shown
that 75% of the adult populationuses alcohol with 33% of the adults drink~
ing and drlvmg together at Jeastonce aycar.4 Thealcoholicpopulation
ov Virginia is estimated at 50,000 by the Virginia Department of Health
with most of them having operator's licenses. 9 :

Drinking varies among the different levels of society, though
men and younger peopledrink greater amounts thando women and older
people.

Evidence exists that both the prevalence and level of drinking
by women are increasing. With the diffusion of customs it can be ex-
pected that the relatively higher level of drinking in urban upper social
levels will be followed by an increase in the proportion of drinkers
among women of lower status and persons in the smaller towns and
rural sreas.6

A person's proclivity for drinking and driving is essentially a

sociological and anthropological variable rather than a psychological

one.’ By changing society's relationship to alcohol by increasing ap-
prehension of detection or penalties elected representatives may be
able to lessen any behavioral link between drinking and driving.

In examining thedimensions of thedrinking driver problem, one
must distinguish between the social drinker who may have had '"one too
many" and the chronic heavy drinker. Dr. Julian Waller was the first

4. Kempfer, G., Fink, R., Clark, W. B., and Goffman, A. S.,""Fac-
- tors Related to Amount of Drinking in an Urban Community, " Cali-
fornia Drinking Practices Study Report No. 6, Division of Alconolic
Rehabilitation, California State Department of Public Health, Berke-

ley (April 1963).

5. Virginia Traffic Safety News, Vol. 254 (August 1970) p. 3.

6. Cahalan, Don, Cisin, Ira H., and Crossley, Helen M., American
Drinking Practices: A National Study of Drinking Behavior and At-
titudes. Publications Division, Rutgers Center of Alcohol Studles,
New Brunswick, New Jersey (1969) p. 199.

7. I?ldo -
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researcher to show that the driuking driver who has caused a highway
accident is rarely just an unlucky citizen, but is rather a sociaily de-
viant person who has most likely had some contact with community
organizationg involved in alcohc! rehabilitation. 8

Other sources further differentiate betwecn:

(1) The problem drinker, who is thought to cause the majorlty
of fatal accidents.

(2) The sccial drinker, whohas frequently had "onetoo many"

so that his blocd alcohol level, though not as high as the
problem drinker's, still affects his driving.

(3) The novice drinker, whose inexperience is a contributing
factor to highway mishaps. 9

(4) The young drinker, whose driving patterns are not well
enough ingrained to permit him to react properly in an
emergency even with a low blocd alcohol content, The
ability and frequency with which minors are able to obtain
hard liquor has surprised even experienced statisticians
in the field, 10

A Baylor University study summed up the current state of knowl-

edge as to the disproportionate involvement of heavy drinkers in high-
way accidents.1l Their study showed that "80% of the fatalities were
maladjusted in that they were either alcoholics or had personality dis~
orders or both.! They also found that 80% of the fatalities had prior
psychological stress and driving records which were indicative of path~
ological behavior. The Baylor researchers concluded that if alcohol
is added to a driver's personality pattern, a stressful event, and the

d

8. Waller, J. A., "Identification of Problem Drinking Among Drunken
Drivers," Journal of American Medical Association," Vol. 200
(1967) pp. 114-120.

9. Halverson, op. cit., p. 17.

10. U. S. Department of Transportation, 1968 Alcohol and Highway
Safety Report, U. S. Government Prmtmg Office, Washmﬂ"ton,
D. C. (August 1968) p. 67.

11. Brown, S. L., et al. "Drivers Who Die," Alcohol Safety Study,
Baylor Umvers1ty, Houston, Texas (1968).
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resulting intrapsychic reaction, then a bhigh probabhility of an aceident
regults. A prominent investigator views the problein numerically by
approximating 100, 000, 000 registered driverswith 70,009,00C ¢ them
occasionslly driving while under the infivence ofzlcohol. Tne alcohoi-
ic population at 6% of the adult population keccines 6,000,000; with
64,000, 0G0 ﬂon—pvonlemdrmkmg,drlve1 s. Postulatingan equ.alnumu:i
of fai..aml >s 1o each group, it follows that the prob’le*n dr mkrr repre-
sents g risk 10 times greater than does the social drinker.

Ifdrinking alcohcl and driving are so commonly linked vwith high-
way accidents it might be expected that the gcuet‘a.l pablic-would beoui~

raged at adriver whodrinks so asto endanger thoseusing the highways. =

Butgenerally public opinion and the socialstigina of being appreherded
for driving while intoxicated are insufficient to prevent the impaired
driver from using the road. His self-esteem causes a natural psycho-
logical rejection of the possibility of a crash or the possibility that a
police officer will recognize his alcohol-impaired driving. Not only
does he fecl thereis arelatively small probability of being apprehended,
he feels sure that if apprehended he will not be convi: ted 13

In spite of the driver's reaction to the problem, the general

public, though unsure of the scientific basis for measuring the blood

alcohol ievel, does realize that increased levels of consumption pro-
duce an increased driving risk. The DOT study cn public opinion found
that the majority of people believe that a violaticn of a drunkendriving

law too frequently leads to too small a penalty and that "two drinks™

leaves a person "too intoxicated todrive safely."14 In short, the sur-
vey indicated that the public is concerned over the hazard of the alcohol-
impaired driver and is willing to support strong countermeasures to
remove him from the road. With this rejection of the drunken driving
penalues as "too lenient, " wide support was indicated for such strong
speciiic changes as legislation "to jail indiv 1duals whodrive after more
than one dl'mk. 15

12. Little, Joseph W., '"Some New Departures in Controlling Drunk
Drivers,'" Traffic Quarcerly, Vol. 25 (January 1971) p. 131.

13. Halverson, James W., M. D., "Alcohol-Related Automobile Crash'
Problems," in a staternent to the American Association of Au.to-—»

motive Medicine (October 1269).
14. U. S. Department of Transportation, op. cit,, p. 88.
15. JIbid., p. 91.
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, The early history of the promulgation oit'presumptive statutes"
. was marked by an intuition that the constituency of most legisiators knew
little about chemical tests todetermine intoxication. Convincing voters
of the utility of such a ncw tactic was deerned toodifficult for the pru-
dent politician. The statutes themselves are based upon a percent by
weight of alcchol in the blood based upon milligrams of alcohcl per one
hundred Cubic centimeters of blood. The terminology "maximum legal
blood alcohol concentration" means that a presumption of intoxication
israised by higher concentrations, though this can be rebutted with evi-
dence of sobriety. The presumptive level is thus not an actual legal
limit analogous to maximum legal limits for speed. 16

Public officials, including legislawl*s, police administrators, -

-prosecutors and judges all were wary of using such a new, seemingly
absolute weapon against the drunken driver. So to be completely fair
and in order togain initial acceptance the most liberal f10u1e of 0.15%
was adopted by most states including Virginia, 17

The second reason that the generous 0.15% level was adopted
was because the experimentation used to arrive at that level primarily
relied onlaboratory psychophysical tests. More recently in anattempt
to simulate the actual driving task scientists have attempted to use
alcohol-impaired drivers on obstacle courses. The results of the
more modern studies have shown that no one is fit to drive a motor
vehicle when he has a 0.10% blood alcohol level and that a 0.15% level
leaves too many potential accident generators on the highway. Real-
izing this as early as 1960 the American Medical Association recom-
mended the adoption of the 0.10% presumptive level and the Uniform
Vehicle Code has also recommended.a presumption after 0.10%.19

16, 1970 Leglslattve Review, Insurance Institute for Hlo‘hway Safety,
pp. 14-17,

17. Donigan, RobertL., "Chemical Test Law in the United States,'in

Alcohol and Traffic Safety Proceedings of the 4th International Con~

ference on Alcohol and Traffic Safety (1966) p. 124.
18. Ibid. ‘

19, Watts, Poindexter L.,'"Some Observations on Police Administered
Tests for Iniomcatlon, " 45 North Carolina Law Review 34 (1966)
p. 103.
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ALCOHOL AND DRIVING ABILITY

~ "A close look at current research findings consistently shows a
deterioration of driving performance at the 9.10% blood alcchol level, 20
Further, little value could be ascertained in making the artificial dis--
tinction between intoxication and mere impairment presently existing
in Va. Gode Ann. 8 18.1-56.1. Some have justified the exictence of
two standards by arguing that it provides leeway in making arrests
where there might be somedoubtasto a conviction onthe more serious
charge. But according to the Va. Code Ann. "impaired driving'" is a
lesser offense included under driving under the influence andno person
istobe initially charged with the offense of impaired driving. "Thus,
in terms of detection and apprehension, the 0. 15%level is applicable. n21
The relevant criteria for determining driving undcr the influence re-
mains the point at which alcohol has caused such a deterioration of
driving ability as to significantly increase the chances of causing an
accident. ; ' :

In general, the studies used have tested perception and other
driving skills of drivers with both no alcokol and increased alcohol

levels. The testprocedureshaveutilized driving simulators and actual .

obstacle courses using specially prepared vehicles.22 The findings
have resulted in a synthesis of the effects of alcohol inthedriving task.

20. For a comprehensive review of the relevant studies see U. S.

' Department of Transportation, 1968 Alcohol and Highway Safety
Report, U. S. Government Printing Office, Washington, D. C.,
August 1968;and Alcohol and the Impaired Driver, Committee on
Medicological Problems, American Medical Association, Chicago,
Hlinois (1968). ’ :

21. Ames, A.A., A Comparison of Virginia Statutesfor a FirstOffense
of Driving Under the Influence with Those of the Other 49 States
and the District of Columbia, Virginia Highway Research Council,
Charlottesville, Virginia (1971) p. 8. .

22, Comment, "The Drinking Driver: An Approach to Solving a Prob-
lem of Underestimated Severity," 14 Villanova Law Review 87
(1968-69) p. 89.
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EFFECTS OF ALCOHOL ON THE DRIVING TASK

Physical Effects of Alcohol

Loss of muscular coordinatidn
Impaired hearing .

Depressed central nervous
system

Disruption of the motor
processes

Slowed reaction tilne (espe-
cially {o sight and sound stim-
uli)

Impaired vision
a. Deccreased color vision

b. Decreasedresistance to
glare

c.  Double vision | _
d. Sluggishreactionto light
Sleepiness
Dizziness
Decrease in respiratory rate

Loss of consciousness

Psychological Effectsof Alcohol

Impaired judgement and compre-
hension

- Failure to perceive danger

. Exaggerated sense of perform-
~ ance ‘

Loss of attention

Emotional instability

Lack of self-criticism
Impaired concentration
Lowering of inhibitions

These effects will, of course, vary with different persons de-

pending upon a number of factors including rate of consumption,body

weight, amount and t%pse of food in the stomach, age, type of liquor and

alcohol content, etc.

23. The Alcohol-Impaired Driver and Highway Crashes, Minnesota |

Department of Public Safety, St. Paul, Minnesota (October 1970)

p. 3.-
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The types of unusual vehicle behavier used to detect an intox~
icated driver on the road include the following:

(1) Unreasonable speed — too slow or too fast.

(2) Frequent changes of lanes, coupled with excessive specd, -

’(3) Improper pas s1ng without Qufhr*lult clearance; weaving
‘ and zigzagging

(4) Overshooting or disregarding traffic signs cr signals.

(5) Approaching signs unreasonzbly fastor slow, withuneven

motions of vehicle.

(6) Driving at night without lights. Delay in turning them on
after starting from a parked position.

(7) Failure to dim lights upon approaching opposing traffic.
(8) Drivinginlow gears without apparent reasons, or clashing
of gears.

(8) Driving in center of roadway, or straddling the cernter
line.

‘ (10) Driving with windows down in cold weath@r or head parhy
out of window.

(11) Parking in unusual places. 24
The physicai effects ofalcohol on the driving task were evaluated

in an evasive maneuver test designed by General Motors. 25 The sub-
jects, with no alcohol content, first drove through an obstacle course

to establish a standard of performance. Their blood alcohol level was -

then raised to 0.05% and they made another test run. The final trial
was performedwith a blood alcohol content of 0.15%, or until the sub-
jects became too ill to continue. Surprisinglyin a group of male adults
who considered themselves ""good drinkers', only one~third were able
to reach the 0.15% level. The results showed that most drivers ex-
perienced a loss of ability at low blood alcohol levels and all drivers
suffered a "sharp drop-off in skill" at the 0.10% level. A camera in-

side the vehicle recorded that at the 0.05% level rhythin and timing in.

24, The New Jersey State Police, Drlnkmg-Dmvmg Enfornement Guide

(March 1968).

25. McLellen, David R., "The Effects of Alcohol on Driving Sk111 "
from Pre-Crash Factors in Traffic Safety, American Association
for Automotive Medicine, Sacramento, California (1266).

-8 -






manipulating the automobile were uneven and reaction to traffic lights
was uncertain. In short their drviving behavior at the 0.05% level had
become "erratic and uncoordinaied where it had once been smoothly
controiied." Unexpectedly the experiment showed a change in the psy-
chological risk~taking factor whendrivers with highblood alcchol ]evels
were willing to continue the test though they appeared '"dazed and un-
certain Of their assignment."

Another study of low blood alcohol leve]_s and physical ability
to operate a motor vehicle showed serious deterioration at the test
levels. 26 Two-thirds of the subjects could not reach the 0.15% level
and all showed impairment of driving ability at the 0.10% level. The
unfortunate scenario that this study illustrates is the all too frequent
occurrence of a driver who is a serious safety hazard and yet has not
reached the 0.15% legally presumed level of intoxication.

Many studies have also sought to measure the aleohol-induced
psychological changes in a driver that lessen his ability io operate a
vehicle safely. Probably the 1most famous study was conducted in Eng-
land to measure the judgement of experienced busdrivers in attempting
todrive abus through a narrow opening. 27 The researchers found that
judgement was adversely affected by aslittle as two ounces of 80 proof
liquor. Drivers attempted to navigate the buses through too small open-
ings and required a larger space than actually needed to complete the
test successfully. As conclusions the scientists agreed that:

— The consequences would probably be more severe in younger,
less experienced drivers.

- — A driver may be a menace on the highway though his re-
action times are unchanged or some other sk111 shows no
testable regression.

—_ Tfle critical factor is notjust thedriver's skill but his abil~
ity in relation to ""what he believes he could do and what he
would in fact undertake."

26, Taylor, J. D., and Stevens, S. L., "Dose Response Relationéhip
of Ethanol and Automobile Driving," in Alcohol and Traffic Safety,
Indiana University, Bloomington, Indiana (1966) pp. 252-260.

- 27. Cohen, J., Deurnaley, E. J., and Hansel, C. E. M., "The Risk
Taken in Driving Under the Influence of Alcohol,! Brit. Med. J.
(June-21, 1958) pp. 1438-1442,
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More recenily Lewis and Sarlanis?8 were able to show that in
decision making withrespect to traffic signals moderate blood alcohol
levels (. 065 to . 08) decreascd the perception of hazard. The work sug-
gests that at lower blood alcohol concenirations where perceptual and
motor effects may be minimal, changes in risk-taking are the most
significant modifiers of driving behavior.

¢
Light and Keiper studied the hazard created in a passing situ-
ation by drivers with a blood alcohol level of .09%.29 They found that

although the subjects might not appear "intoxicated" their drivinghe~ -

havior exhibited more frequent accidents and decreased control of the
vehicle as compared to a conirol group with no alcohol. Decision-
reaction times increased as eye-hand coordination decreased, '

Though striking changes inthe physical and psychological abil-

ities of the high level alcohol-impaired driver have been recognized
for some time, less well-known has been the hazard of ths 0.10%,
moderately impaired driver. Uncontradictory evidence is now avail-
able that physical and particularly psychological changes occur at
moderate blood alcohol levels in virtually all drivers. : :

It remains to examine the data concerning accident causation
and blood alcohol level. If the 0.10% level leads to a significantly in-
creased probability of being in an accident then the legally presumed
level of intoxication should be set at that level. To do so would be an
appropriate legislative response to the problem of adjusting expecta~
tions and behavior so as to alleviate the societal costs of the alcohol-
impaired driver.

280/ Lewis,‘ E. M., and Sarlanis, K., "The Effects of Alcohol on
' Decision~Making with Respect to Traffic Signals, " ICRL~RR~68-4, .
Providence, R. I. Injury Control Research Laboratory (1969) .

29, Light, William O. , and Keiper, Charles G. , "Effects of Moderate
Blood Alcohol Levels on Automobile Passing Behavior,'" ICRL~
RR-64-4 Providence, R. I. Injury Control Research Laboratory
(1971).
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ALCOIOL INVOLVEMENT IN TRAFFIC ACCIDENTS

"An accurate statistical method for determining the preciscdan-
ger of the drinking driver has yet to be developed., Pul accurate data
are now being obtained in studies which take a random sample of drivers
involvedin accidents and determine the percentage who have beendrink-
ing. 30 ‘Lhese investigations, using strict scientific controls including
the chemical deterriiination of the blood alcohol level, have cousistently
shiown a serious nationwide problem for the last 35 years. The grim
figur es bear repeating: ’

28,400 alcchol related traffic deaths annually

800,000 disabled on the highways while under the influence of
alcohol

300,000 arcrests yearly for DWIS1

In examining the evidence linking highway accidents and the use
of alcohol two well-known facts should be kept in mind. The overwhelm-~
ing majority of the users of roads have not beendrinking so as tohave
a measurable blood alcohol content. As outlined earlier, it isthe probh-
lemdrinker who causes adisproportionate number of injuries and fatal-
ities in relation to his frequency on the road. So the statistics used
here mostaccurately should be applied tothat type of driver. Second-
ly, police recordkeeping on DWI yields statistics notoriously low, in-
complete, and generally misunderstood. The importance of the car in
today's society has also made juries somewhat reluctant to convict
wealthy and middle class offenders of driving while intoxicated. This
alarming tendency has also discouraged police from keeping accurate
and consistent dataon this offense. 32

/

30. Comment, "The Drinking Driver: AnApproach toSolving a Prob-
lem of Underestimated Severiiy,'" 14 Villanova Law Review 87
(1968-69) p. 98.

31. "Alcobolism and Drug Abuse,' in Trial (May/June 1971) p. 13.

32. Waller, J. A., "Patterns of Traffic Accidents and Violations Re-
lated to Drinking and toSome Medical Conditions," Quart. J. Stud.
ALC. Supp. No. 4 (1968) pp. 118,137. '

-—
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The continuing workof R. ¥, Borkeunstein at Indiana University
has contributed immensely to the confiderice of those pushing for strong-
er legislation against the drinking driver.33 His widely disseminated
graph, reproduced here as Figure 1, illustrates the frightening in-
crease in the probability of causing an accident when the blood alcohol

-level reaches 0.10%.
- aenes.

45

40

35

RELATIVE PROBABILITY

00 02 .04 06 08 .10 .12 .14 .16 .18 .20
BLOOD ALCOHOL LEVEL (PER CENT)

Figure 1. Relative probability of causing an accident inrelationto blood

alcohol level. (From Borkenstein, R. F., et al., "The
Role of the Drinking Driver in Traffic Accidents,' Depart-
ment of Police Administration, Indiana University, 1964.)

The statistics compiled by Borkenstein showed that driverswith
blood alcohol levels of 0.10% comprised less than .1% of the drivers

but accounted for 10% of the accidents. The increasing chances of

33. Borkenstein, R. F., et al., "The Role of}the Drinking Driver in
' Traffic Accidents, ' Department of Police Administration, Indiana
University (1964).
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highly-impaired drivers (0.15%) are illustrated by the fact that they
were involved in 6% of the accidents though they amounted to 0.15%

~ of thedriving population. Interestingly at very hich icvels of intoxica-
3 g )

tion diiferences in the probabilily of being in an accident diminish and
all drivers appear to be equally accident prone, 34 B :

Those who have focused exclusively on fatalities have obtained
an even stronger indictment of the drinking driver. Wagner has found
that the "problem drinker", who represents 7% of the driving popula~
tion, causes about one-third of all driving fatalities.3® In relation to
accidents the driver'slikelihood increases noticeably at.04%, "at .06%
it is twice as great as at .00%;at .08% it is about four times as great:
at. 10% more than sixtimes as great; at . 15% about 25 times as great, '36

Probably the only study concentrating on fatal collisions involv-
ing drinking drivers and trucks was conducted by Waller in 1969, 37
Waller replicated similar automobile studies in showing that over 50%
of the fatal collisions were caused by drivers with blood alcohol levels
of 0.10% or greater. Commenting onthe reliability of police estimates
of driver alcohol use, Waller reported thatin less than 50% of the cases

did the police officer correctly report that the personhad beendrinking. -
The police were however always correct when they stated that alcohol
-was not a casusative factor in a fatal crash. ’

In the DOT's extensive investigations certain conclusions about-

the crashprobabilities of alcohol~impaired drivers became apparent. 38
They found that the greater the blood alcohol level of the driver, the
disproportionately greater will be the chance that he will initiate a
crash and the greater the likelihood that the crash will be severe. (Their
figures led them to believe that the increase in crash probability was
7 fold at .10% by weight and more than 25 fold at .15% by weight.)

34. Borkenstein, ef al. op. cit.,p. 169.

35. Wagner, Marvin, "Alcohol Problems and Transportatiobn Safety:
The Need for Coordinated Efforts, "' National Highway Safety Bureau
(1969) p. 28. ,

36. Ibid., p. 26. .
37. Waller, Julian A., "The Role of Alcohol in Fatal Ccllisions In~

volving Trucks," in Proceedings of the 13th Annual Conference of

the American Association for Automotive Medicine (October 1969).

38. U. S. Department of Transportation, op. cit., p. 44.

—
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Though much of the public scems unaware, evidence also exists to
show that:

— fatal and scricus crashes are far more likely te invclve
alcohol than are smaller "fender-bumping' accidents

¥ many pedestrians m]ured or killed by automobiles are under
the influence of alcohol. 3

Any further recitation of statistics would servelittle purp0§e in
understanding how alcohol is too frequently the cause of tragedy. Num-
bers themselves tend to impersonalize tragedy involving real people

"and, in many cases, ignore the innocent victim killed or injured by one

drunken driver. But the damning figures on accident causation and

alcohol do tend to weaken any argument that alcohol-related crashes
are not a persistent drain on the natlon s and Commonwedlth s re-
sources,

It now scems pertinent to leave the scientific field and enter

the politicalarena to examine Virginia's response to alcohol use by its

drivers.

39. Ibid., pp. 88-89.
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VIRGINIA"S RESPONSE TO THE PROBLEM

- Virginia has dealt with the safety problem of alcohol-related
accidents legislatively in the following provisions of the Virginia Code
Annotated: ‘ .

8 18.1--54. Driving automobiles, engines, elc., while intoxicated -~.
t shall fl‘oe unlawful for any person to drive or operate auy automobile
or other motor vehicle, car, truck engine or train while under the in-
fluence of alcohol, brandy, rum, whisky, gin, wine, beer, lager beer,

ale, porter, stout or any other liquid beverage or article containing

alcohol or while under the influence of any narcotic drug or any other

self-administered intoxicant or drug of whatsoever nature, (Code 1950

B 18-75; 1960, c. 358.)

B 18.1-56.1. Driving automobile, engine, ‘etc., while ability to drive

is impaired by alcohol =-. Itshall be unlawful for any person to drive

or operate any automobile or other motor vehicle, car, truck, engine
or train while suchperscn's ability to drive ov operate such vehicle is

impaired by the presence of alcchol in his blood. A person's ability to

drive or operate such a vehicle shall be deemed to be impaired by the

presence ofalcohol in his blood within the meaning of this section when
such personhas soindulgedin alcoholic intoxicants astolack the clear-

ness of intellect and control of himself which he would otherwise possess. .

In every prosecution under § 18.1-54 of this Code or any simi-
lar ordinance of any county, city or town the offense with which the
accused is charged shall be deemed to include the offense punishable
under this section and whenever in any such prosecution it appears that
the amount of alcohol in the blood of the accused at the time of the al-
leged offense as indicated by a chemical analysis of the accused's blood
in accordance with the provisions of B 18,1-55.1 is as much as 0.10
but lessthan 0.15percent by weight it shall be presumed that the abil-
ity of the accused was impaired within the meaning of this section. No
person shall be arrested, prosecuted or convicted for violation of this
section except as a lesser included offense ofa prosecution for violation
of B 18.1-54 or of any similar ordinance of any county, city, or town.

Every person violating the provisions of this section shall be
guilty of a misdemeanor and punished as provided in B 18.1-9 of this
Code; provided, that in addition to such punishment, upon every such
first conviction the judge shall suspend the right of the accused to oper-
ate any motor vehicle upon the highways of this State for a period of
six months, and upon any second or subsequent such conviction, with-
in a period of fiveyears, such suspension shall be for a period of twelve
months. (1966, c. 636.)

-15 -
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g 18.1-57. Presumptions from alcoholic content of blood — . In any
prosecution for a violation of 8 18,154, or any similar ordinance of
any county, city, or town, the amount of alcohol in theblood of the ac-
cusod at thet umc of the alieged offense as indicated by o chemical anal--
ysis of the accused's blood in accordance with the provisions of B 18,1~
55,1, shall give rise to the following presumptions:

¢ ‘

(1) If there was at that time 0.05 percent or lessby weight of
alceliol in the accused's blood, it shall be presumed that
the accused was notunder the influence ofalcoholic intoxi--
cants; ' : : ’

(2) If ther.e was at that timein excess of 0.05 percent but les‘é _

than 0.15 percent by weight of alcohol in the accused's
blood, such facts shallnotgive rise to any presumption that
the accused was or was notunder the influence of alcoholic
intoxicants, but such facts may be considered with other
competent evidence in determining the guilt or innccence
of the accused; provided, however, such facts shall not
preclude prosecution and conviction under 8 18.1-56.1;

(3) If there was at that time 0.15 percent or more by weight

of alcohol inthe accused's blood, it shall be presumed that

the accused wasunder the 1nﬂuence ofalcohslic intoxicants,
(Code 1950 (Suppl.), 8 18-75.3;1956, c. 557;1960, c. 358;
1964, c. 240; 1966, ¢ 636.) (The reade1 is referred to
Tablelfor the blood alcohol content — alcohol 1ngest10n -
body weight relationship.)

8 18.1-58. Penalty; subsequent offense; prior conviction — . Any
person violating any provision of § 18.1-54 shall be guilty of a mis-
demeanor and shall be punished, for a first offense by a fine ofnot less
than two hundred dollars nor more than one thousand dollars or by con-
finementin jail for not lessthan one monthnor more than six months,
either or both in the discretion of the jury or the court trying the case
without a jury.

8 18.1-59. Same; forfeiture of driver's license; suspension of sen-
tence — . The judgement of conviction, or finding of not innocent in
the case of a juvenile, if for a first offense under 8 18.1-54, or for a
similar offense under any county, city, or town ordinance, shall of it-
self operate to deprive the person so convicted or found not innocent
of the right to drive or operate any such vehicle, conveyance, engine
or train in this State for a period of one year from the date of such
judgement. _

- 16 -
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g 18.1-$. How Misdemeanors Punished — . A misdemeanor for which
no punishment or ro maximum pnnishment is pregeribad by statute shall
be punished by a fine notexceeding oune thousand dollars or confinement
in jail not exceeding twelve montlis, or both, in the discretion of the
court trving the case without a jury. (Code 1850, 8 19--265; 1960,
c. 358; 1958, c. 400). '
. :

Areading of Virginia crash facts, given in Table 2and Figure 2,
however leads one tothe realizationthat the General Assembly needs to
go further to protect the users of Virginia highways.

55

TABLE 2. VIRGINIA CRASH FACTS

Summary of Facts Year
1968 1569 1970

Total number of highway fatalities 1,218 1,304 _n23a

Driver fatalilies 568 (47%) 583 (45%) 630 (51%)

Driver fatalities who were tested for alcohol 400 (70%) 363 (62%) 303 (48%)

Positive tests (indicating presence of alcohol) 242 (61%) 209 (58%) - 183 (60%)

of driver fatalities

Positive tests at or above .10% presuraptive 202 (83%) 184 (88%) 147 (80%)

level of intoxication of driver fatalities ) '
. Positive tests at or above .15% presumptive 158 (65%) 123 (59%) 110 (60%)

level of intoxication of driver fatalities

Positive tests of male driver fatalities 197

Positive tests of female driver fatalities 7

Positive tests of fatalities between the B 88

ages of 16 to 24

Total number of blaod tests given for 6,491 7,037 7,230

suspected DWI's

Number of blood tests over .10% presumptive
level of intoxication

6,329 (98%) 6,840 (97%) 7,006 (97%

Number of blood tests over .15% presumptive 5,604 (86%) 6,066 (86%) 6,078 (84%).

level of intoxication

Economic loss (estimated) $245,000,000 $265,000,000 $270,000,000

(Statistics for positive tests broken down between male and female, age groups and time
periods are not readily available in Virginia for 1968 and 1970. From Virginia Depart-
ment of Health, Office of the Chief Medical Examiner, September 15, 1971.)
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Figure 2. Driving while intoxicated arrests. '(Froni 2'54 Virginia Traf-
© fic Safety News (August 1970) p. 1. .
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The courts of Virginia approximatethe national average in con-
victing 95% of thoge charged with violations incident to aceiderts. But
the conviction rate for driving under the influence cases ( 78 % in 1968)
was siguificanily below the average (88%) for 21 states.? Perhaps a
comment on the utility of the present drunk driviug statutes is seen in
the judiciary's choosing to reduce 8% of the casges to a lesser offense
and dismissing 10%. In addition a 1970 meeting of judges of courts not
of record came to the conclusion that the existing drunk driving laws
are too complicated and should be changed, 4}

19
G

(—x

In unconnceted findings, researchers and judges reached a
seemingly uranimous position that Virginia needs new drunk driving
legislationto cope with the rising toll of alcoholrelated statistics. But
the elected officials have not taken action, perhaps because of a lack
ofpublic support. Joseph Gusfield'streatise has closely examined the
relationship between legislating morals and the public process. 42

He obhserved that the elected officials of government ave the only
agents who represent the total society. For that reason their acts not
only allocate available resources, but symbolically define public mo-
rality. The courtroom decisions that follow then either glorify the
values of one group or demean those of another. Both these ceremo-
nial and ritual performances control social behavior and also symbolwe
the public affirmation of social ideals and norms.

Many laws, e. g. Virginia's drunk driving statutes, are honored
as muchin thebreachas in the performance. Suchaphenomenon medi-
ates conflict between the public set of norms (the Virginia Code) and
the norms actually used in controlling behavior (the widespread disre-

gard for the drunk driving laws). Even where "patterned evasion' of

public norms exists, however, the acts of legislators and judges are
significant in recognizing the existence ofviolators, quietingthose who
have an interestin the norm and directing the major institutions of the
society to its support. So any new law becomes a public affirmation
of changing determinations in public worth of one culture's norm.

40. National Safety Council,'" Virginia Highway Sa_fety Program Anal-

ysis" (1968).

41. "Judges Reaction to the Existing Laws and Problem. of the Drunken
" Driver'" from a, memo from K. Collins to John Hanna, September
25, 1970’ pl .

42, Gusfield, JosephR., "OnLegislating Morals: The Symbolic Proc-
ess of Designating Deviance," 56 California Law Rev. 54 (1968).
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Virginia's experience illustrates the deep conflict that arises

by the mercpublicdesimnation of morality. With the weight of evidence -
O

against the liberal 0.15% presumption of intoxication, Virginia contin-
ues to ignorc the nationally recominended 0. 10 70 level.

In 1970 the Commonwealth saw the Virginia Association of In-
surance Agents, Governor Linwood Holton, the Highway Safety Com-
mission, and Highway Safety Director John T. Hanna combine resources
1o urge passage ofnewlegislationdesigned to improve Virginia's drunk
driving laws. A etrong public education effortwas also launched to in-

-form the public of the seriousness of the problem. The efforts proved
moderately successful when 43 presidents and heads of various civic:

and business organizations testified in Committee in suppor¢of stronger
drunk driving laws. For the first time in 15 years, a bill, sponsored
by Scnator Macon Long, to lower the presumpuve level of intoxication
was reported out of committee. 43

The House of Delegates counterpart bill, introduced by Delegate
W. M. Anderson of Roanoke,was not so fortunate and died in Commitice.
In the end, though reformbills were actually passed, the new counter-
Imeasures were not.

43. Letter from John Shinholser, Virginia Assomation of Insurance
Agentq (July 1971) p. 1.
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COMMENTARY AND RECOMMENDATIONS

It is obvious that 1he 0. 15% presumptive level still reﬁained by

11 states and the Digtrict of Coluinbia is antiquated. The 0.08% level

adopted by Utahand Idaho has the support of most raedical men familiar
with the problem. The 0.10% level advocated for Virginia canbe viewed
as a realistic compromise, protecting the marginal drinker but remov-
ing the iinpaired driver from the road. But whatever level is chosen,
the control of the drinking driver is viewed by the public as a legal or
law enforcement problem rather than a medical one.44 Whether that
particular attitude is corrector not, it seems clear that the public will
readily accept legal countermeasures designed to protect them from
the drinking driver.

© Advantages must be apparent however in order for Virginia's

General Assembly to enacta stricter presumptivelevel. The value of

lc"al presumptions themselves is a wel}—accepsed fact as illustrated
Judge Haynesworth's opinion:

The adouption of the standards asevi-
dentiary presumptions serves to dispense
with the necessity of expert witnesses to in-
terpret the laboratory findings, but there is
nothing objectionable in the legislature's a-
doption of that course whenthe standards are
reasonable and have attained W1de accept-
ance.45

The courts can be predicted to give a new 0.10% level their
stemp of approval because it is consistent with the courts® test of be-
ing "reasonable" and "widely accepted."

In the same opinionthe Doss1b1e unconst1tut10na11’cy of presump~
tions was dismissed by Judge Haynesworth.

44, Lit’Lle, Joseph W. , "Challenges to Humanitarian Legal Approaches
for Eliminating the Hazards of Drunk Alcoholic Dr1vers, "4 Georgla
Law Review 251 (Winter 1970).

45. Kayv. U. S. 255 F. 2d 476 (4th Cir. 1958) p. 481,
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~ Considerationby the jury of the stat-

utory preswmnptions created by this section
docs nol deprive the defendant of any pro-

- tected righi. The presumption created by
this section is rebuttable. Ifneither restricts
the defendant in the presentation of his de-

¢ fense nor deprives him of the presumptions
of innocence. Since wide experience hasdem-
onstrated the close connecticn betwesan the
presumed fact and the alcoholic content of.
the biood, there is no constitutional objection
to the jury's consideration with all of the other
evidence, of the statutory presumption.46

{ course, to justify a new law whichcan be viewed as restric-
ting the actions ofa certainclass, a gaintothelarger interest in safety
must be shown. The medical evidence explained earlier shows that all
drivers between 0.10% and 0.15% are impaired and represent a sub-
stantial risk to the normal user of the highways. Borkenstein has
estimated, as shown in Figure 3, that at least an 11% reduction intotal
accidents would result if all drivers with an 0.10% blood alcohol level
-or above were removed from the highways.

A concurrent effect of reducing the human foll of the drunken
driver through lowered presumptive levels would be an anticipated in-
crease in deterrence. Some legislators might balk at passage of such
a lowered level feeling that they should not fight for more restrictive
legislation when the current presumptive level is not getting the job
done. They might reason that though the legislature has provided the
police with auseful arrest tool convictions for DWI have not increased
(this argument itself may be spurious since the conviction rate for DWI
charges exceeds that for any other major criminal offense).47 To re-
move the drinkingdriver from the road will require more stimulation,
education and cooperation at the local level from all the agencies inthe
enforcement chain, 48

Though there may be some value to this argument, it ignores
the fact that human behavior can be influenced by the application of

46. Ibid., p. 481,

47, See FBI Crime inthe United States, a Uniform Crlme Report ]968
p. 105,

48. Little, op. cit., p. 294,
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Figure 3. Estimaled percent reduction in total accidents if drivers

~ above given alcohol level were prevented from driving.

(From Borkenstein, R. F., et al., "The Role of the Drink-

ing Driver in Traffic Accidents, ' Depariment of Police Ad-
ministration, Indiana University, 1964.) '

legal sanctions. A difficulty in one aspect of the solutiondoes notpre-
vent one from attempting an improvement of a related section.

In essence then effective deterrence depends upon (1) a belief
on the part of those who drive when intoxicated that violators will be
detected, and (2) that if detected they will be punished.49 Of these two
variables, the perceived risk of apprehension and severity of punish-
ment, the presumptive level of intoxication is most closely related to
the first. But as with other violaticns, the deterrent effect of present
approaches to the intoxicated driver is limited by low apprehension

-rates; just too many people have driven accident-free and violation-

free after having had "one too many." Better detection and identifica-

- tion of drinking drivers by increasing the apprehension promises in-
creased deterrence and lower accident rates.

49. Cramton, Koger C., '"Driver Behavior and Legal Sanctions: A
Study of Deterrence,' 67 Michigan Law Review 421 (1969).
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Though better identification of drinkingdrivers usinga stricter

presumptive level will berefit the general public, opposition to passage
of such legisglation has existed in the past.

DWI arrests sometimes create politically sensitive situations
for those involved in making laws. Some legislator. may experience
pressure to maintainthe status quo so asio protect the social drinkers
of his constituency. But the fallacy behind that logic is that the true
social drinker has little to fear from a lowering of legal blood alcohol
concentration thresholds. In reality, the social drirnker rarely con-

sumes enough alcohol to reach the presumed level of intoxication. By

a strong educationzl campaign changes in attitudes along with social
pressures should mount against the abusive drinker.50 The high risk
of the problem drinker on the reoad also seems to justify stigmatizing
him by a criterion (high blood alcohol level combined with deteriorated
driving ability) other then the undesirable event (an accident). In the
end, as society grows in complexity and density, stricter controls over
many forms of harmful activities may be needed.

The vested inferest that the irtoxicatingbeverage industry has
in the American way of drinking is seen in the 70,000,000 adults who
imbibe intoxicating liguor on various occasions. For that reason the

liquor lobby canbe expected to oppose any measure that might decrease

the flow from the distilleries and breweries.51 But politicians should
be increasingly aware of the attitude of the average motorist who isun~
willing to continue protecting the drunken driver. An expected wide~

spread informational increase should lead to a strong social reaction

to elect representatives willing to protect the law-abiding user of the
Commonwealth's highways.

It is submitted that no longer does a valid Question exist as to

the substantial deterioration of driver skill at the 0. 10% biood alcohol

level. The startling number of accidents caused by these "moderately
impaired" drivers necessitates a greater emphasis on detection, ap-~
prehension, and conviction. Any previous political risk tc a reduced
presumptive level countermeasure is nolonger as great. Increasingly
the public is aware of the danger created by thedrinking driver and is

50. Little, Joseph W., op. cit., p. 131.

51. See Little, Joseph W., "Control of the Drinking Driver: Science
Challenges Legal Creativity,' 54 American Bar Association Jour=-

nal 555, p. 558 (June 1968), and Halverson, Guy, op. cit., pp. 37-
39. o
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willing to support strong sanciions to removehim {from the road. For
these reasons it is recommended that Virginia adopt legislation con~
Sforming substantially w:ah the following sfatute.

A BILL
. ‘
' To amend and 1eena(,t g 18.1-57, as amended, of the
Code of Virginia relating to presumptions
from alcoholic content of blood and tore-
peal 8:18.1-56.1 of the Code of Virginia
relating to the driving or operationofcer-
tainvehicles whilethe ability of the oper-
ater thereof is impaired bythe presence
of alcohol in his blood.

Be it enacted by the General Assembly cf Virginia:

1. That B 18.1-57, as amendcd of the Code of Virginia bﬂ amended
and reenactzd as follow.:. :

B 18.1-57. Presumptions from alcoholic content of blood — .

Inany prosecutionfor a violation of 8 18. 1-54, or any similar ordinance -
‘of any county, city, or town, the amount of alcohol in the blood of the

accused at the time of the alleged offense as indicated by a chemical
analysis of the accused's blood in accordance with the provisions of
8 18.1-55.1 shall give rise to the following presumptions:

(1) If there was at that time 0.05 percent or less (by weight by
volume) of alcohol in the accused'sblood, it shall be presumed that the
accused was not under the influence of alcoholic intoxicants;

(2) If there was at the time in excess of 0.05 percent but less

‘than 0. 10 percent (by weight by volume) of alcohol in the accused's blood,

such fact shall not give rise to any presumption that the accused was
or was not under the influence of alcoholic intoxicants, but such facts
may be considered with other competent evidence in determmmg the
guilt or innocence of the accused.

(3) If there was at that tlme 0. 10 percent or more (by Welgh’r

by volume) of alcohol in the accused's blood, it shall be presumed that -

the accused was under the influence of alcoholic intoxicants.

2. That 8 18.1-56.1 of the Code of Virginia is repealed.

- 26 -
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PART TWO

Virginia Should Permit the Use of the Breath Test in Additicn to
Chemical Tests of the Blood for Presumpiive Tvidence of
' Driving Under the Influcence

IDENTIFYING THE DRINKING DRIVET

Although medical evidence shows that driving behavior deteri-
orates atevenlowblood alcohol readings (0. 05% — 0.10%) manydrivers
candisguise outward signs of intoxication at that level. Police officers
have long becn aware that even though some drirking drivers appear
sober their lowered ability to safely operate a vehicle warrants their
removal from the road. For this reason the likelihood of identifying
an unsafe drinking driver by relying on ocutward manifestations of in-
toxication are slight. Further, successful prosecution and conviction
of suspected DWI's have been hampered hy the reluctance cof juries to
convict in the absence of objective evidence of intoxication.

In response to this need for objective evidence all 50 staies have
provided for the use of chemical tests todetermine intoxication for per-
sons arrested for driving under the influence. Blood, breath, saliva,
urine and other bodily substances are generally inciuded inthe statutes.
Virginia, however, is the only state relying exclusively on the blood
test to measure the alcohol level.52 (See Figure 4.)

It must be keptin mind that what is measured by chemical tests
(thelevel ofalcohol in the body) and what is sought to be prevented (im-
paired driving ability) are not identical. Nevertheless, chemical tests
do add objectivity and certainty to an''otherwise hopelessly subjective
problem', 53 Though there is general acceptance of the value of chem-

ical testing, it remains an evidentiary aid and is not accepted as the

sole criterion indetermining whether anydriver is under the influence
of intoxicants. The vast majority of the courts have accepted as indis-

pensalble the testimony of police officers as to the mien of the driver .

52. Ames, A. A., op. cit,, p. 1.

53. Comment, "The Drinking Driver: An Approach toSolving a Prob-
lem of Underestimated Severity,'" 14 Villanova Law Review 87
(1968-69) p. 87.
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differing severity.

upon apprehension for suspected DWI. 54 Usually the officer testifies
as tothe existence of such well-known indications of drinking as cmply
liguor bottles, a person's faulty balance, slurred speech, and foggv
awareness of his surroundings. This evidence of the arresting officer
coupled with chemical test evidence has proved an invaluable tool in
conv 1ct1ng DWi's.

" Certain guidelines in the procedural use of chemical tests have
become apparent through continued use in the courts. The reliability
of the various tests affecis the weight of evidence given any reading
rather than its admissibility in court. "In practice, chemical test re-
sults are admiilted whenever a qualified experi witness testifies that
the particular test methiod employed is reliable and generally accepted
as such by other experts inthediscipline. @9 Defense lawyers invari-
ably point out that it is erroneous to assume that all drivers with a
given blood alcohol level are adversely affected to the same degree.
Individual differences intolerance and other subjective factors are said
to make this assumptionfalse. But defenseatiorneys are probably wont
to give this factor unjustified weight in criminal proceedings. 56 Though

individual differences are a f'wtor ‘all drinkingdrivers are adversely’

affccted before reaching the lowest presumptive level used inthis coun-
try.

After the increased conviction rate brought about with the intro-
duction of chemical tests, drivers soon realized that it was in their
best interest not to consent to a test. Various states, beginningin the
1950's, sought to curb this trend by relying on the fiction of "implied
consent." The concept of thelaw is that a driver arrested for driving
while intoxicated may be asked to submit to a chemical test. The
driver may refuse, but unreasonable refusal will result in a penalty of

Virginia'sy impl.ied consent statute is embodiedin its provision
on blood testing.

54, Slough, M. C., and Wilson, Paul E., "Alcoho! and the Motorist:

Practical Legal Problems of Chemical Testing,' 44 Minn. L. R. .

673 (1960) p. 684.

'55. Ibid., p. 681.

e

56. See Hollopeter, Charles, "The Trial ofa "Drunk Driving" Case,"

' 8 Trial Lawyer's Guide 407 (1964) and Erwin, Richard E., "De-
fense of Persons Accused of Driving While Under the Influence of
Alcohol, " 11 Practical Lawyer 73 (1965).
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B 18,1-55.1. Use of chemical test todetermine alcohol in blood;pro-
cedure; qualifications and liability of person withdrawing blood; cosis;

- evidence; suspension of license for refusal to submit Lo test; localities
X ) .

authorized to adopt parallel provisions.
i i

(c) If aperson after being arrested for a violation of 8 18.1-54
or of a sjimilar ordinance of any counly, city or town and after having
been advised by the arresting officer that a person who operates a
motor vehicle upon apublic highway inthis State chall be deemed therc-

by, as a condition of such operation, to have consented tohave a sample

of his blood taken for a chemical test to determine the alcoholic con~
tent thereof, and that the unreasonable refusal to do so constitutes
grounds for the revocation of the privilege of operating a motor vehicle
upon the highways of this State, then refuses to permit the taking of a
sample of hisblood for such tests, the arresting officer shall take the
person arrested before a committing magisirate and if he does again
so refuse after having been further advised by such magistrate of the
law requiring a bleod test to be taken and the panalty for refusal, and
so declaves again his refusal in writing upon a form provided by the

Chief Medical Examiner of Virginia (hereinafter referred to as Chief

Medical Examiner), or refuses or fails to so declare in writing and
such fact is certified as prescribed in paragranh (j}, then no blood

sample shall be takcn even though he may thereafter request same.

This section has been interpreted in United States v. Gholson

in conformity with the "clear-meaning'" of the words. A user of Vir-
ginia's highways may be required to take a blood. test after being ar-
rested under 8 18.1-54., If he unreasonably refusesg to take a blood
test, he will be taken before a magistrate where he is asked again his
intentions as totaking the blood test. If he unreasonably refuses again
no test will be given, but his license may be suspended. 97 Reasonable
refusals have generally included religious prohibitions and medical
reasons (hemophiliacs or heart disease patients currently taking anti-
coagulent drugs).

Two theories have been used to justify implied consent laws,
and the courts have generally given the laws a favorable reception.
A "right-privilege" theory, used by some advocates, views driving as
a privilege and therefore subject to conditions the state may impose.
The second theorydismisses the "right-privilege' assumption as con-
clusory and rests justification on due process grounds. "Because of

57. United States v. Gholson, 319 F. Supp. 499 (E. D. Va. 1970).

—
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the social and economic importance of an automobile and its inherenily
dangerous nature, a statute which limits ifs use will he constitutional
so long as it is a reasonable exercise of the state's pelice power and
dus process of law is not viclated.'8 To satisfy duc process, the
statule must be aimed at a legitimate end, be reasonably designed to
meef that end, and protect against adanger whichwarrants restriciions
of individual actions. '
¢ ,

Virginia's highway safety programhas been severely hamnpered
by § 18.1-55.1 (c) of the Virginia Code Annotated, which allows only
the blood test to determine intoxication of arrested DWI's.

~ The procedural intricacies outlined in the Code for drawing the

" blood sample have been a trap for the unwary for mzany prosecutors.

The disadvantages of sole reliance onthe blood testcanbe summarized:

(a) Theblood test must be given within two hours of the alleged
offense.%? In many cases the lack of readily available
doctors or clinics makes compliance with this provision

extremely difficult. A police officer in a rural community

on a weekend can be faced with insurmountable problems

associated with the test and may be forced to charge the

driver with a lesser offense.

(b) Hospitals and doctors may be wary of withdrawing _blood
: for fear of civil liability if the blood is negligently with-
drawn.60 ‘

(¢) Theprocedure requiring proper sealing, labeling and mail- .

ing of the samples of blood is unduly complicated and burden-
some. 6 Any variation from this procedure could result
in the acquittal of an alcohol-impaired dri\_/er.

58. McManus, Robert H., "Florida's Implied Consent Statute: Chemi-
cal Tests for Intoxicated Drivers,'" 22 University of Miami L.R.
698 (Spring 1968) p. €99.

59. Although Va. Code Ann. B 18.5-55.1(b) (1971) appears to require

only arrest within two hours of the alleged offense, the Virginia

Supreme Court in Bowman v. Commonwealth 201 Va. 656, 112
S. E. 87 has construed the provision as requiringbotharrest. and
administration of the blood test within two hours of the offense.

60. Va. Code Ann. B 18.1-55.1 (d) (1971). , ,
61. Va. Code Ann. 8 18.1-55.1 (d1) (1971) also see 18.1-55.1 (s)' as
to the weight of non-compliance.
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(d)

(e)

(f)

Courts have delineated other loopholes to conviction of a
- DWI when using the bleod test as presumptive evidence.
An incensistent date on the Medical Examiner's certif-

icate,62 improper sterilization of the {est instrurpent,63
and lack of proof that the blood analyzed was that of the
defendant®4 have all led io acquittals.

There would seem to be a large segiment of the population
who would for various reasonsrefuse ablood test, but sub-

mit to a quantitative breath test. The blood test requires

a veinpuncture accompanied by a strong psychological aver—

- sion sufficient in some to prompt a refusai.

A part of thedriver population who are injured sufficiently

so that a veinpuncture is contraindicated for fear of blood
loss may be able to voluntarily submit to a breath test.

In summary, a percentage of drinking drivers above the pre-
sumed level of intoxication may be able to escape convictionbecause of
the lack of alternate means to determine blood alcohol level. If the
number of identifiable drinkingdrivers is increased byuse of alternate
chemical tests it might be expected that apprehension rates would in-
crease. Sucha result can be viewed as a significant step in improving
highway safety in Virginia. It is the purpose of this commentary to
recommend to the General Assembly a law allowing blood and breath
tests for use as evidence in establishing apresumptive level of intoxi-

cation.

62. Lutzv. City of Richmond, 205 Va. 93, 135 S. E. 2d 156 (1964).
63. Brushv. Commonwealth, 205 Va. 312, 136 S. E. 2d 264 (1964).
64. Rodgers v. Commonwealth, 197 Va. 527, 90 S. E. 2d 257 (1955).
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PRINCIPLES OF BREATH ALCOHOL TESTING

Inmuny statesbreath analysis has nowbecoine an indispensable

part of ihe police officer's arsenal against the drunken driver, The

laboratory analysis of breath hascometo serve asthe most convenient
means of providing a quick and reasonable way todetermine anarrested
drlver s flood alcohol content, 69

: . There aretwobaclc types of br eaib alcohol anal ysis, (1) quan-
. titative breath aleohol determinations performed either in the lah or on
portable apparatus, and (2) semiquantitative field breath aicohol screen-

ing tests, which yield only approximate results. The first method is
most applicable for use as evidence in determining the presumptive
level of intoxication.

- Bach device depends for its accuracy andreliability on the ap-
plication of Hlenry's law. This accepied scientific principle statesthat
the distribution of alcohol in the pulmonary blocd and the alveolar air
reaches a constartratio atagiventemperature. The ratio of the blood

alcohol conceniration to the alveolar air concentration at the average -

temperature of the air (340 C) is about 2,100 to 1. This means that
2,100 ml. of alveolar air containthe same amount of alcohol as 1ml.
of circulating pulmonary arterial blood. Actually true alveolar air is
not employed in practical breath testing. But numerous studies have
shownthat deep-lung air or rebreathed air is identical in alcohol con-
tent with alveolar air.66

All thedisposable pre-arrest screening devices are similar in
design and operation. Each unit has an alcohol-sensitive reagent in a
glass tube and a breath-volume measuring device, usually a balloon.
To operate the test, the suspected DWI blows through the tube into a
balloon. The reagent changes color from yellow-orange to green de-
pending upon the concentration of alcohol in the breath. The testing
officer then compares the color to a chart of corresponding blood alcohol
level

65. Donigan, Robert L., Chemical Tests and the Law, the Trafflc -

Institute, Northwestern University (1966) p. 292.

'66. For a comprehensive review of relevant studies see Watts, Poin~
dexter L. "Some Observations on Police-Administered Tests for
Intoxication," 45 North Carolina Law Review 34 (1966) p. 97.

67. Newsletter, Insurance Institute for Highway Safety, Vol. 6, No. 11,
. Washington, D. C, (June 7, 1971).
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The 1970 General Assembly of Virginia passed a statiute com-
pelling pohm, officers to offer a suspected violator of the DWI statute
. a pre-arrest screening breath test il the equipment is available. The
d1 iver must be informed that he is under no compulsion to tazke the
test, that no perelty will accrue if he fails to take the test, and if he
does take the test the results may not be used in court against him,
Pursuant tothis statute the Devartment of Health authorized the use of
both the Alcolyzer and the Alcotest. The new section of the code was
expectedtoretard drunkdriving after an extensive information program
had increased public awareness of the alcohol—related accident prob-
lem.

£ 18.1-54.1. Analysis of breath to determine. alccholic centent of '

blood: — .

(a) Anyperson whois suspected of aviclationof £ 18,1-54 shall

e entitled if such equipment be available, tohave his breathanalysed

to determine the probabic alccholic contcnt of his blocd. Such breath

may bc analyzed by any police officer of the State, or of any county,

city or town, or by any member of the sheriff's department of any
county, in the normal discharge of his duties."

(b) The State Bozrd of Health shalldetermine the proper method
and equipment to be used in analyzing breath samples taken pursuant

to this section and shall advise the respective police and sheriff's dew

partments of the same.

(¢) Any person who hasbeen stopped by a police officer of the
State, or of any county, city ortown, or by any member of the sheriff's
department of any county and is suspected by such officer to be guilty
of a violation of B 18.1-54, shall have the right to refuse topermit his
breath to be so analyzed, and his failure to permit suchanalysis shall
not be evidence in any prosecutionunder B 18.1-54, provided, however,
that nothing in this section shall be construed as hmltmcr in any manner
the pr0v1smns of B 18,1-55.1,

(d) Whenever the breath sample sotaken and analyzed indicates
that there is alcohol present in the blood of the personfrom whom the
breathwas taken, the officer may charge suchperson for the violatian

of 8 18.1-54 or a similar ordinance of a county, city, or town whercin

the arrestis made. Any person so charged shall thenbe subject tothe
provisions of 8§ 18.1-55.1, or of a similar ordinance of a county, city
or town.

68. Remarks of Jolm T. Hanna at July 14, 1970 meeting concerning
Breath Tests, Virginia State Police Administrative Headdnarters.
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(e) The results of such breath analysis shall not be admitied
into evidence in any prosecution ander 18, 154, the purpose of this
section being topermit a preliminary analysis of the alcoholic content
of the blood of a person suspected of having viclated the provisions of

. B 18.1-54.

(f)’ Police officers or members of any sheriff's department
shall, upon stopping anv person suspected of having violated the pro-
visions of 8 18,1~54 advise such person of his rights under the provi-
sions of thigs section. (1970 c., 511.) .

Unfortunately the safety gain-anticipated by the General Assem--
bly will probably fail to materialize. Thelow coslpre-arrestscreening
breath tests are generally available throughout the state, but the accu-
racy of the results seems to have failed to reach exvectations. When
the statute was passed officials anticipated that the Alcolyzer and the
Alcotestresults would not be sufficiently accurate to be introduced into
evidence at a trial. They assumed that the results would nct be off
more than + 5%, and that the inaccuracies would generally be at the
higher alcohol levels.

" A recent research report has, however, cast serious doubt on
the utility of any of the breath screening tests for alcohol.69 The study
tested the accuracy of eight disposable screening devices including
threekinds of Alcolyzers. Allof the Alcolyzers showed anunaccepiably
high frequency of false positive and false negative readings. False

- positive readings were obtained if the actual blood alcohol content (BAC)

was less than 0.10%. If this type of error occurredarrests could con-
ceivably be made below that recommended presumptive level. This
would jeopardize public and judicial acceptance of the screeningbreath
tests especially if it resulted in numerous false arrests. A greater

number of false negative readings were obtained, where the actual BAC
was greater than or equal t00.10%. This isalso anunacceptable alter-
native since seriously impaired drivers would be set free by an officer
relying on the test. The authors concluded that, ""the need for abreath-
screening test for alcohol has been recognized for some time. However,

devices producing excessive error, if widely used, will impede progress
toward the development of effective countermeasures against the prob-.
lem of the abusive use of alcohol as a source of road losses."70

69. Proute, Richard W., and O'Neill, Brian, "An Evaluatioh of Some
Qualitative Breath Screening Tests for Alcchol, ' Insurance Insti-
tute for Highway Safety, Washington, D. C. (May 1971).

70. l@: ’./p. 49.
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A discuggion of quantitative breath alcohol tesling 'fequi‘res an

~ examinationof its advantagesin relation to other cheinical {ests. Some

anthorities have advocated exclusive reliance on thebreath test in jm-
plied consent states, but it is the scope of this paper to recommend its
availability along with the blood test. 71

p

71. Smith, "Medical Difficulties in Blood Withdréwal Under Impllied
Consent Legislation," The Police Chief (Nov. 1965) pp. 10-12,
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(1)

(2)

ADVANTAGES OF QUANTITATIVE BREATH TES TL\EG TO
DETERMINE BLOOD ALCOHOIL CONTLNT

Breath tests arve exiy ‘emely re‘liﬂ’u}e becausc they cperale inde-
pendently of such variables as line vcﬂiawe, bulk intensity and
chemical streungth. '

¢
Of ccurse, in understanding the reliability of quantitative breath

. tests two important variables must be kept in mind. Both thz

(3)

)

(5)

(6)

(1)

analytical reliahility of the machine and the human variables of
the.operator, if not kept constant, could affect the results. But
studies have confirmed that both the mean absolute difference and
the difference range of quantitative breath tests are within accept-
able limits. 72 :

Breath tests canobtain accurate blood alcohol level readings with~
in a short time. A 15-20minute waiting period after apprehengion
is however necessary to clear the mouth of all possibie traces of
alcohol, -

The use of breath testing would greatly simplify the procedu‘rzil‘

problems of collection, identification, preservation, and trans-
portation inherent in the Virginia Code on blood testing.

There is no necessity for doctors and highly trained technicians to
administer breath tests and interpret the results. Police officers
can be trained to operate breath testing equipmentwith a minimum
of cost and training. ~

Cost of breath tests are generally lower than thOS(, for equivalent
blood testing.

Many potential subjects of a chemical test to determine blood al-
cohol level are reluctant to submit to body penelration, which is
necessary to obfain ablocd sample. The "on-the-spot' and "non-
traumatic' nature of breath testing can be expeu,ed to decrease
refusals under the implied consent law.

72.

Alcohol and the Impaired Driver, Committee on Medicolegal Prob-
lems, American Medical Association, Chicago, Illinois (1968)
pp. 100-103.

—
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DiSADVANTAGES OF QUANTITATIVE BREATH TESTING TG
DETERMINE BLOOD ALCOHOL COWNIENT

(1) - Some cooperation from the subject is necessary to obtain an ade-
quate supply of exhaled air. For that reason the breath test may
be cortraindicated whena subject isunconseious or for other medi-
cal reasons is unable to cooperate.

(2) It is difficult to preserve breath saniples for later confirmatory
tests. But the alcohol content from the samiple can be collected
and used in later anzlysis.

(3) The breath test should not be given for 15 or 20 minutes aftex
arrest so that the pclice officer can observe to see that the sus-
pect has not taken another drink. The time required for total
elimination of alcohol from the mouthcavity degends slightly upon
the alcoholic strength of the drink consumed, but 20 minutes is
considered adequate for any drink, 73

73. Walls, H. J.,and Brownlie, Alistair, Drink, Drugs and Driving,
Sweet and Maxwell Co.; London, England (1970) p. 37.
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THE BREATHALYZER -

The most pepular quaniitative breath test devices used in the
United States to deterinine blood alcohiol content include:

(a) DRUNK-O-METER - requires ahigh level of operator care
and competence to produce reliall
resulls '

depends upon the percentage of COg
in alveolar breath in order todeter-

mine the quantity of such breathuti- .

lized in a test

(b) ALCOMETER — based endirest collection of alveolar
: breath
many of ite steps are performed au-
tornatically .
(¢) PORTABLE —  the precise reading depends solely -
INTOXIMETER upon use of the COg percentage

preserves the air for later labora-

tory analysis

(d) BREATHALYZER —  developed byR. F. Borkenstein and
advocated as the instrument to be
legislatively named to perform the
breath testing function in Virginia

the alcohol-sensitive reagent loses
color in direct proportion to the a-
noount of alcohol present inthe breath
T sample

the instrument measuresthe amount
of color change and automatically
calculates the subject's blood alcohol
percentage

errors caused by either mechanical
defect or operator fault will usually
produce low rather than high read-
ings o
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(e) ALCO-TECTOR -

readings are usually silightly lowe};
A
thanthose of the bleod alcohol {est(*

Model 900, ibe most cuorrent revi-
sion, costs $475 a unit (see Figures
5 and 6). The disposable packages
containing ampoule, bubbler tube,
and mouthpiece are $.70 eachinlots
of 1,000. So after the initialinvest~
ment, per testcosts of Breathalyzer

will be substantially less than that .

of the blowd test, 79
utilizés the samwe scientific princi-
ples as the Breathalyzer

aruggedly built, portable instrument
pre-calibrated to show percentage
of blood alcohol

features push button operation with

an eleciric pump that automatically

purges all air of precedingtest from
sampling system

the retail cost ofa unit is $745 with
each ampoule costing $.85 -

The names used to describe various breath testing equipment
above are, of course, trade names of different manufacturers. Ex~
tensive tests utilizing the Breathalyzer have necessitated a seemingly

over concentration on this device.
ever, to advocate the use of any pavticular instrument.

i ’

4. Watts, op. cit., pp. 67-73.

The report is not intended, how--

75. Telephone conversation with Hugh Boyd, Eaétern Distributor of

the Breathalyzer, Stephenson Co., Eatontown, New Jersey, Au-

gust 12, 1971,
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nder a law aliowing use of the Breathalyzer the suspected
Und 1 1 f the B thol 1 pacted

- DWI, afier cxhibiting clearly deviant driving bebavior and after baing

el
arrested, will be oifered the use of the breath test if the equipment is
available. If be agrecs to the use of the Breathalyzer, he blows into
the instrument, which captures a known amount of alveclar air ina
cylinder, A piston then forces the breath sample into a test ampoule
containing a dichromate solution. Oxidaticn occurs in the sclution if

‘any alcololispresentinthe breath sample. This causesa color change

in the {est ampoule, which is then compared to a standard ampoule.

Behind each ampoule is located a photoelectric cell with a light bulb
mounted on a moveable platform. As the color of the test ampoule

fadeg, the light begins to move toward the standard ampoule. The
distance the light moves is then calibratedinio an accurate blood alco-
hol percentage reading. The operator must be careful o balance the
light before each test to insure accurate results. 76

Experimental studies of the accuracy of the Breathalyzer tend
to confirm that bloed aleohol readings obtained through a Breathalyzer
are at leastas accurate asblood alcohol testing. A '"fail-safe' mech-
anism exists which protectsthe accused as any possible errorstend to
be lower than blood alcohol readings.

One of the first important studies of the accuracy of the Breath-
alyzer was conducted by Coldwell and Grant in 1967, 77 Their experi-
ment was conducted in a laboratory setting with highly trained techni-
cians operating the Breathalyzer. The small mean differences and
range of differences between actual alcohol concentration and the

"Breathalyzer readings are illustrated in Table 3.

The conditions used by the scientists involved varyingthe com-
position of the ampoule solution, varying the ampoule temperature,
varying the ampoule solution volume and measuring the effect these
changes had on instrument accuracy. The authors noted several im-
portant findings from their work.

76. Gottlieb, Joel Edward, '"The South Carolina Implied Consent L'éw:
The 'Breathalyzer and the Bar"', 22 South Carolina L.aw Review

195 (1970) pp. 195-6.

77. Coldwell, B. B., and Grant, G. L., "A Study of Some Factors
Affecting the Accuracy of the Breathalyzer,' 8 Jouranal of Forensic

Sciences 149 (April 1963).
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(1) Thercis no necessity for absolute accuracy inmanufactur--

ing the potascinm dicbhrowmate ampoules. Variations in
concentration of =40% did not affect {he sccuracy of tn°
Brea Jlﬂ; zer. The sulfuric acid concentration could also
vary +10% without affecting readings.

(2 The temperature of the ampoule need not be s~r1c’f1y con-
trolled either, for a range between 360C and 050C had no
effect on the results. :

(3) However, ampoules must be gauged carefully. Low menisci
on the gauge resulted in erroncous hlgh readmgo of up to
.04 ml, weight per volump

(4) Intoxicants other than eihdnol suchas acetaldehyde, paral—
dehyde and isopropanol prcduce negligible readings on thﬁ
Breathalyzer, /8

Other studies (Drew et al, in 125%2and Begg et al. in1964) have
confirmed Coldwell's findings of impressive accuracy of the Breatha~
lyzer in laboratory situations. But what might be of greater interest
to courts, police, and the general public would be an experiment de-
signed totest the accuracy of the Breathalyzer when operated by prop-
erly trained policemen instead of scientists. Howes, Hallett, and Lucas
sought to fill that need in an experiment which compared direct blood
analysi7s with values obtained by police officers using the Breatha-
lyzer. '

The Breathalyzer readings were made by police officersduring
a training course and were compared with results of blood tests taken
within 15 minutes of the breath test. The meandifference between the
breath and blood analyses was found to be only — 0.0051% during the
first hour after drinking and — 0.0103% later than the first hour after
drinking. These resultstend to confirm that breathanalysisdoes yield
results slightly lower than blood testing., The changeinmeandifference
with time is explained by a lag in time before blood aleohol concenira-
tions reach their highest level. Interms of percentage this ‘means
that 95% of all breath readings will be correct to within .01% when

78. Ibid., p. 161.

79. Howes, J. R., Hallett, R. A., and Lucas, D. M., "A Study of
the Accuracy of the Breathalyzer as Operated by Police Person-
nel,'" 12 Journal of Forensic Sciences 444 (October 1967).
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compared to a blood alcohol determination taken at the same time.S¢

. The authors conclude that "since these tests were performed by oper-

ators who were not fully trained and who were not employing all the
checks that are required for tests for court purposes, we believe that
Breathalyzer tests given in the field by properly qualified police per-
sonnel fol]_owing carefully prescribed procedure vwill be at least as
accurateras the ones present here. When two Breathalyzer tests are
properly made, it may be concluded that the possibility of a result

- prejudicial to an accused person being presented 1n court is v1rtuall
)

nonexistent,"81

A new‘s’cudy using two subjects purports to cast doubt on the
accuracy of Breathalyzer measurements of concentrations of alcohol

with the mucous membranes of the mouth or nasal passages.82 But

the results only show that to obtain an accurate reading users of the
Breathalyzer should refrain from taking a reading for 20 minutes aflter
the lasti contact with alcohol, a fact well~known for some tinie.

Any jurisdicltion deciding to use quantitative breath tests to

combat the drunkendriver should establish certain safegnards in oper-
ation to insure complete accuracy. These measures should include:

(a) Performance of regularly scheduled apparatus and equip-
ment maintenance checks. The checks should include peri-
odic calibration, optimally not less than once a week.

(b) A standard operating procedure should be formalized that

includes a permanentwritten record of critical or sensitive.

test conditions and all precautionary measures in operating
technique. Some states, including North and South Caro-
lina, stipulate that the arrestingofficer should not give the
arrested driver the breath test. This rule is designed to
alleviate any conflict of interest problem inherent in an

/

80. Fox, B. H., Hallett, R. A., Makowski, W., Schnall, A. M., and
Pelch, A., "Refined Comparison of Blood and Breath Alcohol Meas-

ures and Variability of Breaths Around Trend of Decline, ' Alcohol
and Traffic Safety Proceedings of the4th International Conference '

on AJcohol and Traffic Safety (1966) p. 137.
81. Howes, et al., op. cit., p. 452.

82. Spector, Herbert N., "Alcohol Breath Tests: Gross Errors in
Current Methods of Measuring Alveolar Gas Concentrations,' 172
Science 57 (April 2, 1971).
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arrest where a pohce officer necds evidence to justify his
actiorn.

(c) A 20 minule cbservation period shouicd be ohserved prior
to sampling. This period sheuld be free from alcohol in~
gestion or vomiting to insure that all alcohol is removed

¢ from thé oral cavity. Hyperventilation of stomach air which
might contaminate the breath sample should be prohiizited,

(d) An operator, tobe absolutely fair, can runa simulated test
before and after testing a defendant.

(e) The personnel cperating the breath testing devices should
: be properly oriented, adequately trained and erperlenr‘ed
in using and maintaining the equipment. 83

The National Safety Councﬂ recommends a2 44 hour training
course for those who are to take readings on a Breathalyzer tobe used
as courtroom evidence. The phases of training include information on
the problem of aicohol and traffic safety, the physiological basis of
breath {esting, the law as it appliesto chemical tests and the required
laboratory procedures. The most important phase of the instruction
is probably the testing of human subjects to develop accuracy and skill
in operation. The original training should be supplemented by re-—
fresher courses. North Carolina has found that a training course of
68 hourshandled through their community college system best fits their
needs. Their experience shows thatonetraining session for 24 students
involves a cost of $800. Federal funds are available to help finance
the program. 3 ' '

Presenting the results of a chemical testinto evidence in a DWIT

case can be a complicated matter if done haphazardly. To eliminate a
possible weak linkin aprosecutor's case one should thoroughly under-

stand the procedure necessary to successfully use Breathalyzer alcohol
concentration readings.

83. Dubowski, Kurt M., '"Necessary Scientific Safeguards in Breath
Alcohol Analysis," 5 Journal of Forensic Sciences 422 (1960).

84. Telephone conversation with William I.. Spitler, Supervisor Law
Enforcement Training, State of North Carolina, August 4, 1969,
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No caschas beenfound which held that quantitative breath tests
are incapable of rendering accurate readings.85  So the admiscibility
of quantiiative breath testg resolts is uniformly allowed. However, the
prosecution should lay some foundationbefore the court will admit the
evidence into testimony. The standards used in most couris require

- fulfillmgnt of four basic facts:

that the machine was in proper working order and that ‘it
was properly checked before conducting the test on the de-
fendant : : :

that the chemicals used in the breath testing equipment were

of the proper kind and in the proper amounts and proportions

that the test was given in the proper manner by a currently
qualified operator

that the test was not given until 15 or 20 minutes after the
last ingestion of food or drink and that nothing was in the
defendant's mouth at the time of the test.86 -

Expert testimony or a well-educated policeman is usually best
able to resist defense attorney attempts to discredit both the accuracy
of quantifative breath tests and the techniques utilized in testing the

defendant.

85. See Omohundro v. Arlington County, 194 Va. 773, 75 SE 2d 496
(1953) which held that chemical breath tests results were admis- ~

sible to confirm police officer's testimony as to sobriety.
86. Statev. Baker, 56 Wash. 2d 846, 852, 355 p. 2d 806, 809 (1960).
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LEGAL QUESTIONS IN UTILIZING
QUANTITATIVE BREATH TESTING

Decienge attorneys have not resied their atiacks on breath test

results to mere inaccuracy of the device or human error. - Chemical
tests in general have been subject to constitutional arguments that chem-
ical tesits 1. violate the accused's privilege against self-incrimina-
tion, 87 II. are an unreasonable search and seizure, 88 and IfL.  vio~
late due process requirements. 8% Other routes have been tried against

" chemical testsincludingdenial ofpetitioner's rightto counsel, cocrced

confession and violation of the physician-patientprivilege, but nonc haq
been successful.

Thoughno constitutional requirement speaksdirectly to chemi-
cal tesling, the Supreme Courtgave its apparentapproval toreasonable
chemical tests to determine intoxication in 1957. Earlier, in 1952,
the Supreme Court had ruled that forcing a suspected narcotics user to
submit to a stomachpump to retrieve evidence offended "even hau"den ad
sensibilities" so as to violate due process. 90

In 1957 Breithaupt v, Abram91 presented thic question of whether
a blood test given to a suspected DWI, who had not giver his consent,
and used as evidence against him violated due process requirements.
The Supreme Court did not accept the defense's legic, finding that,

...there is nothing 'brutal' or 'offensive' in
the taking of a ample of blood when done as in
this case, under the protective eye of a physi-
cian. ...the absence of conscious consent,
without more, does not necessarily render the
taking a violation of a constitutional right...due
process is not measured by the yardstick of
~personal reaction or the sphygmogram of the
- most sensitive person, but by that whole com-
munity sense of 'decency and fairness'that has
been woven by common experience into the fab~
‘ric of acceptable conduct.... The blood test

87, U. 8. Const. amend. V.

88. U, S. Const. amend. IV.

89. U. S. Const. amend. XIV. _
90. Rochinv. California, 342 U. S. 165 (1952).
91. Breith;upt v. Abram, 352 U. S. 432 (1957).
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procedure has become routine in our everyday
life. It is a ritual for those geing intcthe mili-
tary service as well as these applying for mar-
riage licenses.... As against the right of an
individual that hisperson be keld inviolable even
against so slight an intrusion as is involved in
applying a blood test of one kind to which mil-
lions of Americans submitasamatter of course
nearly every day, must be set the interests of
society in the scientific determinatlion of intoxi-
cation, one of the great causes of the mortal
hazards of the road. 92

t seems clear that since a blood test is now considered "nor-
mal", a breath test requiring less psychological trauma will also be
considered "normal."

Submittingto a chemical testafler a refusaland thenhavingthe

evidence used against the accused is not considered self-incriminating
N - - - 5 R 2 ..
by the Supreme Court. In Schmerber v. California98 the situation was

presented where an accused refused to submit totakinga blood test but
was compelled todo so without force and the evidence wasusedagainst
him. The justices found that "the privilege against self-incrimination
protects an accused only from being compelled fo testify against him-
self or otherwise provide the state with evidence of a testimonial or
communicative nature, and that the withdrawal of blood and use of the
analysis in question...did not involve compulsion to these ends,"94
It follows then that Miranda warnings, because they are geared topro-
tecting one's privilege againstself-incrimination, are not a necessary
prerequisite to administering quantitative breath tests.

The tests used in determining whether a search and seizure is
unlawful are proximity of time ofsearchin relationto arrestand pres-
ence or absence of unreasonable, abusive physical force. It is likely
then that courts will favor searches where little or no force is employed
and the search is conducted by qualified personnel at or near the time

92. Ibid.

93. Schmerber v. California 384 U. S. 757 (1965).
94, Ihid., p. 761, '
95. McMamns, op. cit., p. 698,
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of arrest. 96 The Supreme Court has ruled that warrants for search
arenctnecessary if thereis a greater need toprotect the ge régm public
or preveat destruction of evidence connected with a crime.9¢ ‘

Specifically alikely situation is onein whicha police cificer has
apprehended a driver exhibiting erratic drivingbehavior and suspects
the drivegr tobe inviolation ofa drunk-driving statuie. After arresting
the suspect the police officer asks the driver to cooperate in giving a
breath sample to be analyzed by the breath testing device. Such'a situ-

-ation, certain to occur under a Virginia statute allowing use ofquanti-
tative breath tcsts, would not be violating a prohibition against unrea-

sonable search and seizure. The officer would be conforming to con~
stitutional prerequisites of (a) a reasounable belief that the accused is
intoxicated and, (b) reasonable test procedures. An Arizona court has
taken a narrower position holding that a breath test is not a search
since the police were "capturing' the exhaled air.98

Defense attorneys failing to successfully articulate objections to
chemical tesis on due process, seif-incrimination, and unreasonable
search and seizure grounds, have fallen back on a more gencralized
posture. Adimittedly our legal system locks askance at any procedire
which forcesthe accused to assume the prosecutor's burden of proving
him guilty. A too aggressive state may find many of its procedures
objectionable if they aredesigned to make the defendant his own prose~
cutor.99 But the decisions explained here insure that states can con-
tinue to impose reasonable chemical testrequirements on its citizens
whoare reasonablybelieved tobe operating a motor vehicle while under
the influence of intoxicating liquor (or drugs). Weighty policy consid-
erations in protecting the general public may some day lead to the
necessity of random chemical testing of drivers without probable cause.

Virginia's General Assembly will be faced witha unigue problem

if the proposed new statute is enacted. Since the law would allow use

of both blood and breath tests the legislators must decide who will

96. Slough, op. cit., p. 696.
97. Chimel v. California 395 U. 8. 752 (1963).
98. State v. Berg, 76 Ariz. 96, 259 P, 2d 261 (1953).

99. Note, "Implied Consent toa Chemical Test for Intoxication: Doubts
about Section 6-~205 of the Uniform Vehicle Code, ' 31 U. Chi. L.R.
603 (1964).

y
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choose the tesbmo‘:mcﬂ‘od In any case, tho final decision will probably
be a compromise between protection ¢f the defendant's constitutional
rights and.the practical needs of law enforcement.

These states allowing a choice of method have in the mainfol~-
lowed four procedures. These categor;cs are (1) an administrative
agency ¢hooeing the method (in Virginia's case probably the State Police
with the Board of Health's approval), (2) the accused chooses the test~
ing method, (3) the enforcement officer making the arrest chooses the
test method, and (4) the enforcement officer chooses the test method,
but the defendant has the right to a breath test. Promdares used by
some of the Latos are cited below with comments. -

I. Administration Determination

~— ARKANSAS -~
Ark. Stat, Amn. B 75-1031.1 (c) (Supp. 1‘)65)

"The chemical analysis referred to inthe above paragraph shaJ
be made by a method approved by the Director of Arkansas State Board
of Health and/or the Director of Arkansas State Police."

— ILLINOIS —
0l. Ann. Stat. B 951/2-11501 (d) (Supp. 1970)

"Chemical analysis of the person's blood or breath to be con-
sidered valid under this sectionmust be performed accordingto uniform

standards adopted by the State Department of Public Health in coopera~

tionwith the Superintendent of State Highway Police, and by an individual
possessing a valid permit by the Department for this purpcse.”

~— INDIANA —
Ind. Ann. Stat. § 47-2003 (d) (1970)
"'The administration of chemical tests required toproduce evi-
dence for the purposes of this actshall be performed, using thebreath, .
by persons, including law enforcement officers, who areduly certified

by the state department of toxicolegy of the Indiana University of Medi~
cine to perform such tests and whose certification is valid at the time
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of the administration of the test or tecsts. The arresting law enforce-
ment officer <‘u~11 not pex fr1 m the kst — '

"At the time a request is made for svbmission to a test, the
law officer shall inform the accused that refusal to submit to the test
may result in revoeahon, suspension or denial of his drlver'v license
or permit. . : '

Also B 47-2003 (e) girants the dircztor of the Department of Toxi~
cology the power "tc adopt the necessary rules and regulaiions to set
standards for the selection of chemical test operators...."

II. Defendant's Sclection of Method

— CALIFORNIA -
Czl. Vehicle Code 8 13358 (Supp. 1971)

"The person arrestad shall have the choice of whether the test

shall be of his blocd, breath, or urine, and he shall be advised by the

officer that he has such choice. If the person arrested either isincapa-
ble or statesthat he is incapahle of corapleting any chosentest, he shall
then have the choice of submittingto and completing any of the remain~
ing tests or test, and he shall be advised by the OfIlCCl that he has such
choice."

— MARYLAND —
Md. Amn. Code 8 35-100 (c) (1971)

", ..defendant shall have the right to select the type of test ad-
ministered, and if facilities or equipment are not available for such
test then none shall be given, and this fact shall not create any influence
or presumption concerning his guilt or innocence by reason of his irn-
ability to take a test, nor shall the fact of his inability to take such a
test be admissible in evidence at his trial, nor shall this fact be con~
sidered a refusal to take a test under B 92 A of Article 663."

Choosing this procedure would certainly go far in insuring com-
pliance with any constitutional rights of the accused. He would not be
forced toundergo apsychologically painful technique or risk the penalty
under the implied consent statute. The defendant would still be required
to undergo onc form of testing.
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This method dees however retainloopholes inherent inthe cur-

rent Virginia bloced testing procedure. First a well-informed suspect

could chocse a testmethod unavailabie in that jurisdiction. His fouling

of ihe gathering of cvidence could force a deluy in ohtaining the non-

availabletest so as to destroyany value ofa reading as evidence., Law
enforcementofficers will alsobe opposed to anyprocedure which might
"tie theit hands' in investigating a criminral suspect. A police officer
is rot likelytolook favorably at a situation whichwould allow a drunken
driver to tell the officer which chemical test he wants. '

IiI. Law Officer's Selection of Method
— KENTUCKY —
Ky. Rev. Stat. Ann. § 186,565 (1570)

"Any person who operates a motor vehicle in this state isdeemed
to have given his consent to a chemical test of his blood, breath, urine
or saliva for the purpose of determining the alcoholic content of his
blood, ifarrested for any offense arisingout of the acts alleged tohave
been committed while the person wasdriving or in actual physical con—
trol ofa motor vehicle in this state while under the influence of intoxi-

cating beverages. The test shall be administered at the direction of a-

law enforcement officer having reasonable grounds to believe theper-
son to have been driving or in actual physical control of a motor vehi-
cle.... The law enforcement agency by which the officer is employed
shall designate whichof the aforesaid tests shall be administered, and
provide necessary equipment,"

— NORTH CAROLINA —
N. C. Gen. Stat, B 20-139.1 (d) (Supp. 1969)

"The person tested may have a physician, or a qualified tech-
nician, chemist, registered nurse, or other qualified person of his own
choosing administer a chemical testor tests in addition to any test ad-
ministered at the direction of a law enforcement officer. The failure
or inahility of the person fested to obtain an additional test shall not
preclude the admission of evidence relating to the test or tests taken
at the direction of a law enforcement officer.™

The advantages of the law officer choosiné the testing method
are scen in improved efficiency and simplicity. The law officer having
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selection power can choose the method most likely in his Jur isdiction
1o give accurate, usable readings.  An uncooperative or incoherent

suspact would no longer be aliowed to choose a methed most likely to
disturb the officer's collection of evidence,

There is however a limited area of abuse by the police officer

either in ChOO sing the wrong method or circumventing a constitutional
right of the accused, Others are concerned thata suspect may be forced
to refuse a test which is psychologically rcpugnant to him when he
would have submitted to another form of testing.

IV. Officer's Selection with Ultimate Right to Breath Test

— MICHIGAN ~
Mich. Stat. Apn. 8 257.625 (a) (Suppl. 1971)

" 3 Aperson charged with drivinga vehicle while under the in-

fluence of intoxicating liquor whotakes a chemical test adiministered at
therequest of a police officer asprovided in paragraphs (1) and (2) here~

of, shall be informed that he will be given a reasonable opportunity to
have aperson of his own choosing administer one of the chemical tests

as provided in this section (blood, urine, breath sahva) within a rea-

sonable time after his detention...."

" 6 Notwithstanding any other provision of this act, a person
requested to take thistest shall be advised that he has the option tode-
mand that only a breath test shall be given, in which case his refusal
to submit to any other test shall not constitute a refusal for the purposes
of sections 625d and 625{." :

— GEORGIA -

Ga. Code Ann, B 68-1625.1 (a) (Supp. 1970)

"Any person who drives or operates a motor vehicle upon a

public road or highway of this state shall be deemed te have given his
consent to a chemical test...of hig bloed or breath for the purpose of
determining the alcoholic content of his blood if lawfully arrested for
any offense allegedly committed while the person wasdriving or oper-
ating a vehicle under the influence of intoxicating liquor. No person
shall be required to take a blood test if he objects thereto, and in such
case such person shall be given a breath test.™

et






— WEST VIRGINIA -
W. Va. Code Am‘;.g 17C~5A~1 (te71)
"Anjr person who drivés a motour vehicle, ..shall be deemed 1o
have given his consent to a chemical test ot either hisblood, breath or u-

rine for the purpose of determining the alcoholic content of his blood...."

"The law enforcement agency by which such law enforcement
officer is employed shall designate which one of the aforesaid tests

shall be administered: Provided, that if the test so designated is a

blood test and the person so arrested refuses to submit to such blood
test, then the law enforcementofficer making the arrest shall designate
in lieu thereof, either a breath or urinc test be administered and...
such refusal to submit to a blood test only shall not result in the sus-
pension of the arrested person's...license."

A balance is probably best achieved by allowing the officer to
select the method with the accused having the right to a breath test.
The stake the public has in efficient enforcement of traflfic laws ‘would
be met by allowing the law enforcement officer to handle the collection
of evidence in the simplest, easiest way. On the other hand the ac-

cused's psychological aversions are not penalized by forecing him to

submit to a disagreeable test method.
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VIRGINIA'S GAIN

Bilis were sabmitted inboth Houses of the 1970 Virginia General

Assembly to allow guaniitative breasth tegis to arrested persons sus-
pected of driving a mowr vehicle under the 1nﬂurm,c of alcohol. 100
The countermeasuresdied in committee, however., It seems the public
officials ‘made a political decision not to increase t‘lo identifiability of
drinking dvivers by including a bre ath test in Virginia's immplied con-
sent statute. :

The advantages of breath tesung are shown through its rapidity,
simplicity and non~traumatic sampling techniques. Breath tests are
also gencrally fairer to the average motorist than areblood tests.. The

“social drinker is protected as lerng as he avoids drinking to such a de-

gree so asto be adanger to himself and other users of the highway. If
he exceeds a reasonable level of ingestion he should refrain from driv-
ing. 101 But the primary purpose ofa newlaw allowing use of quantita-
tive breath tests would not be an expected increase in convictions for
DWI{. The purpose is instcad to deter potential drunken drivers and
thereby reduce the number of traffic accidents and fatalities, 102

Great Britain's experience in using the breath test will perhaps
be helpful in undersianding the impact it might have if iniroduced to
Virginia. In Great Britain the Road Safety Act of 1967 authorized the
administering of the breath test to all those highway users suspected of
drinking. In the United States, to be constitutionally correct, implied
consent statutes apply only to those drivers who have already been
arrested. Britain's experienceishelpful though in understanding driver
reaction to the compulsion to submit to a breath test.

(1) The greater operational efficiency of the breath test was
evidenced through a 90% increase in the number of pro-
ceedings against motorists for drunk driving offenses. The
greatest increases occurred in less urbanized rural areas

100. HB466 Bryan18.1-55,1and 55.2(1970) S B15 Burruss 18.1-55.1
(1970).

101. Williams, G. Prys, 1968 ~ The First Full Year of the Breatha-

lyzer, Christian Economic and Social Research Foundation (De-
cember 1969) p. 13.

102, Gottlieb, Joel Edward, "The South Carolina Inmlv ed Consent Law:
" The 'Breathalyzer' and the Bar,' 22 South Carolina Law Review
195 (1970).
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where an ofiicer formerly relying solely on the blood test
was stymied by insurmouontable practical problems.

(2) Dritishauthorities were convinced that the conviction fig-
ureg actually understate the number of proceedings that
might have been instigated. The reasoning was based on

¢ "what would seem to be the demonstrated greater efficiency
of the Broaih;lyzer as a basis for proceedmos whether
these end in convictions or not. 103

(3) Firnally, English police officials reported that a low 8.4%
failed to provide a breath sample for quantitative breath
alcohol determination. (North Carolina,providing for posi~
arrestuse of %uan’fitative breath tests, has reported a 25%
refusal rate.)104 The Englishwere most concerned, how-
ever bya .31!*‘6)1 isingly large variation of refusal rate from

- 0%to16. 8%. This canprobably be explained by a great-
.er refusal rate corresponding to the better-informed urban
driver. Most drivers will realize that it is better to take

the certainty of a small penalty for "implied consent" re- v

fusal than risk the efficiency of quantitative breath test
results in convicting for DWI,

Experience has shown that the use of quantitative breath tests
effectively strengthens the statutes designed to improve traffic safety.
The advantages of breath tests indetermining the level of intoxication
have been enumerated previously. Interms of reliabilily and efficiency
the breath test far outshines the blood test as a safety aid. But com~
plete reliance on the breath test is not advocated here. Many juris-
dictions have become used to the intracacies involved in using the blood
tests. To require a complete reiraining of these localities' police
officers could have an undesirable effect of decreasing the number of
arrested DWI's. The bureaucratic upheaval could cause in the short
run an unofficial police rejection of widespread quantitative breath test
use. But generally a policeman will appreciate the simplified tech-
niques involved in a device designed to strengthen evidence against
the arrested driver. His willingness to charge a drunken driver with

the correct offense will be increased when he is confident breath test

results will hold up in court.

103. Williams, op. cit., p. 12.
104. Spitler, loc. cit.
105, Williams, op. cit., pp. 6-7.

- 57 -

at

e






Blood tests have also been shown to be of utility in identifying

a driver who is suspected of being under the influence of intoxicating

drugs. Plaming for the future suggests a retention of the blood test to
cope with an expected increase in the use of drugs by drivers.

The Commonwealth is under an obligation to its citizens to de~
sign strong laws to protect the safety of its highway users. The use of
the blood and the breath test in identifying the drinkingdriver is a sig-
nificant response to a traffic safety problem. For that reason it is
recommended that Virginia enacta statute similar te the followingbill.

A BILL

To amend and reenact § 18.1-55, 1, as amended, of the
Code of Virginia, relating to chemical testis to
determine alcchol in blood or breath

Be it enacted by the General Assembly of Virginia:

1. That 8 18.1-55.1, as amended, of the Codc of Virginia be amended
and reenacted as follews: ] : .

§18.1-55.1. — (a) As used in this section "license' means
any operator's, chauffeur's or learner's permitor license authorizing
the operation of a motor vehicle upon the highways.

(b) Any person, whether licensed by Virginia or not, who oper-
ates a motor vehicle upon a public highway in this State on and after
July one, nineteen hundred sixty-four, shall be deemed thereby, as a
condition of such operation, to have consented to have a sample of his
blood or breath taken for a chemical test to determine the alcoholic
content thereof, if suchperson is arrested for a violation of § 18.1-54
. or of a similar ordinance of any county, city or town within two hours
of the alleged offense. The law enforcement agency by which the ar-
resting officer is employed shall designate which test shall be admin-

istered: Provided, that if the test so designated is a blood test and the

person so arrested refuses to submit to such blood test, then the law
enforcement officer making the arrest shall designate that the breath
test be administered and such refusal to submit to a blood test only
shall not result in a violation of this section — B 18.1-55.1 (b).

(c) If aperson after beingarrested for a violation of E 18. 1-54
or of a similar ordinance of any county, city or town and after having
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been advised by the arresting officer that apersgon who operates a motor
vehicle upon a publichighway in thisState shall bedacmed thevely, as
a condition of suchoperation, tohave congecuted tohave a saiaple of hig
blood or breaih to be taken and the penalty for refusal, and so de-
clares again his refusal in writing upon a form provided by the Chief
Medical Examiner of Virginia (hereinafter referred to as Chief Medi-
cal Exariiner) or refuses or fails to sodeclare in writing and such fact
is certified as prescribed in paragraph (j), then no blood or breath
sample shall be taken even though he may thereafter request same.

(cl) Chemical analysis of the person's breath, to be congider cd
valid under the provisions of this section, shall havc been performed

according to methods approved by the State Health Commissioner and.

by the Law Lnforcement Officer's Training Standards Commission.

(d) Only a phys 1elan, registered professional nurse, graduate
laboratory technician or technlclan or nurse designated by order of
a courl of record acting upon the recommendation of a licensed phyzi-
cian, using scap and water to cleanse the part of the body froxn which
the blood is taken andusing instruments sterilized by the accepted steam
sterilizer or some other sterilizer which will not affect the accuracy

of thetest, or using cheinically clean sterile disposable syvinges, shall

withdraw blood for the purpose of determining the alcoholic content
thereof. No civil liability shall attach to any personauthorized towith~

draw blood as provided herein as a result of the act of withdrawing.

blood from any person submitting thereto, provided the blood was with-

drawn according torecognized medical procedures; and provided further

that the foregoing shall not relieve any such person from liability for
negligence in the withdrawing of any blood sample.

(d1) Portions of the blood sample so withdrawn shall be placed
in each of two vials provided by the Chief Medical Examiner, which
vials shall be sealed and labeled by the person taking the sample or at
his direction, showing on each the name of the accused, the name of
the person taking the blood sample, and the date and time the blocd
sample was taken. Thevials shall be placed in two containers provided
by the Chief Medical Examiner, which containers shall be sealed so as

not to allowtampering with the contents. Thearresting or accompany-

ing officer shall take possession of thetwo containers holding the vials
as soon asthe vials areplaced in such containers and sealed, and shzall

53!

transport or mail one of the vials forthwith to the Chief Medical Ex~

aminer. The officer taking possession of the other container (herein-
after referred to as the second container) shall immediately after tak—
ing possession of said second container give to the accused a form pro-
vided by the Chief Medical Examiner which shall set forth theprocedure
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to oblain an independent analysis of the blood in the sccond container,

and a list of those laboratories and their addresses, approved by 1,110 ,

State Heaith Commissioner; such form shall contain a space for the
accased or his counsel to direct the officer possesging such gecond
confainer to forward that container to such approved laboratory for
analysis, ifdesired. The officer having the second container, after
deliveryof the form referred to in the preceding sentence (unless at
ikat time directed by the accused in writing on such form to forward
the second container to an approved laboratory of the accused's choice,
in which event the officer shall do so) shall deliver said second con-
tainer to the chiefpolice officer of the county, city or town in which the
case will be heard, and the chief police officer whe receives the same
shall keep it in his possession for a period of seventy-twe (7%) hours,
during which time the accused or his counsel may, in writing, on the
form provided hereinabove, direct the chief police officcer-having pos~
session of the second container to mail it to the laboratory of the ac-
cused's choice chosen from the approved list. As used inthis section,
the term '"'chief police officer" shall meanthe sheriff in any county not
having a chiefl of police, the chief of pclice of any county having a chief

of pohca the chief of police of the city or the ser geam or chief of po~

lice of the town in which the charge will b2 hear

(d2) The testing of the contents of the second container shall |

be made inthe same manner ashereafter set forth concerning the pro-
cedure to be followed by the Chief Medical Examiner, and all procedures
established herein for transmittal, testing and admission of the result
in the trial of the case shall be the same as for the sample sent to the
Chief Medical Examiner.

(d3) A fee not to exceed $15.00 shall be allowed the approved
laboratory for making the analysis of the second blood sample which
fee shall be paid out of the appropriation for criminal charges. If the
person whose blood sample was withdrawn is subsequently convicted
for violation of 8 18,1-54, or of a similar ordinance of any county,
city or town, the fee charged by the laboratory for testing the blood
sample shall be taxed as part of the costs of the criminal case and
shall be paid into the general fund of the State treasury.

"(d4) If the chief police officer having possession of the second

container is not directed as herein provided to mail it within seventy-
two (72) hours after repelvmd said conta.mer then said officer shall
destroy same.

(e) Upon receipt of the blood sample forwarded tohis office for
analysis, the Chief Medical Examiner shall cause it tobe examined for
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© execule a cerlificate which shail indicate the name of the accured, the

alcoholic contert and he or an Assistant Chief Medical Exammﬂl shall

date, time and by whoim the blood sample was received and exarnined,
a statement that the coniainer seal had not. been broken or otherwise
tampered with, a statement that the container was one provided by the
Chief Medical Examiner and a statement of the alcoholic content of the
sample. The certificate atiached tothe vial from which the blood sam-
ple examined was taken shall be returned to the clerk of the court in
which the charge will be heard. The ceriificate attached to the con-
tainer forwarded on behalf of the accused shall also be returned to the
clerkof the courtinwhich the charge will be heard, and such certificate
shall be admissible in evidence when attested by the pathologist or by
the supervisor of thelaboratory approved by the State Health Commis~
sioner,

(f) When any blood sample ta]«*en in accordance with the provi-
sions of this section isforwarded for analysistothe office of the Chicf
Medical Examiner; a report of the resulis of such analysis shall be

“made and filed in that office. Upon proper identification of the vial

inte which the blood sample was placed, the certificate asprovided for
inthis section shall, when duly attested by the Chief Medical Examiner,

cor any Assistant Chief Medical Examiner, be admissible in any court

in any criminal proceeding, as evidence of the facts therein stated and
of the results of such analysis.

(g) Upon the request of the person whose blood or breath sam-
ple was taken for a chemical test to determine the alcoholic content
thereof, theresults of such test or tests shall be made available to him.

(h) Afee not exceedingfivedollars shall be allowed thepesrson
withdrawing a blood sample in accordance with this section, which fee
shall be paid out of the appropriationfor criminal charges. If the per-
son whose blood sample was withdrawn is subsequently convicted for
violation of B 18.1~54 or of a similar ordinance of any county, city or
town, the amount charged hy the person withdrawing the sample shall
be taxed as partof the costs of the criminal case and shall be paidinto

the general fund of the State treasury.

(i) In any trial for a violation of ? 18.1-54 of the Co:le or of a -

similar ordinance of any county, city or town, this section shall not
otherwise limit the introduction of any relevant evidence bearing upon
any question at issue before the court, and the court shall, regardless

of the result of the blood or breath test or tests, if any, consider such

other relevant evidence of the condition of the accused as shall be ad-
missible in evidence. The failure of an accused to permit a sample
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cf hisbleod or bx mgath to be withdrawn for a chemical test todetermine
the alcohelic content thereolis vof evidence and shell not be qubjcc’r to
commentat thetrial of the case; box shall the fact thata bloed or breath

test had been offered the aor‘uso be evidence or the subject of com-
ment.

( J) The form referred to in paragraph (¢) shall coutain a b' ief
statement of the law requiring the taking of a blood or breath sample
“and the penalty for refusal, a declaration of refusal and lines for the

signature of the persou from whom the blood or breath sample is sought,

the date and the signature of a wiiness to the signing. If such person
refuses or fails to execute such declaration, the commilting justice,
clerkor assistant clerk shall certify such fact, and that the committing
justice, clerk or assistant clerk advised the person arrested that such
refusal or f.ailure, if found to be unreasonable, constitutes grounds for
the revecation of such perscn's license to drive. The committing or
issuing jus tice, clerk or assistant clerk shall forthwith issue a war-
rant charging the pergon refusing to take the test to determine the al-
coholic content of his blood or | brea’rl with violaticn of this section.
The warrant shall be exccuted in the seme manner as criminal war-
rants,

(k) The executed declaration ofrefusal or the certificate of the
committing justice, as the case may be, shall be attached tc the war-
rant and shall be forwarded by the commitiing justice, clerkor assist-
ant clerk tothe courtin which theoffense of driving under the influence
of intoxicants shall be tried.

(1) When the court receives the declaration of refusal or cer—~
tificate referred to inparagraph (k) together with the warrant charging
the defendant with refusing to submit to having a sample of his blood
or breath taken for the determination of the alcohouc content thereof,
the court shall fix a date for the trial of said warrant, at such time as
the court shall designate, but subsequent to the defendant's criminal
trial for driving under the influence of intoxicants.

(ra) The declaration of refusal or certificate under paragraph
(k), as the case may be, shall be prima facie evidence that the defend-
antrefused to submit tothe taking of a sample of his blood or breath to
determine the alcoholic content thereofasprovided hereinabove. How-
ever, this shall notbedeemed to prohibit the defendant {rom introducing
on hls behalf evidence of the basis for his refusal to submit to the tak—
ing of a sample of his blood or breath to determine the alcoholic con-
tent thereof. The court shall determine the reasonableness of such
refusal.
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(m) If the court shall find the defondant guiliy as chargedin the
warrvant, the court shall svspend the defendant's license for a veriod
of 90 days for a firstoflense and for six moniths for a gecend or subse-
quent oficnse or refosal within one year of the first or other sach re-
fusals; the iime shall be compuu,d as fcllows: The date of the fivet
offense and the date of the second or subsequent offense.

¢

- (0) The courtshall forward thedefendant'slicense to t he Com-
missioner of the Division of Motor Vehicles of Virginia as i other cases
of similar pature for suspension of license unless, however, the de-
fendarnt shall appeal his conviction, in which case the court shall return
the license to the defendant upen his appeal being perfeciad.

() The procedure for appeal and trial shall be the same as
~provided by law for misdemeanors.

(1) Noperscnarrested for a violationof 8 18.1-54 or a similar
ordinance of any county, city, or town shall be required to execute in
favor of any person or corporation a waiver or release of liabilily in
connection with the withdrawal of blood or breath and as a condition
preceden t to the withdrawal of blood or breath as provided for hevrein.

(r) The court or the jury trying the case shall determine the
innocence or the guilt of the defendant from all the evidence concerning
his condition at the time of the alleged offense.

(s) The steps herein set forth rela»mg to the taking, handling,
identification, and disposition of blood samples are procedural in nature
and not substantive. Substantial comnpliance therewith shall bedeenied
to be sufficient, Failure to comply with any one or more of such steps
or portionsthereof, or a variance inthe results of the two blood tests,
shall not of itself be grounds for finding the defendant not guilty, but
shall go to the weight of the evidence and shall be considered as set
forthabove with all the evidence inthe case, provided that the defendant
shall have the right tointroduce evidence on his ownbehalf to shownon-
compliance with the aforesaid procedure or any part thereo and that
as a result his rights were prejudiced.

(t) The governing bodies of the several counties, cifies and
towns are authorized to adopt ordinances paralleling the provisions of
(a) through (s) of this sectiion.

6.
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