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INTRODUCTION 

Phase II of the work of the Commission on Transportation has 
focused on the role that local governments in Virginia might play 
in financing and controlling transportation networks. In 

response to overall goals of the Commission, joint resolutions of 
the 1987 General Assembly and areas identified by the Local 
Government Advisory Committee, the Subcommittee on State and 
Local Relations has addressed the following topics during this 
phase" 

the coordination of new development with the provision of 
an adequate transportation network; 

2. the role of local contributions in the provision of state 
transportation improvements; 

3. improvement of local governmen£ and citizen input in 
transportation affairs; 

4. traffic management regulations; 

5. improvements in transportation planning; and 

6. rural public transportation needs. 

To 
working 
Richard 
chaired 
through 
Group 

expedite its work, the Subcommittee divided into two 
groups. Working Group •, chaired by the Honorable C. 
Cranwell, has addressed topics • and 2. Working Group 2, 
by the Honorable A. L. Philpott, has undertaken topics 3 
6, all of which address state/local relations. Working 
also reviewed the issue of private construction of toll 

facilities. In its consideration of these areas, the 
Subcommittee has been assisted by the the Legal, Local 
Government, and Technical Advisory Committees; Mr. William G. 
Thomas; and Commissioner Ray D. Pethtel and other officials of 
the Virginia Department of Transportation (VDOT). A summary of 
the Subcommittee's deliberations follows, with copies of concept 
documents, related correspondence, and VDOT presentations located 
in the Appendices of this report. 





REPORT OF WORKING GROUP 

o Conditional Zoning 

o Off-Site Road Improvements for Subdivision Development 





COND I T I ONAL ZON I NG 

A major issue considered by the Subcommittee was the 
proposed expansion of conditional zoning. In responding to the 
recent survey of the Commission's Local Government Advisory 
Committee, localities throughout the state expressed strong 
interest in the expansion of conditional zoning authority. While 
developers tend to perceive the expansion of conditional zoning 
as a burden, local governments generally view this device as one 

of the few tools available to directly assess the extraordinary 
costs of growth. 

Present Situation" The Subcommittee believes that the J 
5th report of the Local Government Advisory Committee accurat 
explains the status of conditional zoning within 
Commonwealth. As presently practiced in Virginia, there are 

types of conditional zoning. In the early and mid-1970s 
local governments in Northern Virginia, and on the Eastern Sh 

were granted the "old" form of conditional zoning, thro 
section 15.•-49•(a) of the Code of Virqinia. This sect 
enables a local government to approve reasonable conditions to 
amendment to 
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subject of the 

une 
ely 
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two 
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the zoning map when those conditions or "proffers" 
in writing by the owners of the property that is the 
rezoning request. 

Local governments in the rest of Virginia 
more limited or "new" conditional zoning 
Sections •5.1-49•.I through 15.1-491.4 were 
certain limited conditions to be added to the zon 
profferred conditions must arise from the rezon 
and must bear a reasonable relation to the appli 
the proffers under "old" conditional zoning 
conditional zoning proffers may not include cash c 
the locality, nor dedication of property for schoo 

were granted a far 
authority in 1978. 
codified to enable 

ing map. These 
ing application 
cation. Unlike 

these "new" 
ontributions to 
is, open space, 

parks, fire departments or other such facilities. Off-site 
improvements not expressly authorized under the subdivision 
legislation are also prohibited from being the subject of a 

proffer. Each condition must be related to the physical 
development or operation of the site and must be in conformance 
with the local comprehensive plan. 

In summary, since 1978, every Virginia jurisdiction has been 
authorized to employ some form of conditional zoning as part of 
its land use regulations. Under conditional zoning, localities 
may accept "proffered" conditions that are in addition to the 
general, uniform zoning regulations. These new provisions can 
be very useful to a locality by allowing an applicant to tailor 
his particular development plan to the specific needs of the 
area. Conditional zoning allows the locality and the 
owner/developer to find an acceptable and mutually beneficial 
middle ground that would make an unacceptable project more 



accept ab i e. Once accepted by 
restrictions proffered b7 the 
rezoning itself and are binding on 

the locality, conditions 
applicant become a part of 
the property. 

and 
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Current Issues: The Subcommittee heard testimony and 
spent considerable time debating the merits of conditional zoning 
in its present forms, as well as the extension of "old" 
conditional zoning to all local governments in the state. The 
conditional zoning process, despite its shortcomings, has proven 
to be an effective method for local governments and developers to 
negotiate mutually agreeable contributions to compensate for the 
increased use of transportation facilities. 

The Subcommittee believes that any changes to present 
conditional zoning policies should: 

allow local governments to receive voluntary proffers 
from developers for off-site road improvements. 

O exclude schools, parks, fire stations or other off-site 
improvements from voluntary proffers except for those 
local governments already allowed to receive them. 

provide that 
reasonable 
improvements 

the proffer offered by the developer 
relationship to the necessary 

required by the proposed development. 

set up a mechanism for assessing the impact of each 
development on the overall cost of necessary road 
improvements. This mechanism should include a process 
reimbursing initial developers based on the ratio of 
traffic flow generated by subsequent development to the 
total traffic flow projected at the time of initial 
development. 

o clarify that the impact area must be designated at a duly 
advertised public hearing, as well as provide for 
specific notice by mail to owners of parcels located 
within a proposed impact area; and 

allow two or more localities by 
create a joint impact area. 

separate ordinances to 

Conclusi.•@/Recommendations of the Subcommittee" The 
Subcommittee recommends that existing conditional zoning statutes 
be amended to permit all localities the authority to 
require/accept proffers for the cost of off-site road 
improvements and right-of-way acquisition within areas of 
impact. Further, such amendments should include a mechanism 
obligating subsequent developers within the impact area to 
reimburse the initial developer for property improvements and 
right-of-way, based on a ratio of traffic flow generation. The 
Subcommittee commends for consideration by the General Assembly 
the draft legislation located in Appendix A. 



OFF-SITE ROAD IMPROVEMENTS 
FOR SUBD IVI S I ON DEVELOPMENT 

An issue related to conditional zoning is the ability of 
local governments to receive off-site road improvements from 
developers as a condition of subdivision approval. The 
Subcommittee considered the need for legislation to provide local 
governing bodies with additional resources to receive these off- 
site road improvements. 

Present Situation" The Subcommittee learned that off-site 
road improvements for subdivisions are not generally covered by 
conditional zoning policies because the land is usually already 
zoned for development. In this type of situation, localities do 
not have any basis for receiving off-site road improvements. 
While they can receive off-site sewerage and drainage 
improvements as per section •5.1-466 of the Code, they have been 
excluded from receiving off-site road improvements by the 1979 
Virginia Supreme Court decision, •ylton Enterprises• I•• V. 
Board of Supervisors of Prince William County et al. 

The Subcommittee was informed that 
particularly in fast-growing areas of 
subject the road system to localized but s 
traffic congestion within a short time 
decision, some county governments e 
requirement that developers fund necess 

property development, 
the Commonwealth, can 
ignificant increases in 

Prior to the •ylton 
lected to include a 

ary road improvements, 
such as additional lanes, turning lanes, or curbs and gutters, as 

a condition of meeting the provisions of a subdivision 
ordinance. The improvements are considered "off-site" in that 
they involve roads bordering on and serving specific areas, but 
not within the subdivision in question. 

As a result of the 
cannot, as a condition of 
upgrading of roads located 
subdivisions. This is true 
and significantly impacted by 
be created by the subdivision 
more difficult to obtain nee 
either had to use general c 
highway allocations, or tolerat 
affected corridor. 

•ylton decision, local governments 
subdivision approval require, the 
outside the areas being platted as 

even when these roads are directly 
the traffic created or proposed to 

Local governments have found it 
ded road improvements, and have 
ounty road improvement funds from 
e decreased traffic service in the 

The Subcommittee was told that legislation has been 
introduced regularly in the General Assembly since the •ylton 
decision. These bills proposed to give local governing bodies the 
power to require reasonable and necessary road improvements 
outside the property limits of land owned or controlled by the 
individual subdivider or developer. To date, no such legislation 
has passed. 



Current Issues: The 
aspects of this issue are" 

Subcommi t tee determined that major 

whether reasonab I e 
subdivision development 
deve 1 opers 

off-site 
should 

road costs for 
be borne by the 

whether local governments should have 
authority to determine and require 
contributions from developers; 

unrestrained 
off-site road 

whether off-site road demands of 
subdivision developments can be accurately 
and 

individual 
determined 

o whether off-site road improvements should be required 
or "proffered" voluntarily by developers. 

Because of numerous unresolved questions, the Subcommittee 
does not endorse a statutory change at this time. Rather, the 
issues should be studied to more conclusively determine whether 
or not voluntary assistance from developers may be appropriate. 

Concl•!•/Recommendation of Subcommittee" A legislative study 
commission should be established to determine the appropriateness 
of broadening the provisions within the Code of Virqinia to 
establish a mechanism whereby developers could voluntarily 
provide assistance for off-site improvements and right-of-way 
acquisition. 



REPORT OF WORKING GROUP 2 

o Private Construction of Toll Facilities 

o Transportation Planning in Virginia 

o Public Hearing Procedures 

o Procedures for Right-of-Way Acquisition 

o Standards and Approval Procedures for 
By Developers 

New Roads Built 

o Opportunities for Improved Traffic Management 

o Value Engineering at VDOT 

o Rural Public Transportation and Human 
Transportation in Virginia 

Service 





PRIVATE CONSTRUCTION OF TOLL FACILITIES 

The Subcommittee was informed that the construction of 
private roads is within the framework of state statute, and is a 

common activity for developers. However, state statute has, 
since 1956, prohibited the placement of a toll on private roads. 
This prohibition creates a barrier to the construction of private 
roads, particularly those proposed to serve commercial 
development, since parties funding and maintaining the road have 

no means of recouping their expenses. The Subcommittee was told 
that a change in this law would encourage private corporations to 
build bond-financed roads, using toll revenue to retire the bonds 
and maintain the roads. 

A commonly-cited advantage of privately-constructed roads 
is that they might be built more quickly than roads financed with 
public funds. Theoretically, less time would be needed because 
right-of-way would often be donated, state purchasing and bidding 
procedures could be bypassed, and because the design-build method 
(utilization of one contractor for design, construction, and 
inspection) could be used. The potential of reduced project time 
provides an incentive for the Subcommittee to carefully consider 
this road-building alternative, since the acceleration of 
projects is a major objective and critical to public service 
needs throughout Virginia. 

Present Situation: While the private toll road approach has 
potential application across the state, it is of particular 
interest to a parternship of Northern Virginia developers for the 
construction of a ten-mile facility extending from Dulles Airport 
to the Leesburg area of Loudoun County. This is also a project 
currently under study by VDOT. The Subcommittee heard testimony 
from Mr. William G. Thomas on behalf of the developers and also 
considered concept legislation that would enable the 
construction, operation, and maintenance of private toll roads. 

This concept 
C_o_rporat ion Act of 
of Section 56-49 
roads. The proposed 

legislation, the draft Virginia 
1988, would repeal the current prohibition 

of the Code of Virqinia against private toll 
legislation would also provide for: 

regulation 
Corporation 

of private toll roads and rates by the State 
Comm i ss i on 

o approval of 
t owns 

location by affected cities, counties, and 

contracts 
enforcement 

with state and local authorities for 
of traffic and public safety laws; 



conformance of the roadway with local 
plans and 

comprehensive 

design and construction according to state standards. 

The power of eminent domain would in no instance be granted 
to private corporations; thus, state or local governments would 
need to secure right-of-way if condemnation were required. The 
roads would need to be located so that they would interconnect 
with existing roadways. Moreover, dedication of assets and 
improvements to the Commonwealth would be required, usually 
within ten years after retirement of all debt on the road. A 
copy of the concept bill is located in Appendix B-I. 

Current Issues" The Subcommittee commends the efforts of 
Mr. Thomas' group and others who assisted with the drafting and 
review of the concept legislation. While the bill has been 
carefully constructed, time pressures prevented the Subcommittee 
from resolving a number of policy issues, including" 

where right-of-way would need to be obtained by VDOT or 
local governments, there may be a question about the 
legality of using condemnation for private purposes. 
However, the provisions in the legislation for reversion 
•of the road to the state within a reasonable time after 
debt retirement may reduce or resolve this issue; 

alignment based on the location of donated right-of-way 
might not always be consistent with environmental, 
planning, engineering, or cost considerations. Further, 
the concept legislation does not appear to provide local 
governments any opportunity to condition or modify 
private proposals; 

lack of involvement of the Commonwealth Transportation 
Board may conflict with its legislative mandate to 
coordinate all transportation planning; 

there are unresolved questions about the liability of 
private corporations in the areas of design and 
construction, and the effect of liability on tolls and 
financial viability; 

o there is no mechanism for reimbursing VDOT for expenses 
relating to environmental studies, design inspection, or, 
where needed, securing of right-of-way; and 

potential time saved by private construction of roads 
could be eroded by the time needed to apply to the State 
Corporation Commission for certification; resolve 
complications in obtaining needed land; and obtain 
design approval and necessary environmental permits from 
VDOT. 

I0 



Written correspondence and attachments from Transportation 
Commissioner Ray D. Pethtel, Loudoun County Administrator Philip 
A. Bolen, and the Town of Leesburg, further detail these issues. 
They are located in Appendices B-2, B-3, and B-4. 

Conclusions of the Subcommittee" The proposal to allo;• 
private toll roads in the form of the draft Z![•inia_•!•h•z 
corporation Act of 1988 may have merit in that this proposal 
offers the Commonwealth another innovative option for 
transportation improvement. No recommendation as to the specific 
prGposal for the draft Z!K•inia H!•h•Y_G•E•ration Act of 1988 
is made. 



LOCAL GOVERNMENT INVOLVEMENT IN ROAD CONSTRUCTION AND MAINTENANCE 

The Subcommittee received briefings on the working 
relationships of the Virginia Department of Transportation (VDOT) 
and localities in making decisions about maintenance and 
construction 
principally 
location, 
state; 
personal 
citizens 
resident 
Office 
Relations, 
within the 
governments 

projects. Input from local governments 
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ongoing formal resolutions transmitted to VD 
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Present Situation" Many of the Department's communications 
with local governments are guided by requirements of the Code of 
•!•inia. These statutory mandates are associated with the 
regular allocation of funds for roads within the four 
administrative systems (interstate, primary, secondary, and 
urban), as well as those for special programs. 

With respect to the interstate system, state-local relations 
are more implied than explicitly articulated. Sections 33.1-48 
and 33.1-49 of the Code authorize this system and grant enabling 
powers to the Commonwealth Transportation Board for its planning, 
construction, maintenance, and regulation. However, in the 
development of this system, the Board considers local requests 
for additional interchanges and widening of the roadways. 

Key 
include 
annually 
Board to 
through 
enabling 
regarding 
with any 
median 

statutory provisions regarding the primary system 
the number of miles that may be added to the state system 
and an allowance for the Commonwealth Transportation 
build and maintain portions of primary bypasses that run 

municipa-lities. In addition, there is a provision for 
agreements with the Counties of Henrico and Arlington 
the installation of traffic control devices, as well as 
county relative to landscaping and maintaining the 

and ohher untraveled portions of primary roads. 

langu 
construction and maintenance of the secondary system. A major 
statutory provision calls for the joint development and update of 
a six-year plan by each county board of supervisors and the 
Department. Further, priority setting for the expenditure of 
state funds for secondary road construction is conducted at least 
annually by each board of supervisors in cooperation with the 
Department's resident engineer. Other Code provisions requiring 

The Subcommittee noted that the Code provides considerable 
age to ensure that counties have significant input in the 

12 



state- local 
implementation 

communication 
include those 

and collaboration 
that address" 

for their 

o the transfer of primary routes into the secondary system; 

o the hard-surfacing of county roads carrying more than 50 
vehicles per day; 

o the acceptance of local roads into the state system 
maintenance and construction; 

for 

o the establishment of new roads or the altered location 
existing ones" 

of 

o county contributions for road construction; and 

o expenditure of funds by certain counties for their 
projects. 

own 

The urban system is administered somewhat differently. 
While urban construction projects are funded through the regular 
allocation formula, statute calls for municipalities to request 
and to fund 
project. This 
both project 
enab i es VDOT 
with payments 
maintenance of 
c i ty and town 
payments. 

five percent of the cost of each construction 
provision enables these jurisdictions to influence 

selection and priority. Further, Section 33.1-4•.I 
to provide towns and cities over 3,500 population 
based on lane miles for the administration and 
urban streets. Each year, about 200 lane miles of 
streets are added to the system for maintenance 

In addition to projects funded through allocations to the 
four administrative systems, the Co_de provides for special 
funding for other projects that are generally initiated by local 
governments. These include industrial access railroad tracks, 
industrial and airport access roads, and access roads to 
recreational and historic areas. In addition, Section 33.1-75.1 
enables VDOT to match up to $500,000 of county funds for special 
projects. These projects include the maintenance and 
construction of primary or secondary roads, as well as bringing 
roads up to standards for inclusion into the state secondary 
system. The total of state matching funds that may be provided 
is five million dollars annually. Some statutory-based special 
programs are supported through special taxes, including those 
funded from the two percent coal severance tax in Southwest 
Virginia and from a surcharge on property taxes in special 
transportation improvement districts. 

The Subcommittee was pleased to learn that the agency has 
moved beyond basic efforts to satisfy statutory requirements for 
communications with local governments to the exploration of 
innovative ways to enhance the quality and usefulness of those 
communications. One new activity that has produced particularly 
useful input is the roundtable meetings initiated with localities 

13 



during the past year. During these meetings, conducted in each 
construction district across the state, Department officials 
responded directly to the concerns and questions of local 
officials and other interested parties. For example, during some 
of the roundtable meetings, the issue of cooperative purchase of 
heavy equipment was discussed. As a result, VDOT has recently 
implemented a purchasing procedure to address cooperative 
buying. Additional follow-up relating to other concerns and 
questions has occurred since the roundtable meetings, which are 

now planned as an annual event. 

Conclusions of the Subcommittee: The Subcommittee concludes 
that current statutory provisions provide a sound framework for 
communications between state and local governments. However, 
many of the higher quality interactions appear to evolve from 
constructive working relationships that have been developed 
outside statutory parameters. The Subcommittee encourages the 
Department to further expand the opportunities to work 
effectively with localities at all points in the process. 

The Subcommittee would particularly like to commend the 
Department for the roundtable meetings initiated with local 
governments during the past year. We believe that efforts like 
these build effectively on relationships established through 
other contacts. The Subcommittee recommends the continuation of 
the roundtable meetings, as well as the conduct from time to time 
of special purpose functions to serve as arenas for focused 
discussion and problem-solving. In addition, we encourage local 
governments to fully participate in and utilize these forums. 

The Subcommittee 
other areas. First, 
and VDOT (where the 
interest) 
management 
to continue 
professional 
improvements 
should also 
contributing 

recommends additional concentration in two 
we urge exploration by individual counties 
county believes this to be in its best 

regarding greater local responsibility in traffic 
and maintenance. Second, the Subcommittee urges VDOT 
its emphasis in ensuring timely coordination and full 

assistance to jurisdictions funding highway 
from local sources of revenue. This assistance 
continue to be extended to private sector entities 

to identified state needs. 

14 



TRANSPORTATION PLANNING IN VIRGINIA 

with 
role 
the 

Transportation planning has assummed increased importance 
the expanded construction program. Because of its critical 
in the overall process, planning was an area identified by 

Local Government Advisory Committee for our additional study. 

Present Situation" 
Commonwealth is broad-based, 
as well as other state, 
planning commissions and local governments prepare 
comprehensive plans, capital improvement progr 
subdivision ordinances. At the regional level, activit 
transportation district commissions include administ 
specialized transit activities, and those of the 
district commissions cover the development of regional 
planning assistance to local governments. At the st 
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The Subcommittee found that transportation planning 
conducted by VDOT encompasses both short- and long-term needs, 
and is geared to the size and complexity of specific geographic 
areas. These include urbanized areas, with populations greater 
than 50,000; urban areas, with populations less than 50,000; and 
rural areas. 

In addition, legislation passed by the 1986 Special Session 
of the General Assembly directed the Commonwealth Transportation 
Board to conduct coordinated financial planning for all modes of 
transportation. These modes include highways, transit, rail, 
bikeways, pedestrians, ports, and air. The Department and Board 
have established mechanisms to carry out this coordinated 
financial planning, and the Board adopted multi-modal objectives 
for the first time in the 1987 Six-Year Improvement Program. 

Current Issues" To improve the 
process, VDOT has identified for the 
planning issues, as well as refinements to 

transportation 
Subcomm i t tee 
address these 

planning 
range of 

issues" 

first, the Department will be allocating more resources 
to look at existing long-range transportation plans. 
Emphasis here will be on providing faster updates and 
maintaining regular five-year updates for the urbanized 
areas. Faster updates of local plans will assist VDOT in 
pulling timely information into the statewide long-range 
plan, as well as provide local governments more current 
information to guide local decision processes. 
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second, in order to obtain more local 
the statewide highway needs update, 
series of public hearings during •988 
on existing transportation documents; 

planning input for 
VDOT will begin a 

to receive comments 

in addition, VDOT will expand technical 
local governments by allocating additional 
activities such as corridor studies and 
local comprehensive plans and site plans. 

assistance to 
resources to 

the review of 

the Department has placed 
that proper interface 
transportation and that 
consideration of all modes; 

additional emphasis on ensuring 
occurs among al I modes of 

long-range plans include 

VDOT is also developing a subregional process to 
supplement the regional process in Northern Virginia. In 
this regard, the Governor recently directed that the 
Secretary of Transportation and VDOT's Commissioner meet 
with mayors, chairs of boards of supervisors, and local 
leaders to develop a plan and map to identify regional 
highway and public transit needs. 

Conclusions of the Subc 
established the foundation f 
transportation planning funct 
greatly aided by the infusi 
base. The Governor's charge 
process also adds a signif 
function and is enthusiastic 
The Subcommittee urges that t 
manner to include other urban r 
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ommittee" Recent improvements have 
or a well-coordinated, integrated 
ion. Theme improvements have been 

and adequate funding 
subregional planning 

nt to the planning 
by the Subcommittee. 
expanded in a timely 

Recognizing that data exchange 
responsibility, the Subcommittee 
communication among VDOT, the Planning 
localities to ensure the quality data needed for ef 
planning. In addition, we recommend that the Departme 
clearly articulate the planning process that considers 

is both a state and local 
encourages increased 

District Commissions, and 
fective 
nt more 
the 20- 

year needs inventory, a ten-year planning horizon, the six-year 
improvement program, and the annual updating process. We also 
recommend that the Department place high priority on the 
integration and coordination of its financial planning, with the 
planning document clearly written and widely communicated to the 
public, local governments, the General Assembly, and others. 
Finally, we emphasize to the Department the importance of 
continued attention to modal and intermodal interests in 
establishing planning objectives. 



PUBLIC HEARING PROCEDURES 

The Subcommittee feels that the public hearing process is a 
critical component of VDOT's construction program. Through 
public hearings, Virginia's citizens are apprised of road 
proposals, informed of plans that affect them, and given the 
opportunity to participate in decision-making. 

Present Situation: Location and design hearings, guided by 
VDOT's Public Involvement Policy Manual, are just one of several 
types of hearings conducted during the development of road 
projects. The public hearing process is initiated whenever a 
project has significant location or design features, such as 
changes in the layout or function of connecting roads or the road 
being improved, or substantial adverse impact on abutting 
property. 

According to the Department, hearing requirements may be 
fulfilled by a notice of willingness to hold a hearing, a single 
combined location and design hearing (one-hearing process) or 
separate location and design hearings (two-hearing process). A 
notice of willingness is the method of choice for non- 
controversial projects and often satisfies the need for a 
hearing. 

A single, combined location and design hearing, held when a 
project has only one possible location, presents both the "where" 
and "how" of a project. On the other hand, a two-hearing 
process, the first for location, and the second for design 
issues, is needed when a project has four or more lanes on new 
location; involves significant social, economic, or environmental 
effects; or has two or more feasible plans under serious 
consideration. Hearings are publicized in several ways. At 
least two notices are published in area newspapers, and copies of 
the notice are also placed in public building near the project. 
In addition, individual notices are sent to government officials, 
local organizations, and to any individuals known to be 
interested in a project. In this regard, it should be noted that 
the Department emphasizes the notification of owners of abutting 
properties about impending projects. 

VDOT's public hearings are normally preceded by informal 
meetings to give citizens an opportunity to review a proposal 
prior to the formal hearing. The formal hearing is held at a 
convenient time and place, with presentations by VDOT staff prior 
to testimony from citizens. The hearing is transcribed and 
combined with written submissions made within ten days of the 
hearing for review by VDOT staff prior to recommendations to the 
Transportation Board. 

The Subcommittee learned that recent significa.nt changes in 
VDOT's public hearing process have included the establishment of 
a public participation unit in the central office, earlier 
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tact with citizens during the design phase of a project, and 
teased emphasis on public information meetings. The 
artment utilizes public information meetings on selected 
jects to provide additional data and solicit input prior to 

public hearing process. Additional changes have been a more 

active role by VDOT representatives during the hearings and 
low-up meetings when significant changes have been made, or in 

es where citizen interest has been high. 

Current Issues: Even though many improvements have been 
made, the Subcommittee feels additional refinements in the public 
hearing process would be beneficial. The following proposals 
would work to expedite the public hearing process or increase the 
amount of meaningful citizen input: 

The time required to complete the hearing process could be 
shortened in instances where a notice of willingness process 
results in a request for a public hearing. At present, the 
notice of willingness period runs a full 45 days, even if a 

request for a hearing occurs during the first day or two. By 
scheduling and advertising a public hearing as soon as the first 
request for one occurs, up to.two months time might be saved. 
The Department believes this change could be implemented on state- 
funded projects by revising the Public Involvement Manual, and on 
federal-aid projects with the concurrence of the Federal Highway 
Administration (FHWA). 

A change in the FHWA regulations, to be effective on 
November 27, •987, may allow a reduction in the public notice 
time for all hearings. The new regulation states that 
environmental documents must be available at least •5 days prior 
to a public hearing. The current regulation requires an 
environmental document at least 30 days before the hearing. 

Finally, to gain more public input and increase the 
effectiveness of public hearings, the Department could adopt an 

alternate method for conducting hearings on selected pro3ects. 
An informal hearing process could be instituted that would 
provide for testimony and responses for the record on an 
individual basis. Citizens could attend the hearing and be 
provided with all required information, then provide input in a 
quiet, unintimidating atmosphere, rather than before a group of 
people and panel of experts. States that use this format 
exclusively or as an optional method believe that it produces 
more meaningful citizen input. In addition, the FHWA has 
approved this method as appropriate to satisfy its hearing 
requirements. 

Conclusions 
impressed with 
the Department 
noteworthy and 

of the Subcommittee: The Subcommittee has been 
the extent and quality of public involvement that 
has built into its procedures. Particularly 
commendable is the Department's acceleration of 
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hearings to a point 
Three recommendations 
expedite the hearing 
detail on page 32 and 
time frame for the 
conditions, informal 
additional efforts 
impending projects. 

very early in the preconstruction process. 
are made by the Subcommittee to further 

process. These recommendations, noted in 
33 of this report, cover a reduction in the 
notice of willingness process under certain 
public hearings in certain instance•, and 

to notify owners of abutting property about 



PROCEDURES FOR RIGHT-OF-WAY ACQUISITION 

The acquisition of right-of-way is an activity 
both VDOT and local governments. In an age 
development, right-of-way acquisition has become 
increasing concern and legal complexity. 

undertaken by 
of rapid land 

an area of 

Present Situation" Both VDOT and localities must observe 
all state and federal legal requirements in acquiring right-of- 
way for their transportation facilities. In this regard, three 
overriding considerations govern all right-of-way decisions: 

o first, no state or local agency can reserve right-of-way" 

r i ght-of -way can be obtained only 
purchase or condemnation, proffer, or 

through acquisition, 
donation; and 

acquisition, condemnation and, typically, donation 
require establishment of a centerline for the facility 
before right-of-way can be secured; however, centerline 
may or may not be required if right-of-way is obtained 
through proffer. 

The Subcommittee found that VDOT"s procedures for acquiring 
right-of-way differ somewhat from those of local governments. The 
major difference is that the Department determines location and 
design on a project-by-project basis, while local procedures 
provide for the adoption of a comprehensive plan for all 
facilities within the jurisdiction, as well as an official map 
with designated centerlines. 

VDOT's process begins with nine preallocation hearings to 
discuss needs with localities, formulation of the six-year 
improvement program, and the initiation of preliminary 
engineering and environmental studies for specific projects 
within the program. Upon completion of these studies, a location 
public hearing, discussed in the previous sectiqn, is held. 
Following approval of location by the Commonwealth Transportation 
Board, a survey is undertaken to fix and permanently monument the 
project centerline. It is around the centerline that right-of- 
way is designed for a project. A design hearing (or combined 
location and design hearing) enables the discussion of right-of- 
way requirements and other design features, as well as input from 
citizens. Following this step, the Board approves plan design 
for right-of-way acquisition. Finally, acquisition is approved 
and authorized on the permanently fixed centerline, which is 
logged into the established coordinate system. 

Local government procedures for acquiring right-of-way begin 
with the comprehensive planning process. However, no proposed 
street or highway has any official status until the centerline 
has been established. Further, to obtain the necessary permits 
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and enable state or federal 
steps would need to occur for 

funding for projects, the following 
centerline to be established" 

engineering and environmental studies; 

o a location public hearing, followed by Board adoption or 

reject ion 

o the development of a survey; 

o right-of-way plans; and 

o a design public hearing or a combined location and design 
hearing followed by Board approval. 

The Subcommittee. was informed that no jurisdiction in 
Virginia is known to have established an official map, likely 
because of the extensive cost and time needed to meet the above 
requirements. Added complications are the identification and 
avoidance of environmental features protected by state and 
federal laws; a review of all projects by 12 state agencies and 
14 federal agencies, and the potential for legal obstacles if 
environmental requirements are not met in a timely fashion. 

Current Issues" Important and as yet unresolved issues 
associated with right-of-way acquisition are" 

the federal and state Constitutions do not permit the 
reservation or taking of private property for right-of- 
way without just compensation to the property owner. 
Therefore, land needed for road projects is often 
developed before it is feasible to enter condemnation 
proceedings. This additional development of the land can 
then create serious social and public relations problems 
at the time of the actual taking, as well as a 
substantial increase in right-of-way costs. 

the provisions of Section 15.1-458 et. seq• of the Code 
• •!•!•!• regarding preparation of an official map do 
not shorten or streamline the acquisition of right-of-way 
by local governments. Requirements for the establishment 
of centerline entail extensive time and expense. 
Further, neither Section 15.1-458 et. seq• nor any other 
Code section explicitly provide the authority for 
localities to reserve or purchase right-of-way, once the 
map has been adopted. 

and 
of 
must 
and 
the 

Conclusions of the Subcommittee: Members have struggled long 
hard to address the prominent issues related to acquisition 

right-of-way. In resolving these issues, an equitable balance 
be struck between the rights of individual property owners 

the need for expeditious acquisition of right-of-way. With 
assistance of the Legal Subcommittee, several recommendations 
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have been developed to improve upon the present situation. These 
recommendations, detailed on pages 33 and 34 focus on 
clarification of existing statute, provisions for freezing land 
use under certain specific conditions, and other reasonable 
accommodations to provide more acquisition flexibility without 
undue restrictions on the rights of other parties. 
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STANDARDS AND APPROVAL PROCEDURES FOR NEW ROADS 
BUILT BY DEVELOPERS 

The Department reports that subdivision streets are added to 
the state system of secondary roads at the rate of about 140 
miles per year. Inclusion of these streets in the state system 
is well grounded in statute and has been regulated by the 
Commonwealth Transportation Board since 1949. 

Present 
safe travel for the 
discretion, requires 
geometric standards 
stringent), public 
conditions. The 
requirements. 

Situation" To promote economical maintenance and 
public, the Board, exercising its statutory 

that subdivision streets meet certain 
(either state or local, whichever is more 

service mandates, and administrative 
Subcommittee was apprised of these 

Standards entail minimum design and construction 
requirements, including grade; design speed; stopping sight 
distance; composition of the road; and widths for pavements, 
shoulders and rights-of-way. Many of the standards vary 
according to the amount of traffic the streets are projected to 

carry and the type of terrain on which they are constructed. 
Alignment and grade can be adapted to local conditions, providing 
safety features, structural integrity, and traffic capacities are 

not sacrificed. 

To meet public service requirements, streets must either" 
(•) serve three or more occupied housing units that have 
different tenants or owners; (2) connect other streets that 
provide a public service; (3) serve as stub streets leading to 
the subdivision boundary; or (4) lead to public schools, 
churches, recreational areas, landfills or similar public 
facilities. Finally, administrative requirements include (•) the 
construction of the street according to approved plans; (2) 
dedication of the right-of-way by the developer; (3) a resolution 
passed by the board of supervisors to include the street in the 
state secondary system; (4) proper interim maintenance; (5) the 
provision of a performance bond and, if appropriate, a 
maintenance fee; and (6) adequate connection with other roads. 

The 
conducted 
the plan' 
sometimes 
personnel 
review, 
s/he is 
with a 
revision 
engineer 

approval process for subdivision or sit 
and coordinated by the resident engineer, 

s technical features for adherence to the st 
refers more complex plans to district or ce 
for additional review. Following compl 

the resident engineer either advises the de 
in compliance with design requirements, or r 

notation of specific revisions that are 
to initial plans must be returned to 

for re-evaluation and written approval. 

e plans is 
who analyzes 
andards, and 
ntral office 
etion of the 
veloper that 
eturns plans 
needed. Any 
the resident 
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The 
between 
application of the 
However, a .formal 
reconsideration by 
developer wishes, a 

the annual meetings 
local governments, 
providing 
to ward off 

Subcommi t tee 
the developer 

the additional 
major disputes 

was informed that differences of 
and VDOT about the interpretat 

requirements are usually resolved info 
appeal process is available that provi 
a district appeals committee, and, 
final appeal to the Commissioner. Mo 
that VDOT has initiated with deve 

and others involved in local issu 
communication and understanding 

in this area. 

opinion 
ion and 
rmaliy. 
des for 

if the 
reover, 
lopers, 
es are 
needed 

Current Issues: The Subcommittee found 
Street Requirements are now undergoing major 
recurrent issues. Revisions being considered 
Transportation Board include" 

that the Subdivision 
revisions to address 
by the Commonwealth 

the acceptance of streets into the state secondary road 
•ystem based on phased development. At present, 
developers are required to construct streets to their 
ultimate design, which means that the original developer 
could be required to provide a four-lane road, although 
current or near-future traffic requires just two lanes. 
The proposed revisions would provide for local 
governments to attain full implementation of design 
requirements over time. 

o the functional classification of streets for more precise 
analys_is____gf desiqn standards. Functional classifications 
would define the characteristics and magnitude of service 
that streets will provide, Functional classification, 
together with traffic and terrain, would then govern the 
geometric standards required of developers. 

o a review of the standards themselves. This review •ould 
be tied to the assignment of streets to their appropriate 
functional classification. 

a priority_s_ystem for the review of a•proved plans. This 
system would expedite a second review for developers who 
have undergone one rev i ew and have had the i r p i ans 
returned for minor modifications. 

Conclusions of the Subcommittee: The Subcommittee 
recognizes and commends the efforts of VDOT to expedite the 
approval process for developers. Consumers can only benefit when 
developer costs are reduced through the minimizing of work 
delays. 

For the future, the Subcommittee recommends that VDOT 
continue its annual meetings with builders and others at the 
local level. We also recommend that the Department review and,as 
necessary, update the Subdivision Street Requirements at five- 
year intervals. Further, we urge that consideration be given to 
revising Section 15.1-466 of the Code of Virqinia to specify that 
local subdivision ordinances require subdivision streets to be 
constructed at least to state geometric standards. 



OPPORTUNITIES FOR IMPROVED TRAFFIC MANAGEMENT 

While most public attention on the Commission on 
Transportation has been focused on the construction program, the 
need for improved traffic management is also very important. In 
fact, with the increased construction program initiated by the 
Commission last year, improved traffic management in both rural 
and urban areas has become increasingly important. Basically, 
traffic management is a term applied to ongoing efforts to ensure 
that the existing system is operating at maximum efficiency and 
safety. 

Present Situation- The Subcommittee found that, over the 
last few years, VDOT has undertaken a number Of initiatives and 
improvements in its traffic management program. The basic 
philosophy of traffic management has been broadened from a focused concentration on traffic engineering tasks to 
accommodate- better communications width, and sensitivity to, 
local governments and citizens; state-of-the-art technology; 
involvement of a number of disciplines; and an issue orientation 
to problem-solving. 

In the traditional areas of traffic management signs, 
signals, and pavement markings the Department reports a number 
of initiatives. These include contracting with the private 
sector for traffic signal and repair installation, as well as the 
establishment of a new traffic signal grant program designed to 
improve traffic flow, save fuel and enhance safety. 

using 
as" 

In the area of engineering techniques, the Department is 
a variety of approaches throughout the Commonwealth, such 

o computerized traffic signalization; 

o reversible lanes, with preferential treatment for high 
occupancy veh i c I es 

o park and ride facilities; 

o ride sharing; 

o mass transit coordination; and 

o motorist services. 

The Department cites the area of truck regulation as illustrative of its current issue orientation to problem- 
solving. VDOT is working more closely with the trucking 
industry, local government officials and citizens to balance the 
needs of truck access with citizen and vehicle safety. In addition, the Department has just completed the development of 
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new rules and regulations for transportation of hazardous 
materials through tunnel facilities. The Subcommittee learned 
that these rules have elicited a positive response from private 
industry, as wel i as other state and local government 
organizations. 

Other innovations include better safety programs, use of new 

and innovative technology, and increased attention to work zone 
safety. Some specific examples of improvements in these areas 

are 

o special bumpers for State Police to remove vehicles from 
roadways 

establishment of the 
Center, with a future 

Northern Virginia 
center planned for 

Traffic Management 
Tidewater 

o special traffic improvement funds for each district; 

o future implementation of Automatic Vehicle 
systems and 

Identification 

improved training of 
uti i ity providers on 
management techniques. 

VDOT employees, 
work zone safety 

contractors, and 
and other traffic 

Conclusions of the Subcommittee" The Department has 
undertaken aggressive steps to implement new traffic management 
and safety programs, actions that the Subcommittee commends and 
supports. These initiatives have been no less important than 
those associated with the expanded construction program, as it is 
critical that the Commonwealth utilize existing roadways to the 
best possible and safest advantage. This is an area that cannot 
be effectively legislated; hence, we will continue to depend on 
the Department's ongoing efforts in this area. However, we do 
recommend that the Department expand their initiative into a 

system of transportation management that would include mass 
transit and other modal alternatives. 
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VALUE ENGINEERING AT VDOT 

Efficient and economical construction of roads and bridges 
will maximize the increased transportation funding provided by 
the Special Session. Value engineering focuses on this economy 
and efficiency and was therefore a topic of interest to the 
Subcommittee. The general concept of value engineering first 
took hold in a major way during World War II, when it was applied 
to the cost evaluation of substitute defense materials. 

Present. Situation" The Department indicated that value 
engineering has been applied to its road and bridge design 
projects since 1974. Value engineering at VDOT consists of a 
systematic evaluation approach that (I) identifies the function 
of a product or service, (2) establishes a worth for that 
function, (3) generates creative alternatives and evaluates their 
costs, and (4) recommends how the needed function may be provided 
at the lowest cost. 

The basic steps of the value engineering approach are: 

o the' solicitation of ideas for evaluation topics from all 
Department employees; 

o the prioritization and selection of topics, with emphasis 
on projects that: 

substantially exceed initial cost estimates 

include critical or high-cost design items, and/or 

are extremely complex, and 

conduct of value engineering 
by multidisciplinary teams of 
familiar with the basic function 

studies on selected topics 
five to seven personnel 

of a project. 

The Department 
in potential 
projects, with 
implementation. 

states that over the past 18 months $21 million 
savings has been identified on 17 road and bridge 
$•8 million of recommendations already adopted for 

This year, VDOT expanded the value engineering program from 
the examination of designated design projects to include the 
evaluation of standard design elements, procedures, and 
processes. Streamlining standards that are used in hundreds of 
plans has the potential for even greater cost-savings than just 
looking at individual projects. 

The Subcommittee learned that the current plan for the value 
engineering program calls for the involvement of about 200 
persons in several value engineering activities. Approximately 
80 personnel will be trained in value engineering techniques. 
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Additionally, • special value 
processes, and standards wi 11 
evaluations of distinct road and 

engineering studies 
be conducted, as 

bridge projects. 

of procedures, 
well as 2 

The Department 
states with a full 
recently tied for 
savings resulting 
ongoing application 
should be able to 
responsible 
projects. 

reports that Virginia is one of only eight 
time coordinator for value engineering and was 
second place nationally in the dollar value of 
from review of roadway designs. Through the 

of the value engineering approach, VD©T 
realize maximum cost-effectiveness in the 

expenditure of expanded funding for transportation 

Conclusions of the Subcommittee: The Subcommittee believes 
that value engineering is a particularly useful process that has 
increased in importance with the expanded construction program. 
We recommend that the Department periodically report its progress 
in the application of value engineering techniques to the General 
Assembly and others interested in this activity. Further, •e 

urge VDOT to consider the cross-training of personnel as•gned to 
its Productivity Improvement Center to increase the avai!abilit•.! 
of staffing for value engineering activities. 
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RURAL PUBLIC TRANSPORTATION AND HUMAN SERVICE 
TRANSPORTATION IN VIRGINIA 

The Department's presentation emphasized that public 
transportation and human service transportation are two separate 
and distinct types of public service programs operated at the 
local level in Virginia. Federal, state, and local governments 
support public transportation in order to provide a mobility 
alternative to the general public, serve the transportation- 
disadvantaged, and increase the passenger-carrying efficiency of 
the ground transportation system. The government's role in human 
service transportation is to transport people with special needs 
to human service agencies that offer programs to serve these 
needs. 

Current Situation" According to the Department, public 
transportation programs serve people in rural areas of Virginia 
who are unable to drive or do not have ready access to an 
automobile because of age, income, or disability. The clients of 
human service agencies often experience this same type of 
transportation disadvantage. In this regard, rural public 
transportation and human service transportation are similar. It 
is important, however, that public transportation and human 
service transportation maintain their separate identities. The 
two programs serve two distinct functions of government, 
supported by separate agencies and financed through separate 
funding programs. 

The Subcommittee was 
transportation systems are 
fiscal year 1986, these systems operated 
of transit service at a cost of $4.6 mill 
than 2.8 million passenger trips to citiz 
During the 1988 fiscal year, $1.7 million i 
million in state aid will be provided to V 
transportation operators. Federal and s 

informed that 18 rural public 
currently operating in Virginia. In 

over 3.5 million miles 
ion, and provided more 

ens of rural Virginia. 
n federal aid and $1.2 
irginia's rural public 
rate funding for rural 

public transportation is less than the funding appropriated to 
urbanized transit systems in Virginia. However, the 
proportionate shares of public transportation expenses that local 
governments currently bear are essentially the same in rural and 
urbanized areas (approximately 19 percent of operating costs) 

VDOT enumerated very specific responsibilities in supporting 
rural public transportation, including: (I) promoting the 
establishment and expansion of rural public transportation 
systems; (2) administering federal financial assistance (the 
Urban Mass Transportation Administration Section 18 Program) and 
state aid; (3) providing technical assistance and training; and 
(4) monitoring and evaluating performance. 
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The 
is prov 
Virginia. 
different 
Many of 
schedules 
informati 
and ride 
submitted 
approximately 
transportation 

Department indicated that human service transportation 
ided in virtually every city, county, and town in 

Over 100 local human service agencies supported by 14 
"parent" state agencies are involved in this activity. 
these agencies work together to coordinate travel 

and share transportation resources. Accurate 

on on the total miles of service, total expenditures, 
rship is not readily available. However, a report 

to the 1983 General Assembly estimated that 
$10 million in state funds was spent for client 
by human service agencies in the prior year. 

Until recently, 
transportation has 
Department has administered 
capital funding to private, 
VDOT has stressed the 
transportation services in 
and has conducted a number 
this coordination. 

VDOT's role in supporting human service 
been somewhat limited. For 13 years, the 

a federal program which provides 
nonprofit human service agencies. 

importance of coordinating agency 
its administration of this program,• 

of technical studies to facilitate 

As a result of new federal funding, the Department will be 
expanding its support for human service transportation, providing 
technical assistance and training for both human service and 
public transportation operators in rural areas. In addition, an 

Interagency Coordinating Council for the Transportation 
Disadvantaged, which the Department chairs, has been formed to 
improve the provision and coordination of human service agency 
transportation. 

The Subcommittee was told that, because of increased state 
support, the outlook for both rural public transportation and 
human service transportation is promising. While there have been 
reductions in federal funding, Virginia has new state funding fc•- 
public transportation, initiated through the recommendations of 
the Commission on Transportation. This additional state aid 
will allow some growth in both existing and new rural programs. 
The key to growth in rural public transportation will be the 
development of local government support. The work of the 
Interagency Coordinating Council for the Transportation 
Disadvantaged and the new VDOT initiatives should work to improve 
human service transportation in Virginia. 

Conclusions 
examination of 
of necessity 
more intensive 
warranted. A 
evaluation of 
in this report. 

of the Subcommittee" The Subcommittee's 
rural public and human service transportation was 

preliminary and general in nature. We feel that a 
examination of human service transit needs may be 

recommendation to that effect, emphasizing an 
needs in rural and intra-city areas, has been made 
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COMMENTS AND RECOMMENDATIONS 

The members of 
and Local Relations 
and recommendations 
Transportation" 

Working Group 2 of the Subcommittee on State 

are pleased to submit the following comments 
for consideration by the CGmmiss'©n on 

Local Government Involvement in Road Construction and Maintenance 

The Subcommittee believes that current statutory provisions 
provide an adequate framework for communications between VDOT and 
local governments. We are pleased that the Department has moved 
beyond those legal provisions into high-quality relationships 
spawned from positive efforts such as the roundtable meetings 
with localities, the establishment of a more clearly defined 
intergovernmental relations function, and the implementation of 
the Highway Helpline. 

Recommendation •l: The Subcommittee recommends that the 
Department continue its roundtable meetings on an annual basis, 
as well as conduct special purpose functions as needed for more 

focused discussion and problem-solving. 

Recommendation •2" 
the individual counties 
to be in its best 
responsibility in traffic 

The Subcommittee urges exploration by 
and VDOT (where the county believes this 

interest regarding greater local 
management and road maintenance. 

Recommendation •: The Subcommittee recommends that VDOT 
continue its emphasis in assuring timely cooperation and full 
professional assistance to jurisdictions funding highway 
improvements from local sources of revenue. This assistance 
should also continue to be extended to private sector entities 
that contribute to identified state needs. 

Transportation Planning 

The Subcommittee endorses the refinements that 
Department has proposed or initiated to improve 
transportation planning process. These enhancements, 
complement the expanded transportation program, include" 

the 
the 

which 

o the allocation of additional resources to examine 
existing long-range transportation plans; 

o the initiation of 
additional local 
update 

a series of public hearings to obtain 
input for the statewide highway needs 

o the expansion of 
governments 

technical planning assistance to local 
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o increased planning emphasis on linkage among all modes of 
transportation; and 

o the development of a subregional planning process for 
Northern Virginia. 

With regard to the latter area, the Subcommittee commends the 
Governor's Northern Virginia planning initiative as a worthy 
model for cooperative ventures in other jurisdictions, and 
recommends that this initiative be expanded in a timely manner to 
include other urban regions. 

We also make the fol lowing recommendations to further 
upgrade the planning process" 

Recommendation •4_: The Department should more clearly 
articulate a planning process that considers the five-year 
update of the 20-year needs inventory, a 10-year planning 
horizon, the six-year improvement program and the annual 
updating process. 

Recommendation •5_: The Department should make special 
efforts to coordinate and integrate its financial planning, 
with the planning document clearly written and widely 
communicated to the public, local governments, the General 
Assembly and others. 

Recommendat i on •6_: The 
emphasize modal i inkages 
intermodal considerations 
objectives. 

Department should 
and be account ab i e 

in establishing 

continue to 
for modal and 
its planning 

Public Hearinq Procedures 

The Department has effected a number 
refinements to the public hearing process that 
responsiveness to citizens while still 
procedures. The Subcommittee commends the 
improvements, and proposes the following 
further enhance the hearing process: 

of very positive 
have increased its 

expedi t ing overal 1 
Department on these 
recommendat ions to 

Recommendation .•[" The Department should revise its 
procedures to enable the scheduling and advertising of a 

formal public hearing immediately after the first request 
for one during the conduct of the notice of willingness 
process. This step would rectify the present situation in 
which the notice of willingness process runs a full 45 days, 
even if a request for a hearing occurs during the first day 
or two. 
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Recommendation •: Where appropriate, the Department should 
adopt the informal hearing process that was discussed on 

page 18 of this report. This method, which would enable 
citizens to present their viewpoints in a more •rivate 
setting, is reputed to increase the quality of input from 
the public. 

Recommendat i on •9_ 
possible effort to 
about the location 
consideration. 

The Department should make every 
notify owners of abutting properties 

and design of projects under its 

The Subcommittee also supports an upcoming change in the 
current Federal Highway Administration regulation that reduces by 
15 days the amount of time environmental documents must be 
available to the public prior to a public hearing. We believe 
that this reduction of time will expedite the hearing process 
while still affording ample time for citizens to become fully 
informed about the environmental issues associated with 
particular projects. 

R_ight -o f -Way_Ac_gu i s i t i on 

It is in the public interest that future highway and road 
projects be known to the public as far in advance as possible. 
This avoids unnecessary construction and demolition and promotes 
orderly land use and development. Recent United States Supreme 
Court decisions make clear that nei.ther the Commonwealth nor 
local governments can reserve future highway rights-of-way 
indefinitely without acquiring title to them through purchase, 
condemnation, donation or dedication. Those and earlier opinions 
of that Court and of the Virginia Supreme Court appear, however, 
to permit the General Assembly to provide for a reasonable freeze 
on certain uses of lands designated for acquisition for rights-of- 
way while the statutory procedures for acquisition by either the 
Department of Transportation or by local governments are being 
carried out. 

The Subcommittee accordingly recommends that the following 
options be considered by the Commission as means of affording the 
Department of Transportation and local governments greater 
flexibility in highway planning and construction within 
applicable Constitutional constraints: 

Recommendation ._•__0 The Commission should encourage the 
Department to exercise its authority under existing statute 
to acquire wider rights-of-way where planning flexibility is 
needed. 
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Recommendation •!!: An amendment should be proposed 
Section 15.1-458 et. seq• of the Code of Virqinia 
clarify and simplify the requirements associated wi 
official map procedures. Current law implies that t 
centerline should be established for all propos 
transportation improvements shown in the comprehensive 
before the map becomes official. Further, Section 
et. seq• should be strengthened 
to acquire right-of-way once the 
official map are met. 

to 
to 
th 
he 
ed 
an 

58 
to enable local governments 
statutory provisions of the 

Recommendation 
Department's informal 
information meetings 
in the formulation 
studied. 

The Commission should support the 
public hearing process and public 

to provide earlier public involvement 
and selection of alternatives to be 

Recommendation •!•" The General Assembly may wish to 
consider amending Section 33.1-90 of the Code to permit the 
Commonwealth Transportation Board to hold lands acquired 
through purchase or through the Dowers of condemnation 
beyond the 20-year limit currently specified. The amendment 
could provide for an extension in cases where a project is 
included in the Six-Year Improvement Proqram of the 
Commonwealth Transportation Board or the Six-Yea[ 
•provement Proqram for Second•[y Roads for 
constructionpurposes and where clear actions have been taken 
to move forward. 

Recommendation 
consider a 
three years 
designated 
projects. 
metes and 
and required 
••sram of the 

•!•i The General Assembly may wish to 
statutory amendment to provide a freeze of up to 

on the rezoning of, or improvements to, land 
by the Department or local governments for road 
The land so designated would be described by 
bounds or centerline and typical cross-section, 

for projects in the Six-Year Improvement 
Commonwealth Transportation Board, the Six- 

Year Improvement Proqram 
improvement programs of 
in Appendix C) 

for Secondary Roads, or the capital 
local governments. (See concept bill 

Recommendation 
considered 
utilities 
advance of 
lands held 
acquiring 
do so. 

.•1•: An additional amendment should be 
that would require railroads and electric 

to advise the Department of Transportation well in 
the cessation of use of any rights-of-way or 
in fee and give the Department priority in 

them for transportation purposes if it elects to 
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Subdivision Street Requirements 

The Subcommi tree recognizes 
expedite the approval process 
following recommendations in this 

and commends 
for developers 
area" 

VDOT's efforts 
and offers 

to 
the 

Recommendation •16" The Department should continue 
annual information and problem-solving meetings that 
been initiated with developers, local governments, 
others involved in local issues. 

the 

Recommendation 
review and, as 
Re•ui_re_ments_ at 

7 The Department 
necessary, update 
ive-year intervals. 

should conduct a 

the Subdivision 
formal 
Street 

Traffic Manaqement 

The Subcommittee supports the Department' s 

initiatives relating to signs and signals, traffic 
truck regulations and work zone safety, and recommends 

far-reaching 
engineer in•i, 
that 

Recommendation •I_8_" The 
management ini t i at i yes 
management that would 
alternatives. 

Department should expand its traffic 
into a system of transportat ion 

include mass transit and other modal 

Value Enqineerinq 

The 
national 
its road 

Subcommittee commends the Department s emphasis 
leadership in applying value engineering principles 

and bridge design projects, and recommends that" 

and 
to 

Recommendation •19" 
report its progress in 
and the outcomes of 
and others interested in 

The Department should periodicai ly 
applying value engineering techniques 
these efforts to the General Assembiy 
these activities. 

Recommendation 
training in value 
to the Productivity 
personnel might be 
projects. 

The Department should provide cross- 
engineering techniques to staff assigned 

Improvement Center so that additional 
made available for value engineering 

Rural Public and Human Service Transportation 

The Subcommittee's examination of rural public 
service transportation has to this point been general, 
an overview for further decision-making. At this 
Subcommittee believes that a more intensive analysis 
service transit needs is appropriate. 

and human 
affording 
time, the 
of human 
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Recommendation •!: A 
Virginia's human service 
spec'ial emphasis on rural and intra-city 
requirements. This study should include an 

examination of the sources of funding for bo 
transportation and public transportation, w 

at how and when these sources can be poo 

study of transportation needs of 
agencies should be conducted, with 

transportation 
action plan and 

th human service 
ith a close lock 
led effectivelv. 

The Interagency Coordinating Council for the Transportation 
Disadvantaged, which includes representation from all human 

service agencies as well as VDOT, should undertake this 

study using resources currently available. Such a study 
would be in accord with the preliminary plan for 

coordination of transportation services prepared by the 

Departmentfor the Rights of the Disabled. 
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1 D 11/17/87 Austin C 12/01/87 stow 

SENATE BILL NO HOUSE BILL NO 

3 A BILL to amend and reenact § 15.1-#91.2 of the Code of Virginia and 
to amend the Code of Virginia by adding a section numbered 
15.1-491.2:1, the amended and added sections relating to 
conditions as a part of rezoning or zoning map amendment 
generally; and providing for proffering of off-site road 
improvements and compensation by subsequent developers to the 
initial developer whose proffer was accepted. 

10 

II Be it enacted by the General Assembly of Virginia: 

12 I. That § 15.1-491.2 of the Code of Virginia is amended and reenacted 

13 and that the Code of Virginia is amended by adding a section numbered 

I• 15.1-491.2:1 as follows: 

15 § 15.I-•91.2. Same; conditions as part of a rezoning or amendment 

16 to zoning map.--A zoning ordinance may include and provide for the 

17 voluntary proffering in writing, by the owner, of reasonable 

18 conditions, prior to a public hearing before the governing body, in 

19 addition to the regulations provided for the zoning district or zone 

20 by the ordinance, 
as a part of a rezoning or amendment to a zoning map 

21 •ew&4e4 •ka• hgwever, (i). the rezoning itself must give rise for 

22 the need for the conditions; (ii) such conditions shall have a 

23 reasonable relation to the rezoning; (iii) such conditions shall no• 

2% include a cash contribution to the county or municipality; (iv) such 

25 conditions shall not include mandatory dedication of real or personal 

26 property for open space, parks, schools, fire departments or other 

27 public facilities not otherwise provided for in subdivision A (f) of § 

28 15.1-466; (v) such conditions shall not include payment for or 
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1 construction of off-site improvements except those provided for in 

2 subdivision A (j) of § 15.1-466 or in • 15.1-491.2:1 (vi) no 

3 condition shall be proffered that is not related to the physical 

development or physical operation of the property; and (vii) all such 

5 conditions shall be in conformity with the comprehensive plan as 

6 defined in § 15.1-446.1. Once proffered and accepted as part of an 

7 amendment to the zoning ordinance, such conditions shall continue in 

8 •a&• •ewee am4 effect until a subsequent amendment changes the zoning 

9 on the property covered by such conditions T •ew&4e47 kewewe•T •ka• 

10 sack Such. conditions shall however, continue if the subsequent 

II amendment is part of a comprehensive implementation of a new or 

12 substantially revised zoning ordinance. 

13 § 15.1-491.2-I. Same; off-site road improvements as a Dart of 

I• rezoning or zoning map amendment; reimbursements to profferer, by 

15 subsequent developers.--A zoning ord.inance may include .and Drovide, as 

16 a part of a rez.oning or amendment to the zoning map, for the Voluntary 

17 proffering by the subdivider or developer in writing, pursuant to § 

18 15.1-491.2, of payments for or construction of reasonable and 

19 necessary road improvements located outside the property limits of the 

20 land owned or controlled by him but necessitated or required, at least 

21 in part, by .the construction or improvement of his subdivision or 

22 development. 

23 If such proffer is made and accepted, the governing body; by_ 

24 ordinance duly adopted after public hearing, may desiqnate for the 

25 property a common traffic impact area, such area having related 

26 traffic and.road needs with the property owned or controlled by the 

27 proffering subdivider o r developer. In addition to a..ll other notice 

28 requirements for a public hearing., when a proposed common traffic 
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1 impact area will include 500 or fewer parcels, written notice shall be 

2 qiven at least five days before the hearing to the owner or owners, 

3 their agent, or the occupant of each parcel. Notice sen. t by 

registered or Certified mail in the event twenty-five or fewer parcels 

5 are in.eluded, or by first class mail. otherwise, to the last known 

address of such owner as shown on the current real estate tax 

7 assessment books shall be deemed adec•/ate compliance with this. 

8 requirement. 

If an impact area is designated, any subsequent subdivider or 

I0 developer of property located within the impact area shall be 

II required, prior to de.yelopment of his property, to compensate •e 

12 initial developer for a proportionate share of his proffer.. Such 

13 share shall be based upon the ratio of the increased traffic flow 

14 generated by the subsequent developer's subdivision or deyelopment to 

15 the volume of traffic for which the initial developer's proffer was 

estimated to provide. 

17 The share assessed to the subsequent developer shall be deposited 

18 by him with the loca ! government.. Drior to or at the time of issuance 

19 of the first building permit for the developer's project. The local 

20 government forthwith shall transfer such payment to the initial 

21 profferer. 

22 Alternatively, the owner of any parcel located within the impact 
23 area may, at the time of the initial proffer, contribute his 

24 proportionate share of the off-site road improvements. Such share 

25 shall be based on the ratio of the traffic flow estimated to be 

26 gene.rated by his parcel when subdi.vided or developed to the volume of 

27 traffic for which th e initial proffer was estimated to provide. Upon 
28 a..cceptance of such contribution, the owner of said parcel shall bear 
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1 no further obligation to ..the Dr.offerer unde r the requirements of thi_s, 

2 section. 

The requirement that a subsequent developer compensate the 

initia ! profferer fo r a proportionate share of the initial proff..er 

5 shall not p..reyent such ,deve!,.oper from .yoluntarily proffer.in q .payments. 

for any additional reasonable and neces.sary r,oad im.Dr,oyements which 

7 his develoDment may necessitate or require, at .least in part. abov e 

8 and beyond those improvements included in the proffer of the initial 

9 devel.,0.•er. 

I0 A common traffic impact ar.ea encompass.,.ing contiguous terri.tory of 

II two or more pol.itical subdivisions may be ,established by means of 

12 seDarate o.rdinances adopted by each sub.divi,s.•on designating tha.t part 

13 of, the territ.ory located within,.,its jurisdicti,on as a part ..of such 

common tra,ffi.c im•a..ct area. 
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(REVISED-- 11/17/87) 

(REVISED-- 11/25/87) 

(REVISED-- 11/30/87) 

VIRGINIA HIGHWAY CORPORATION ACT OF 1988 

§ 56-49 

Chapter 20 

§ 56-535. T.itle. This Chapter may be cited as the 

"Virginia Highway Corporation Act of 1988." 

§ 56-536. Definitions. --Whenever used in this Chapter, 

the following terms, words and phrases shall have the meaning and 

shall include what is specified in this section, unless the 

contrary plainly appears, that is to say- 

"Certificate" shall mean the Certificate of Authority 

awarded pursuant to this Chapter which allows operation of a 

roadway. 

"Commission" shall mean the State Corporation Commission. 

"Department" shall mean the Virginia Department of Transpor- 

ration. 



"Highway" shall mean the entire width between the boundary 

lines of every way or place of whatever nature open to the use of 

the public under the provisions of this Chapter for purposes of 

vehicular travel in this Commonwealth. 

"Operation" shall mean all functions and pursuits of the 

operator of any roadway under this Chapter which are directly or 

indirectly related to acquisition, approoval, construction, main- 

tenance, patrolling, toll collections, or connections of the 

roadway or highway with any other highway in the state highway 

system as that term is defined in § 46.1-i, or with any street, 
road or alley. This term shall also include, without limitation, 

management and administrative functions attendant to actual phy- 

sical operation of the roadway and management of the affairs of 

the operator. 

"Operator" shall mean the corporation which submits to the 

Commission an application for authority to construct, operate or 

enlarge a roadway, and which, after issuance of a Certificate of 

Authority, is responsible for operation of any roadway under the 

provisions of this Chapter. 

"Person" shall include any natural person, corporation, 

partnership, joint venture, and any other business entity; 

however, person shall not include the state or any local 

government or agency thereof, or any municipal corporation or 

other corporate body with pol.itical powers granted by an act of 

the General Assembly. 
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"Roadway" shall mean that portion of a highway improved, 

designed or ordinarily used for vehicular travel, exclusive of 

the shoulder. A highway may include two or more roadways if 

divided by a physical barrier or barriers or unpaved areas. 

" as used in this Chapter, shall include only privately- "Roadway, 

owned or operated highways for use of which a toll or similar 

single-use charge is imposed. 

§ 56-537. .P.o.licy. The General Assembly finds that there 

is a compelling public need for rapid construction of safe and 

efficient highways for the purpose of travel within the common- 

wealth, and that it is in the public interest to encourage 

construction of additional safe, convenient, and economic highway 

facilities by private parties, provided that adequate safeguards 

are provided against default in the construction and operation 

obligations of the operators of roadways. Accordingly, the 

General Assembly enacts the following provisions for the public 

convenience, safety and welfare. 

§ 56-538. Prerequ.isite. f0r.., construct ion and operat.i•on. 

No person may construct, operate or enlarge any roadway, as 

defined in § 56-536, within the Commonwealth, without first 

having obtained a Certificate of Authority from the Commission 

authorizing such construction, operation or enlargement. 

§ 56-539. Certificate. of Authority. Any person may apply 

to the Commission for a Certificate of Authority to construct or 

operate a roadway, or to extend or enlarge a roadway for which a 
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Certificate has been issued under this Chapter. If the Commis- 

sion determines in writing that the application is complete and 

that the applicant has complied with the provisions of this Chap- 

ter, it shall approve the application. Thereafter, the operator 

shall construct the roadway. Upon completion of construction and 

the opening of the roadway to the public, the roadway shall be 

kept at all times open for use by the public and made accessible 

to the public: upon payment of the toll established by the opera- 

for; provided that the roadway may be partially or completely 
closed, temporarily, to protect the public safety or for reason- 

able construction or maintenance procedures. 

§ 56-540. ADp!icat.i.on. The Commission may charge a 

reasonable application fee to cover the costs of processing, 
reviewing, and approving or denying the application. The 

Application for a Certificate of Authority shall contain the 

following material and information- 

a. The geographic area to be served by the roadway and a 

survey indicating the route of the roadway; 

b. A list of the property owners through whose property 
the roadway or highway will pass or whose property will abut the 

roadway or highway; 

c. The method by which the operator will secure all right- 
of-way required for the roadway, including a description of the 

nature of the interest in the lands to be acquired; 
d. The comprehensive plan or plans for all counties, 

cities and towns through which the roadway will pass and an 

4 



analysis which shows that the roadway conforms to these compre- 

hensive plans. To the extent that the roadway conforms to such 

plans, the fact that the operator is a public service corpora- 

tion, as opposed to the Commonwealth, shall not affect the 

construction and operation of the roadway•i 

e. A certified copy of the resolution of the qoverning 

body of every county• city or tow..n throuqh which the roadway will 

pass• approvinq the proposed location of the roadway; 

e•. f. The operator's plan for financing the proposed 

construction or enlargement of the roadway, including proposed 

tolls to be charged for use of the roadway, projected amounts to 

be collected from such tolls and anticipated traffic volumes; 

• •. • The operator's plan for operation of the proposed 

roadway or enlargement thereof; 

list of all permits and approvals required for 

construction of the roadway from local, state or federal agencies 

and a schedule for securing such approvals; 

•. i•. A description of any proposed interconnection of the 

roadway with the state highway system or secondary system of 

highways or the streets or roads of any county, city or town not 

within the state highway system, including a copy of the approval 

of the interconnect ion from the Department and that of any 

county, city or town for connection with a street or road not 

under state contrel; 

•. •. A list of public utility facilities to be crossed 

and plans for such crossings or relocation of such facilities; 
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• k. A certificate of the operator that the roadway will 

be designed and constructed to meet Department standards, and 

that the operator will provide a design review and inspection 

agreement with the Department which shall provide that the 

Department shall authorize construction upon review and approval 

of the plans and specifications for the roadway and its intercon- 

nection with other roads, and that it shall inspect periodically 

the progress of the construction work to ensure its compliance 

with Department standards; 

M• I__. Completion and performance bonds in form and amount 

satisfactory to the Commission. 

§ 56-541. Incorporation; eminent domain. The applicant 

shall be incorporated under the Virginia Stock Corporation Act as 

a public service corporation; however, eminent domain shall not 

be exercised by the operator for the purpose of acquiring any 

lands or estates or interests therein, nor any other property 

used by the operator for the construction or enlargement of a 

roadway pursuant to this Chapter. 

56-542. powers of. the Commission. --.The Commission shall 

have the power, and be .charqed with the dutie..s of reviewinq and 

aDprovinq or denyinq the aDp.lication, of .supervisinq and 

controllinq the operator .in..the performance of its duties under 

this ChaDter and Title, and o.f correctinq any abuse in the 

performance of the operator's public duties. The Commission also 

shall have the duty and authority to... aDDrove or revis.e the toll 

rates charqed by the operator.. Initial rates shall be. approved 
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if the_v aDD•a• •easonable to the user in relation to t. he benefit 

obtained, and not likely tQ materially discouraqe use o• the 

roadway. Thereafter, the Commission, upon application, comDlaint 

or its own initiative, and after investiqa..tion, may order 

substituted for any toll beinq charqed by the operator• a toll 

which is set at a level which is reasonabl.e to the user in 

relation to the benefit obtained and which will not materially 
and permanently discouraqe use of the roadway by the public. 

§ 56-543. Powers and duties of roadway operator. The 

operator shall have the authority to operate the roadway and 

charge tolls for the use' thereof, and may pledge any revenue net 

of operational expenses realized from tolls charged for the use 

of the roadway in order to secure repa•ent of any obligations 
incurred for the construction, enlargement or operation of such 

roadway. Subject to applicable permit requirements, the operator 
shall have the authority to cross any canal or navigable water- 

course so long as the crossing does not unreasonably interfere 

with navigation and use of the wate•ay. In operating the 

roadway, the operator may- (I) classify traffic according to 

reasonable categories for assessment of tolls; and (2) with the 

consent of the Department, make and enforce reasonable rules and 

regulations, including rules which set maximum and minimum speeds 
(which shall conform to Department and State practices); which 
exclude undesirable vehicles or cargoes or materials from the use 

of the roadway; or which establish commuter lanes for use during 
all or any part of a day and limit the use of such lanes to 
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certain traffic. The foregoing enumeration of powers shall not 

limit the power of the operator to do anything it deems necessary 

and appropriate in the operation of the roadway, provided that 

the practice is reasonable and nondiscriminatory. In addition, 

the operator shall have the following duties" 

a. It shall file and maintain at all times with the 

Commission an accurate schedule of rates charged to the 

public for use of all or any portion of the roadway and it 

shall also file and maintain a statement that such rates 

will apply uniformly to all users within any such reasonable 

classification as the operator may elect to implement. 

These rates shall be neither applied nor collected in a 

discriminatory fashion, except that the operator may exempt 

some or all state or local government traffic from the 

payment of tolls. 

b. It shall construct and maintain the roadway for 

anticipated use according to appropriate standards of the 

Department for public highways operated and maintained by 

the Department, and enlarqe or exp_and the road when 

unsat_is.fie.d. demand four. use o...f the •_oadwav make.,s. 

economically .feasib.!e to, .d.o,so. The operator shall agree 

with the Department for inspection of construction work by 

the Department at appropriate times during any construction 

or enlargement. I.n. addition, .it...s.hal.1 Cooperate,..fu.lly .wi.th 

the Departme.n,•,in est,.ab!ishinq,any, interconnecti.on w.ith•.Ltbe 

roadway t.ha.t the Depar.tment may ..wish to ma.k.e. 
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c. It shall contract with the Commonwealth for 

enforcement of the traffic and public safety laws by state 

authorities, and may similarly contract with appropriate 

local authorities for those portions of the roadway within 

the local jurisdiction. 

§ 56-544. Department approval; in.spection .aqr.e..ement. The 

applicant for a certificate of authority to construct or enlarge 

a roadway pursuant to this Chapter shall secure the approval of 

the Department to connect the roadway with the state highway 

system or the secondary system of state highways, or both, at 

proper and convenient places in order to provide for the conve- 

nience of the public. Connection approval shall not be withheld 

if it is in the public interest•-•wevem.-ee•eeTi•-•••va• 

•-•=•--•-•em-l•me••e•-e•-•i•w•ys. If the roadway is to be 

built partially or completely along existing state highway right- 

of-way, the Department shall grant the applicant authority to use 

such right-of-way only after approval of this use of the right- 

of-way by the General Assembly. 

Following approval of the connections with state highways 

and if necessary, approval of use of right-of-way, the applicant 

and the Department shall enter into an agreement for inspection 

and approval of the engineering and design of the roadway and its 

connections with any other road. This agreement shall provide 

that construction may not begin until after approval of the plans 

and specifications, which shall not be withheld if they conform 

9 



to state practices. The approval and construction process may be 

undertaken in phases. The agreement shall also provide for 

inspection of the roadway and evaluation of construction and 

maintenance practices at reasonable intervals during construction 

of the roadway and thereafter, and it may provide for such 

arrangements respecting maintenance of interconnecting facil.ities 

as are reasonable, appropriate and in the public interest. Sub- 

ject to the provisions of. this Act, the Department or any other 

state agency may elect to treat the roadway as if it is a part of 

the state highway system. 

§ 56-545. Insurance; limita.tion of liabilit•v; sovereign 

immun.ity. Any operator who constructs, operates or enlarges a 

roadway pursuant to this Chapter shall secure and maintain a 

policy or policies of public liability insurance in form and 

amount satisfactory to the Commission and sufficient to insure 

coverage of tort liability to the public and employees, and to 

enable the continued operation of the roadway. Proofs of 

coverage and copies of policies shall be filed with the Corn- 

mission. The operator, its agents and employees shall have no 

liability to the public or employees for judgments or costs in 

excess of the covera_ge amount for other than gross negligence or 

willful and wanton misconduct. Nothing in this Chapter shall be 

construed as or deemed a waiver of the sovereign immunity of the 

Commonwealth with respect to its participation cr approval of all 

or any part of the roadway application or operation, including 
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but not limited to interconnection of the roadway with the state 

highway system. 

§ 56-546. Local approvals. P.r. ior to the issuance of a 

certificate of authority by the Commission, the applicant shall 

p.rovide the local qoverninq body with the application information 

and materials required by § 56-540(a). (b), •c) and (d), as well 

as a description of the interconnections with other roads which 

are proposed by the operator and an overall description of the 

Droject and its benefits. The qoverninq body shall conduct a 

public hearinq, after reasonable notice to the public, concerninq 
the _DroDosed location of the ..roadway, and if it approves of the 

proposed location, shall adoDt a resolution indicatinq apDroval, 

which shall be transmitted to the ap..Plicant. 

Where the operator wishes to occupy lands owned by any city 

or town, including the streets or alleys of a city or town, it 

shall first obtain a franchise allowing such occupancy.- Where 

the applicant wishes to interconnect with the streets of any city 

or town, or the road system of any county, it shall submit 

appropriate plans for the connection to the governing body, which 

shall approve the connection if it determines that the connection 

meets all appropriate engineering requirements. The operator and 

the county, city or town may also agree on any supplemental or 

related matters according to such terms and conditions as are 

reasonable, appropriate and in the public interest, and any such 

county, city or town is hereby enabled to enter into such an 

agreement. 
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§ 56-547. •tilit•v crossings. The applicant shall include 

in the application a list of public utility facilities and 

rights-of-way to be crossed or otherwise affected in the 

construction of the roadway, and a plan and schedule for such 

crossings. The operator and each public utility whose works are 

to be crossed or affected shall each have the duty to cooperate 

fully with the other in planning and arranging of the manner of 

the crossing or relocation of the facilities. Any public service 

corporation possessing the power of eminent domain is hereby 

expressly granted such powers in connection with the mbving or 

relocation of facilities to be crossed by the roadway or which 

must b.e relocated to the extent that such moving or relocation is 

made necessary by construction of the roadway, which shall be 

construed to include construction of temporary facilities for the 

purpose of providing service during the period of construction. 

Should the applicant or operator and the public utility whose 

facilities are to be crossed or relocated, not be able to agree 

upon a plan for such crossing o__r any necessary relocation, either 

party may request the Commission to inquire into the need for the 

crossing or relocation and to decide whether such crossing o_•r 

relocation should be compelled, and if so, the manner in which 

such crossing or relocation is to be accomplished and any damages 

due either party arising out of the crossing or relocation.. The 

Commission may in its discretion employ expert engineers who 

shall examine the location and plans for such crossing o•r 

.relocation, hear any objections and consider modifications, and 
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make a recommendation to the Commission. In such a case, the 

cost of the experts is to be borne equally by the applicant and 

the public .utility, unless the Commission determines that it 

would be unjust, in which case the cost shall be borne as the 

Commission decides. Railroads shall be included within the scope 

of the term "public utility" for purposes of this section. 

§ 56-548. Hiqhway and roadway crossinqs. No crossing of 

a railway, highway, street, road or alley shall be at grade, but 

shall pass above or below the railway, highway, street, road, or 

alley. 

§ 56-549. Default. In the event of material and con- 

tinuing default in the performance of the operator's construction 

or operation duties, or in the event that construction has not 

begun within two (2) years of the issuance of a certificate, the 

Commission, after a hearing in which the applicant or operator 

has notice and opportunity to participate, may revoke the cer- 

tificate of authority for the roadway, declare a default in the 

construction or operation of the roadway, and make or cause to be 

made the appropriate claim or claims under any completion or per- 

formance bonds, or take such lesser action as it may deem appro- 

priate, under the circumstances- The Department may participate 

in or initiate such proceedings. In case of revocation o• a 

certificate, the applicant or operator shall thereafter be with- 

out any authority to construct or operate the roadway, and the 

Department shall take over construction and operation of the 

roadway, and may proceed thereafter to take any steps which are 
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in the public interest, including completion of construction or 

additions to the roadway, closing the roadway, or any inter- 

mediate step. The Department shall receive the full proceeds of 

any payments due to claims against bonding companies or sureties 

for this purpose. In addition, in such event, the operator shall 

grant to the Department •ll of its right., title and interest in 

the assets of the public service corporation or the Department 

shall institute proceedings to condemn all such assets. In 

either case, the operator may obtain compensation from the 

Department for such assets, except t•at the Department shall 

first deduct from the value of such assets all of its costs 

incurred in-connection with completion, or fulfillment of the 

unperformed obligations of the operator, and any other costs 

associated with the events contemplated in this section. The 

Department shall take into account monies received from the pro- 

ceeds of any payment or completion bond in calculating the amount 

due the operator. 

§ 56-550. Police powers; violations of law. The roadways 

and highways constructed or operated under this Chapter may be 

policed in whole or in part by officers of the Department of 

State Police even though all or some portion of any such projects 

lie within the corporate limits of a municipality_or other poll- 

tical subdivision, and just as if the roadway and highway were a 

part of the state highway system. The operator and the Depart- 

ment of State Police shall agree upon reasonable terms and con- 

ditions pursuant to which the activities contemplated in this 
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section may take place. Such officers shall be under the exclu- 

sive control and direction of the Superintendent of State Police 

and shall be responsible for the preservation of public peace, 

prevention of crime, apprehension of criminals, protection of the 

rights of persons and property, and enforcement of the laws of 

the Commonwealth, within the limits of any highway and roadway. 

All other police officers of the Commonwealth and of each county, 

city, town or other political subdivision of the Commonwealth 

through which any roadway, or portion thereof, extends shall have 

the same powers and jurisdiction within the limits of such road- 

way and highway as they have beyond such limits and shall have 

access to the highway and roadway at any time for the purpose of 

exercising such powers and jurisdiction. This authority does not 

extend to the private offices, buildings, garages and other- 

improvements of the operator to any greater degree than the 

police power extends to any other private buildings and improve- 

ments. 

The traffic and motor vehicle laws of the Commonwealth shall 

apply to persons and motor vehicles on the roadway or highway, as 

shall Chapter 6 of Title 33.1, and the powers of arrest of police 

officers shall be the same as those applying to conduct on the 

state highway system. Punishment for offenses shall be as 

prescribed by law for conduct occurring on the state highway 

system. 

56-551. Termination of certificate; dedication of 

assets. Within ninety (90) days of the completion and closinq of 
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the original permanent financing_, the operator shall provide full 

details of the $inancin_•, including_ the terms of all bonds, to 

the Commission; and shall certify the date on which all debt will 

be retired. The Co.n/mission may re.q%•..ire that the operator provide 

copies of any relevant documents, and shall review the.financinq 

and determine the date on which all bonds or other debt consti- 

tuting the oriqinal permanent financinq will be retired. After 

establishing this date, the Commission shall enter an order. 

terminating the operator;s authority pursuant to the certificate 

of authority on a •Jdate which shall be ten years from the d•te cn 

which all of the original permanent financing will be completely 

retired. At the request of the operator or the Department, or on 

its own initiative, the Commission may revise its order to extend 

the date for termination of the certificate.of authority in order 

to take into account any refinancing of the oriqina! permanent 

financin_uo where the refinancing or extension is in the public 

interest, or any refinancinq for the pur•..ose of expansion. Upon 

the termination of the certificate of authority, the authority 

and duties of the operator under this Chapter shall cease, and 

the highway assets and improvements of the operator shall be 

dedicated to the Commonwealth for highway purposes. 
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RAY D. PETHTEL 
g3,MM=SSIONE• 

DEPARTMENT OF TRANSPORTATION 
1401 EAST 9ROAD STFIEET 

RICHMONO. 2321 9 

December 2, 1987 

Virginia Highway 
Corporation Act 

The Honorable A. L. Philpott 
Chairman of Privatization Subcommittee 
Commission on Transportation in the 

Twenty-first Century 
9. O. Box 864 
Bassett, Virginia 24055 

Dear Mr. Speaker- 

This letter has been prepared in response to your 
request of November 23, 1987, at the meeting of the 
Privatization Subcommittee for this. Department's reaction to 
the proposed virginia Highway Corporation Act of 1988, 
revision dated November 17, 1987, a second revision dated 
November 25, 1987, and a third revision of the proposal 
dated November 30, 1987. 

as 

The issues enumerated by Mr. 
follows 

Thomas in the meeting were 

I. Should the mechanism established by the draft 
legislation be available to the State and local governments 
to meet future transportation needs of the Commonwealth? 

2. Is the State Corporation Commission the appropriate 
agency of State government to approve and regulate the 
operator, and what relationship should be e.•tablished with 
VDOT and the Commonwealth Transportation Board? 

3. Are the regulatory provisions 
statute sufficient to protect the public, 
and State interests? 

of the proposed 
local government, 

4. what are the specific advantages of the private 
sector undertaking the construction and operation of the 
Dulles Toll Road Extension as compared to the project being 
constructed by the State with bond proceeds? 

TRANSPORTATION FOR THE 21 ST CENTURY 
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This response also incorporates information derived 
from further discussions with Messrs. Thomas, Miller, Ross 
and Pearson relative to the private sector's assumptions in 
making the proposal. 

It is essential if we are to meet the transportation 
challenges that we explore every opportunity to speed-up the 
delivery of improvements and services. Certainly this 
creative proposal merits serious consideration, and we have, 
at your instruction, carefully reviewed the proposed 
legislation and offer the following in the spirit of 
improving the proposal so that it will assure as positive a 

response as possible to the questions posed above. 

PUBLI C/PRIVATE COMPARISONS 

Messrs. Miller and Thomas indicated that the private 
sector could have the project open to traffic by the end of 
1990; that right of way could be secured at no cost to the 
project and without condemnation; that any short-term revenue 
shortfall to support the debt could be provided from private 
sources; and that fundamentally the State would be relieved 
of the risks and costs wer.e the private sector to undertake 
the construction of the facility. 

It was acknowledged that the consultant would utilize 
the environmental studies currently under development by the 
Department as the basis for any permits required from the 
Corps of Engineers, the Fish and Wildlife Service, the 
Metropolitan Washington Airport Authority, and any other 
State or federal agency having jurisdiction. This permits the 
process of construction by the private operator to start at 
the same point we would be in the development process a 
savings of approximately eighteen months for the developer. 
We now anticipate that the final environmental document will 
be completed in the summer of 1988. 

It was my understanding that the private sector felt that 
the landowners involved would be receptive to donating the 
right of way to either the public or private sector if, in 
fact, the project could be delivered in a timely fashion. 
Thus, right of way acquisition is not a significant 
consideration unless condemnation is required for any portion 
of this project or some future project. 
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The Department has indicated that the final design would 
be completed and approved by the fall of 1989. We originally 
anticipated that it would take about two years to purchase 
and condemn the right of way, with the advertisement of the 
project scheduled for the fall of 1991. If right of way is 
available for donation to VDOT, there would be no time 
savings or delays involved by either public or public 
parties. But if the private sector could actually construct 
the road by 1990 using a "design build" approach, it would 
represent an acceleration of approximately 6 to 12 months 
ahead of our current schedule. So construction time w.ould 
probably be reduced and compressed by the "design build" 
concept. 

In order to undertake the "design build" approach, the 
private operator would enter into a construction contract by 
negotiation rather than by competitive bid. Our experience, 
and that of other states we are familiar with, shows that 
form of contracting to be more expensive; thus the trade off 
to time in this case is likely to be some increased costs. 

Our analysis of the timetable produced by the consultant 
indicates at least two areas where the time frames may need 
further review. 

First, since the final EIS will not be available until 
mid summer of 1988, some time should be added to the schedule 
to obtain permits and to obtain Loudoun County's approval as 
required in the amended version of the bill. This will 
likely extend the timetable one to three months. 

Second, the Commonwealth Transportation Board and the 
Department would want to hold a public hearing on the changes 
in use of existing highways and/or interconnections on this 
and subsequent projects. The hearing would have to be held 
after sufficient design was completed to assess the impact on 
adjacent property owners and the users of the existing roads. 
This would also add approximately two or three months, 
depending on the complexity of the connection and nature of 
changed use of existing roads. 

with regard to the question of timeliness then, it 
appears that the private sector can build the facility 
several months faster than the public sector, with the 
primary trade-off being higher costs using the "design 
build" concept. 
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The financial analysis for the issuance of debt cannot 

be undertaken by the Department until such time as detailed 
project cost estimates are available. Sufficiently detailed 
costs should be available by the fall of 1988, with the 

necessary analysis taking about three months. We are not 
able to respond to the ability of the private sector to cover 

short-term revenue shortfall without the benefit of this 
analysis. We are optimistic, based on the experience of the 
Dulles Toll lanes and the prospect that right of way could be 
donated for the project, that the financial feasibility of 
the project would be favorable for both public and pri.vate 
sectors. 

Mr. Miller indicated that the private debt would carry 
an interest rate of about one percent higher than public 
debt. while this is a cost which the private sector would 
have .to assume, it would in the final analysis result in 
tolls being left on the facility for a longer period of time 
and/or a higher toll structure to carry the increased debt 
service compared to public debt. 

The latest revision we have seen provides that tolls 
would be collected for a period of i0 years beyond the 
retirement of the debt in order that the operator could 
recover his costs. Without the bene fi t of a detailed 
financial analysis, it is not possible to quantify the costs 
to the user; however, it would appear more prudent if this 
time frame were established subsequent to the construction of 
the facility based on a reasonable return on investment for 
the private operator. 

REGULATORY PROVISIONS OF THE PROPOSED LEGISLATION 

The proposed legislation envisions no process where the 
interest of the private sector at large would be solicited to 
propose on a particular transportation initiative. To the 
contrary, the revised legislation requires that the State 
Corporation Commission approve the application if it is 
complete and consistent with the provisions of the statute. 
The latitude for the State Corporation Commission to modify 
the submission has been removed from the proposed 
legislation. The salient issue, however, is that the 
proposed application procedure would not result in any 
competition to determine if there are alternative proposals 
for the facility except the competition that might exist 
between the private and public sectors. 
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An amendment is proposed to require local government 
approval which may result in a hearing process at the local 
level; however, the legislation provides no remedy in the 
event that there are local objections. The current public 
hearing process requires the disclosure of all alternative 
locations being considered and affords landowners, the public 
in general, and local governments the oppo r tuni ty to 
participate relative to the impacts on specific interests. 
The revised legislation also eliminates the requirement that 
the Department hold a public hearing prior to approving any 
connection to a road on the State system; although the 
Department would likely opt for a hearing. 

The legislation does not contain specific provision 
whereby the Department would recover any costs incurred in 
connection with the preparation of environmental documents, 
review of the design, inspection, or review of proposals 
connections to the State system. The SCC is empowered to 
charge a reasonable application fee by the revised 
legislation. We believe it would be in the public interest 
to include a specific requirement that costs incurred by VDOT 
that aid and assist in the planning or construction of a 
project be reimbursed. 

The revised legislation does afford the State 
Corporation Commission the authority to make a finding of 
reasonableness of the toll structure proposed by the 
operator. The proposed legislation has also been amended 
for the reversion of the roadway to public ownership at least 
i0 years after the payment of all debt. It would appear 
that the legislation should also provide for a continuing 
financial audit and maintenance review to ensure that the 
public interest is served. 

The insurance and tort liability issues in Section 
56-545 should be reviewed by the Attorney General's office. 

I remain concerned with the default procedures 
established by the proposed legislation. Surely there must 
be a simpler process for determining the value of assets 
rather than condemnation. 

REGULATORY AGENCY 

The proposed legislation clearly substitutes the State 
Corporation Commission for the Commonwealth Transportation 
Board in the planning, financing, construction, and operation 
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of a major facility in the Commonwealth's transportation 
system. Such appears contrary to the legislation enacted in 
the 1986 Special Session which brought about a greate• 
consolidation of transportation responsibilities. 

We believe the legislation would be much more palatable 
if the certificate were granted by the the State Corporation 
Commission upon a favorable resolution by the Commonwealth 
Transportation Board addressing project need, financial 
feasibility, consistency with the statewide and regional 
planning process, and adequacy of design. Further, the 
public interest might also be served in future projects, of 
this kind if a provision were included to the effect that 
such a project could also be built privately and then turned 
over to the Department for operation, control, and 
maintenance upon completion, after payment of a suitable rate 
of return on investment. 

The very courageous action by the General Assembly 
during the Special Session and the recent innovative 
legislation enacted during the 1987 Regular Session provide 
the State and local governments with capabi i i ties and 
resources to address many of our transportation needs. A 
number of the proposals being considered by the Commission 
during Phase 2, if approved by the Assembly, will further 
enhance our abilities to cope with the future transportation 
challenges. 

This proposal could provide us with another feasible and 
innovative option. This agency stands ready to cooperate to 
the fullest extent possible. 

R.a• D. •ethtd• 
C6mmi 

s 
s;ione 
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December I, 1987 

The Honorable A.L. Pht Ipott 
Speaker of the House of Oelecjates 
P.O. Drawer C 
Bassett, VA 24055 

GOT •I Subcommltte•. on •F•Y• Toll 

C..orpora.•ion Act of... 
Our F ] e 

Dear Mr. Speaker: 

th 

Th 
en 
th 

On Monday ev 
e Board of Sup 
II Board, disc 
• Board Commi t 
abllng leglsl• 
e cltizens of 
ned upon the a 

ening, 
ervlsors of Loudoun County, V1rglnla, 
ussed the proposed Virginia Highway 
tee is supportive of the concept es•o• 
tlon Insofar as It may be another opt 
Loudoun County with an improved road 
ssumption that the final form of the 

November 30, 1987, the Pollcy Legislative Commlttee of 
at the dlrectlon of the 
rporatlon Act of 1988. 
ned by the proposed 
on or means to provide 
etwork. Thls support Is 
eglslation will ensure 

that the publlc Interest w111 be served to at least an 
construction of the to|] road extension by a private e 
{3epari:ment of' Transportation The Board Committee wls 
w•th the drafters of the proposed legislation on the s 
revisions to date (through November •0, 19B7) address, 
of the concerns raised by Loudoun County as well as th 
Transportation. However, further work Is needed. The 
thls matter up at •ts meetlng on December 

equlvalent degree by the 
ntlty rather than the 
hes to continue working 
peci?Ic ]anguage. The 
at least In part, many 

e Department of 
full Board w•ll take 

Two documents have been attached for your consideration. The first is a listing of questions and concerns whlch need to be answered before the actu•1 
declslon is made by the State to allow a private toll road operator to bulld 
and malntaln a prlvate toll road. This l lst was developed in lieu of a l lstlng 
of "pros and cons'. Without answers to these questlons, It Is dlfflcult to 
develop "pros and cons" beyond statements already presented to as well as made 
by the Subcommittee. Obviously, these questions and concerns address immediate 
Issues in Loudoun County but they a,lso would be generally applicable to other 
Jurlsdtctlons. The second is • November 25, 1987 memorandum to the Board of 
Supervisors which was prepared for and whlch highllghts the Issues dlscussed by 
the Board Subcom•Ittee on November 30, 1987. It also includes a summary of the 
November 23, 1987 meetlng of COT 21 Subcommittee on Prlvate Toll Roads. 
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In conclusion• Loudoun c°unding for important transportation nee•. On 

consider 
,• • 

oortant to no•e that Loudoun Count• suppor• Is no• •o be 

this approach to provi 

con$1d•r•d a 
criticism of the O()art•nt of Transportation'• curr•nt efforts to 

•xtand th• Dull• Access Toll Road •s • 
public ro•d. Ind•d, th• Board 

that the co•)•titlve spirit b•tween th• Oe)art•ent and th• prlvat• s•ctor will 

glv• Loudoun County t he ability to be on• of th• 
decision-•ak•rs in choosing 

th• b•t of two •xc•ll•nt pro)os•Is to provide r•li•f to the i•edlate 

tran•Bort•tlon need• of th• travelling publlc. 

Sinc ell •o 

)hill •en 
county Admlni strator 

RABIsm 
Attachments 

cc Members of the COT 

Secretary/ of Transportation & Pub• c Safety 
Board of supervisors of Loudoun county, Virgin 

Jan E. WattS,_ 
r of Finance Co•ISslon •Y.__, 

• 
connock, Secrete Y he State C•oration 

WJ•ltam G. Thomas, tsq. 

jeffre• H. Minor, Town Manager, Town of Leesburg 



V•RG•N[A HIGHWAY CORPORATION ACT OF 1988 

QUESTIONS ,A•O CONCERNS 

YIABILITY• 

*Can it be done •uicker? 

*Can it be done cheaper? 

*Can it be done without emlnent domaln? 

*Will all necessary part:los agree to the private proposal? 

-VDOT, Metropolitan Washington Airporl:$ Authority, 
Loudoun County, and Town of Leesburg. (The Town 
is apparently on record in opposition I:o a private 

LEGAL QUESTION5. 

*If the use of eminent domain is necessary to acquire right-of-way, 
would that use by a public entity, i.e•, the Department, the Count), or 
the Town, be challenged as an illegal use of the public power in aid of 
a private proflt-maklng enterprise? 

• What is the authority of the private operator to .•se rlght-of-way owned 
b• the State, by the County, by the Town, or by t.•,e Metropolitan 
Washington Airports Authority? 

• In correspondence dated November 30, the drat•ler discusses the need for 
companion legislation which would address the use of' existing •tate 
rioter-of-we? and also the questlon of service road construction. 

.-It is expected that this legislation will be submitted 
for the •g88 General Assembly session but it has not 
,vet been drafted. It is an integral part of this 
regulatory scheme. 

• The prov|sion regarding limitation of liability deals with protection of 
the sovereign immunity of the Commonwealth, it should also Include a 
reference to the Count)' and an appropriate reference to Immunity for the 
Town From abl 1 t.y. 

I.OCAL CONCERNS, 

*Is the scope of local approval e•'f'Iciently broad? 

-The latest draft (11/30/87) spe¢l?Ically a11ows for 
approval by the local governing body. of the "proposed 
location'. (Sectlon 
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-When.re•ad as a whole, the legislation gives no review 

authori•)' r•ardlncj specific alignment, the ¢on•i:ruct.ion 
timetable, the actual plan oK operation, the •'inancia% 
vlabili%Y o•' the project, the overall permlt%Ing proc@$s. 
Such information is Important to the Board in making a 

det•rmination of whether •:o support a specific proposal 
over another private proposal or over a proposal by the 

Department of l'ranspori:ation. 

*The proposed legislation does not. appear to give •:he local governing body 

any ablli•.y %o ¢on(•%•.•on or modify the private proposal. 

*Will adoption of the legislation slow down Depari:men•. of Transportation 

work on the extension of the Toll Road? 

GENERAL CO.NCERNS•. 

"The latest cIraKt rovides for reversion o• the private corporation's 
a•ets to tMe 

public. 
-This •ay help with rega•'d to legal authority to use 

e•inent domain. However, Loudoun County •aff is 

aware of any specific justification ('or the 
proposal. 

*The ai:e•4: draft provides for further control by -oth the SCC and VDOT 

with regard to such matters as tolls and design •--• construction 
standard•. 

-There •s a question as to whether or hot-.the SCC powers 

are sufficlentl•/ broad to allow the SCC to •odi?y the 

proposal In the •est interests o? the public. 

-The design, construction, and maintenance stardards now 

appear to be the same as would be required of t•e 

Oepart•ent of Transportation. 

"There is no speci?ic allocation o? responsibility FegardIng construction 

and ?und|n 9 o? necessary ?rontage and service roads. 



COUNTY OF LOUDQUN 

M f-'.,•O RA N DU M 

Hovembe• 25, 1987 

Hember•, Board 

Edward J. Flnn•• •oun•? A•orney 

COT 21: Vl••la Hi_•hwav Coroor•ion ACt of 19• (P•y•te •o]] Road In 
LoudQun County) 
Our F• e 

BACKGR.o_u_ q 

On Monday, •lovember 30, 1987, at 7"30 p.m., the Po]lcy Leglslatlve 
Comznittee of the Board of Supervisors will consider proposed legls]atlon known 
as "The Virginia Highway Corporation Act. of IgBS". This legl$1atlon would 
all•w a private c•rpora•ion to apply to •he State Corporation Commission for a 
certIFlca•e of authority Co build, own, and operate a toll road. The legislation is currently under revlew by the Co•isslon on Transportatlon. •-/ 

At the close of the November 23 COT 21 Subcommlt.:ee meetlng at whlch thls lecjislation was discussed, the Speaker of the House requested the Loudoun 
County staff to provide further analysls of the leglslation and to •nform the 
Subcommittee o? the Loudoun County position on thls -.•tter. Since the last 
•eetin•I of the Subcommittee will be December 7, it •as requested that thls 
Informatlon be provlded not later than December l, 1987. 

COT 21 S_U_BCOMMITTEE.. MEETING 

At the Subcommittee meeting, Mr. William G. Thomas, the drafter of the legislation and the representative ?or tt•e partnershlp Munlcl•}al Oeve]opment 
Corporation (MDC) and P#rsons, Brinckerhoff, Quade, and Douglas, Inc. (PBQ&D), 
which is interested in extending the OuIles To}l Road, advocated the lecjislation from the perspectlve of whether or not the Commonwea}th should have 
th•s option (private sector ab•llty to build, operate, and maintain roads open For the. public) •vai]able as one of the ways to provide the citizens of the 

"-/The latest draft of the proposed leglslatlon, Attachment A, is dated August 3, IgB/, revised November 17, 198/. Previously, this office provided to 
t•e Chalrman of the Legal Advlsory Committee to the Commission on Transport.•tion an analysis of the August 3rd draft. That analysis is found in 
Attachment B. The Vlrglni• Department of Transportatlon•analysls of the 
roposed leglsllt|on is dated November g, IgS/ and is found In Attachment C. 
he Secret•ry of Finance analysls regarding-the tax Impllcatlons of' the prlor 

draft is dated September 29, 1987 and •s round In Attachment O. 

THIS MEMORANDUM DOES NOT CONTAIN THE ATTACHMENTS THAT WERE SENT ON NOVF..M•ER 25. 



Commonwealth with an i•proved road n•twor•. Mr. Thom• 
i•u• •Ic• wer• d1•cu•ad wl•h •be •m•ers of the 

construction. •. Ross o? P•• •nd H•. M•]•e• o•• 
pr•sent•tlons •nd r•sponded to questions r•• by the Co•it•. Hr. Pe•htal 
of V•T r•s•d • number of conc•r•s regarding the p••s•l. •ese concerns •r• 
•r• Fu11• s•t forth In his ••r•nd• (At•c•n• 

I• responsa to questions from the men, hers of the Subto•ittze,. {aunty st•?? 
Indicat• that Loudoun County would be interested In s•ud•• th• proposal 
luther. It w•s polnted out that t•e Ig• Board legls1•tive packet supports 
legislation pe•l•tlng the creation of road corporittons ,hich • nonp•flt 
corporations which will design and build ro#d Improve•nts eventu•lly to be 
sold b•ck to the State •nd. which are •uthorlzad by local governing bod•s In 
which the ro•d l•prove•ent Is loc•tad. Staff #ddr•ssed so• of the issues 
r•ised by Hr. Thomas •nd identified other issues which wer• contained In the 
• emor•ndu• which h#d been delivered to tha Co•Itte• b2 latter of ktob•r )0, 
19•/ (Attachment •). At the and of this •e•randu• thara (s • sugary of the 
Subco•l tt•e •Iscusslon. 

At the conclusion of the he•rlng, the Speaker of the House asked, "What I• 
the Loudoun County position)" He also asked for # discussion paper on the pros 
and cons related to private toll roads. Mr. Thomas irdlcated that h• would be 
in touch with Loudaun County and VOOT to develop a listing oF pros and cons. 
Both Mr. Thomas •nd his clients and the Vl•ini# Oe)•rt•nt of Tr•nsport#tlon 
have been requested to •ttend the November )0 B•#• Policy L,glsl•tlv• 
Co•ittae •eatlng. 

Ooes the Board of Supervisors wish to support this proposed legislation? 

-Is this a viable option ?or construction oF the toll road 
extended? 

-In conslderlng this question, the Bomrd m•y wish to consider 
whether or not the public need will be m•t by prlvmte 

-Should the corporation be nonprofit? 
-The Board should consider what additional changes the• 
would see)c in the legislation. For example: 

I. Local Board oi' Supervlsors/Town Council approv•l of 
the project regarding 

b) des gn: 

¢) tollsl 

d) construction timetable) 

e) Interchmnge 1o¢#tlon. 



Reversion of the road and #ssocl•ted improvements to 
the public sector at a time 

Use of toll road revenues to pay for servlca and 
frontage roads and other roads In the ¢orrldor. 

Other forms of publlc-prlvate partnerships might •Iso be considered. For 
examl}le, turnkey construction of the road with delivery to the St•te upon 
compl etl on o? the road. 
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SUMMARY OF, .(•QT 21 SUBCOMMITT[E OISCU•IOH 

November •3, IS87 

•o1.1 Control, 

Inltlall• the legislation had no public toll control. 
does allow for In|t1•1 to11 control (1.e•, review of rates) 
the State Corpori•1on Co•Issi•n. 

The 1•t, sst proposal 
to be exercised by 

L•¢•1 aooroval, 

The legislation requires toll road operator to show the State Corporation 
Con•ntssion that the proposed road ls in accordance with the Comprehensive Plan. 

-It was Rointed out to the Subcon•nittee th•t In Loudoun the 
Comprehensive Plan already calls for a publlc road In the 
•eneral locatlon. 

-It was suggested that speclflc local approval would be 
necessary. 

-The scope of that local approval was touched 
upon but not i'ully dlscussed. Some 
o? It would include: toll control, desic,• 
approval, specific locatl.on approval, 
Int•rconnectlon approval 

Re•eE) Ion of the road to the_oubllc. 

There was discussion throughout the meeting as to the posslbi1|ty of' 
something being worked out regarding transfer of the road to the State. There 
w•s some discussion that where State or County r•ght-oF-way •ould h•ve to be 
used there would be • reversion provision. One proposal ?or reversion to the 
State would be •fter the bonds on the ro•d were retlred. No specl?Ic plan 
discussed. There was no discussion regarding transfer or reverslon of 
right-of-way already owned by the County; 

Soect ?Ic loc.atlon aooroval. 

Mr. Thomas Indicated the need For Flexibility in 1ocatlon approval. 
Concerns were rals•d regarding I)yrd-Tallamy failure to recommend an alignment 
proposal usi n 9 l •nd which h•d b•en acqui red through the proffer rezonlng 
process. 

-Mr. Hedge of VIX)T indicated that the proffered rlght-of-w•y 
would be taken into account after the consultant had first 
indicated the "best" •l|gnments. 

-There was dlscusslon regardlng Interconnectlon approval 
comi)Itibillty within •xlsting •nd pl•nnad roads. 



questions fro• the Subcon•tttee •e•e •81sed regarding the flnanclal 
benefits of • prtv•t,e vis-a-vis public bond sale •nd the cost, of right-of-way 
acqu|st tan. 

-It was questloned whether the landowners would be w1111ng 
to i•tve •he la•d •o the •tate. 

-It wis the •eneral consensus that the landowners' 
prlmar), concern was to ensure road 
that the•,.would not care who the l a.nd went to 
as long as the road was bullt. 

-Loudoun staff indicated that the County was acqulrlng rlght-of-way 
throuiIh the proffer process. Constructlon of thls extens|on, 
whether it be publlc or private, is dependent upon a 
public-prlvate partnership in which affected landowners would 
donate rlght-of-wa X. 

-Related to the financlng issues were questions regarding who 
would pay for the costs of frontage roads or service roads. 
Thls Issue was ralsed but not addressed. 

?he.•ower of emlpe•t domain. 

It is the position of PBQ•D and MDC that eminent dG,•aln Is not necessaryl 
that the landowners will glve the rlght-of-way. 

-There was so•e skept1¢Ism ralsedon the part of 
VOOT that me•bers o? the Subcon•nlttee and 
the Cou•t X staff as to thls polnl:. 

-The Speaker of the House Indlcated that no 
private company, during his tenure, would 
receive the State's power of eminent domain. 

-Loudoun.staff has.requested a map showing the 
proposed path of the private road.. 

_S.p_eed of Constr•qctlon. 

VOOl" expressed surprise regarding the suggested tlmeIIne which the prlvate 
operator belleves can be met. 

-There was a discussion that the private sector is wll1|ng to 
take risks whlch the public sector might not take. 

-It was •olnted out that a prlvate operator is not constrained 
b)t the Public Procurement Act. 

-The private operators stated that there would be no short 
cutting of any permit process. Rather, the t lme s•vtngs 
would occur by use,of "des lgn-bulld" construction techniques. 
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TO I•0• • comlc•:• D•c•mber 3, •. 

RE PROPOSED V•RGINIA H•GHWAY CORPORATION 
•CT OF 1988/RECOMHENDED COUNCIL POS•T•OM 

In February, 1987, che Vlrslnla Deparcmen• of Tranapor=a=iou (VDOT) 

Dullss Toll •oad co chs Leesbur8 area. Byrd, Tallmay, MaDonald & L•wls 

anv•coumaucal documancs for ch• produce. Both ohm cown and Loudoun Counc7 

have been active ptrcicip•ucs in che al£EnmeuC scud7 and the preliminary 

and conceptual incerchause locations full7 developed b7 BTML 

coufo• fulZy •ch oh, Tovu Council's $oals for chis road. 

The curTenc echedule published in N•wslmcCmE No. 2 from BTML confo•-ms 

with the Governor's •oal co advertise and conscrucc ohm facility in che 

F.all of •99•. •inancin• for Chis pro•acc can bm securad chroush S•cciou 

project is approved by ch• VDOT Board. 

Private Toll •oad Proposal 

&C the stone cimm VDOT has been pursuin• ice scudy of the roll road 

exCeusiou, a partnership cousisCSn• of cha Municipal Development 

Corporation and Parsons, Brinckerhoff, quade & Doulla•, Inc. ha• advocaced 

the desiEn, cousccuccion and operation of the toll road •xceulou chroush 

privace means. "The la• firm of Hazel, Thomas, F£ske, Beckhoru & Hanes has 

arced as le•al counsel, chief spokesman and lmsislacivm a•chicecc for this 

proposal. 



Tho private road alternative's first burdlo is G•neral Assembly 

approva• of the. las•slatiom authorizin$ private construction a=d operation 

of roll facilities. This legislation •ermed the "Vlr•inia Highway 

Corporation Act of 1988" is under s•udy by a sub-con,nlccee of uhe 

Commission on Transportation in the 21st Century (COT 21, hereafter). This 

sub-¢•iccee is scheduled co make a recommmndaciou co the full COT 21 

Commission on December 7. 

On Novembsr 12, 1986, Le•sbur•' s Torn Council w•nc on racord 

expresslns "Erave concerns" about the private roll road opciou (Councll 

Resolution No. 86-246) as parr of its officlal c•enCs co VDOT coucernins 

the department's slx-year transportation improvements prosrsa. The Joint 

town and county resolution supporcins a Lmesbur• terminus failed co mention 

ohm private road alternative. This, and the Council's consistent 

preference for public construction and ownership of the road resulted in a 

town staff focus on the preliminary desiSn work of VDOT and BTML. 

Leesburs's involvement in_ policy development for the private roll road 

alternative has, therefore, been lialced. 

Loudoun County, however, has apparently been worklns closely with the 

COT 21 sub-conmlccee in the review and analysis of the necessa• 

lesislacion co perm/C prlvaCe roll facillCies w•chln the ComsouwealCh. The 

lesislaclon, as now proposed, has undersou• several chan•es in response co 

VDOT, COT 21 and Loudoun County commence. The road alignment proposed by 

the private partnership has also chansed from a Route 659/Route 7 

connection Co a direct connection with the Lmmsburs by-pass, though 

Leesburs has noc been furnished a copy of the actual alIs•aenc. 

The significant chanses in the lesislaclou are sumaarized in the 

November 30 letter from Sceveu Pearson co Ray Pechcel and are intended co 



address •oca• sovermnenc approvals o• •he road, •o• race re•u•ac•ou and 

Ions-term cone•ol and pro•cab£1£Cy o• the •ac•l£cy. 

The •o•ov•n$ £denci•es and couanencs on so=e o• the public policy 

issues associated vtch the proposed legislation. 

•. Location. approv, al--vhich enci¢y best ensures an alia•m,enc and 

loca.cton chae ,,,serves .the. public in•eresc? Wichou: •he power of eutnenc 

domain, the partnership muse reZy on an aZ£•n•mnc •hac depends solely on 

sympathetic propercy o•mers. Eminent domain gives VDOT che abilicy co 

consider an alignment based enviromnencal constderacton•, cost: savings, as 

ve• as en&£neer£n$ and p•ann£ns principles vhtch may noC coincide vtch the 

rouce advocaced by the development co.unity or o•uershtp •ncerescs. 

2. T£•nS of proJecc complec•on---£ s che Dulls s To11 •oad 

s.chedu•e proposed by che parc, nership ,real£sc£c?. The major JusCtficaC£ou 

for the private sector alternative £s £Cs c•a£m chac £c can comp•sce ohm 

excens•ou sooner than V•OT. Wh£•e d•s£gn/bu£$d techniques may acce•srace 

the conscrucc•on phase of the project, the pr£vacs smccor •r• experience 

some disadvancases-noc faced by the scace in ocher phases. These factors 

case some doubc over the proposed schedule: 

caused by possible compec£n• app•tcac•ons begore 
$CC. 

A •enschy SCC cercigicaciou process. 

Possible compmcins locaciou approva• applicacious rich 
various units of •ovsr•menC and Che location approval 
process iCse•f. 

• Land acquisition dlfflculClms. 

V•OT approvals of design. 

Possible design disagreements amous the local 
8overmnencs, V•OT, partnership and land owners. 



Ex¢ansive federal and environmeuCal approvals for 
Goose Creek Crossin•. 

Possible property dedicaclons tied co future land use 

decisions. 

3. $CC control of rates and operations--Is the SCC •o11 regulation 

and certificati.ou p.ro,ces.s sufficient .•o protect the public interest? 

Traditionally SCC hearings are lengthy, complex and often require 

consultancs co effectively represent the public before race hearinss and 

ocher $CC deliberaclons. This further isolated the 'public and local 

•overmnents from the decision-•aking process. Race policies for privately 

operated toll facilities must naturally consider a return on investment. 

A public sector toll need only consider debt retirement and operatin$ 

expenses which would po•encially result in lover •olls. Finally. SCC 

Co•,nissioners are not chosen for their transportation expertise. 

•. L..iab..ili•.-- How will •riva•e opera.ion of ,•he ,road 

liabill,...•y? The Co..nonwealth had virtual sovereign Inmunlty. So•e 

exposure will remain for the partnership wi•h respect to future lawsuits 

arising out of the operation or design of the road. Any substantial 

•ud•nencs, whecher insured or uninsured could impact tolls and the 

financial viability of the project. 

5. Expand..ability of toll r?ad--.Will priva,•e operaCion,o.f .the road 

enhance or h.ar• fu.•.ure expansion possib£1itles? With private sector 

development, future plans for li•hc rail or lane wtdenin• will primarily 

depend on economic feasibility. Under public ownership ocher conditions 

such as public safety and •ransportatlon efficiency will be the primary 

consideration, alon• with economic realities. 

6. Dulles toll road terminus--How will certificatlou process impact 

•,o, ll roa d cermi.nus? There is no guarantee chae the exisCin• partnership, 



or a compeC:l.n•; eacic7 w'l.ch • •uccee•u• cerci•:LcaC:Lo• •rom the $CC, mi.ghc 

noC choose an alCeruaclve aliEmeenc for the roll road chac excludes access 

co Leesburg or the alignment now endorsed by the Town Council and suppor:ed 

by 8•1•. A single governmental enClCy, llke VDOT, is important co the 

resolution of incerJurlsdiccioual dlspuces involving regional cransporcaclon 

improvemencs which would be auchorlzed under the proposed act. The SCC's 

role as currently envisioned cannot provide chls function. 

7. •mpacc of proposed leEisla¢ion .on VDOT To1•1 Koad prosress--Wi11 

adopclou of the 1988 Virginia Highva• Cot?oration Act stall VDOT's current 

progress on the roll road? Compeclclon from the prlvace sector for 

critical public services has generally noc been held co be in the public 

interest. Compeclclon for public services, such as •ransporcaclon, •ay 

therefore, be councerproduc•ive. There will b• only one eoll road 

exCenCion. TC would be imprudent for either side co expend vast sums of 

money Co co•pece wlch each ocher for a sln•le facillcy. The danger exlscs 

chac VDOT may postpone further expensive desisn development, pendins the 

outcome of an7 certification process filed by private interests. 

Concluslon 

The progress of the BTML study co ali&n and locate the proposed coll 

road extension has been gracifyin•. We expect the project co continue on 

schedule and meec the objectives of the Governor. 

The principal advancase of the private alternative, speed o.f 

construction, is questionable Kiven the requirement for VDOT review and the 

additional local and SCC approvals ac the pre-conscrucciou sca•e. Further, 

if environmental regulation, public input and sound procurement policies 

are indeed unnecessary obstacles co road consCrucClon, the General Assembly 

ought co amend chose statutes which legislate these requirements. These 



safeguards are in p•-ace, we believe, because l:he public has =rand•l:•ona•y 

demanded Chem. Even if a one-or two-year =imesavings is realized, is =hac 

a sufficient benefit to Justify a fundamental change in =he way roads are 

designed, built, and opera=ed in the Commonweal=h? 

We believe the concept of =raditional road cons=rue=ion and operation 

by s=a=e and local governmen=s is still =he bes= way co implemen= 

transporta=ion public policy. The Dulles Toll Roe.d, under public ownership 

and opera=Ion has enjoyed a brief, =hough successful history in Nor=hem 

Virginia. No overridin• public benefits exist co al=er the Commonwealth's 

reliance on VDOT for regional toll facillcies. Private sector involvement, 

such as =he proposed Route 28 =axing distrlc=, is an appropria=e me=hod for 

=he public and priva=e sectors co work coge=her co Implemen= cri=ical 

=ranspor=a=ion Improvements. Only a loss of resources and commi=ment, on 

=he part of =he Commonwea1=h co build the =oli road, would Jus=ify =he 

intervention of =he priva=e sec=or co provide regional =ransportation in 

Virginia. 

Martha Mason-Semmes, AICP 
D£rector, Planning & Zoning 

Manager 

T•omas Poupard: AI•P 
Ass•stan= Direc=or of 
Planning & Zoning 



Leesl•urg in •Virginia 

PRESENTED December 4, 19S7 

RESOLUTION NO. 87 265 APPROVED December 4, 1987 

A RESOLUTION: COMMENTING ON THE PROPOSED VIRGINIA HIGHWAY 
CORPORATION ACT OF 1988 

WHEREAS, in February, 1987, the Virginia Department of Transportation 

(VDOT) initiated a study for a four-lane limited access highway extending 

the Dulles Toll Road to Lees5urg; and 

WHEREAS, a private partnership consisting of the Municipal 

Development Corporation and Parsons, Brlnckerhoff, Quade & Douglas, 

Inc., concurrently proposed private development of the Dulles Toll Road 

extension with a road alignment through the Route 659 corridor 

terminating at Route 7, east of the Leesburg corporate limits; and 

WHEREAS, this Council by Resolution No. 86-246 expressed "grave 

concerns" about the private toll road option and its proposed terminus; 

and 

WHEREAS, VDOT through its consultants Byrd, Tallamy, McDonald & Lewis 

has established an alignment that reflects a Joint county/town resolution; 

and 

W/EREAS, the subcommittee of the Commission on Transportation in 

the 21st Century (COT 21) is considering a bill which would authorize 

the construction of privately constructed and operated toll road 

facilities, entitled "Virginia Highway Corporation Act of 1988"; and 

WHEREAS, the current version of the legislation does address some of 

the Council's earlier concerns; and 

WHEREAS, the private partnership now advocates a Leesburg terminus, 

generally consistent with the preliminary VDOT alignment; and 



RESOLUTION -COMMENTING ON THE PROPOSED V•RGINIA HIGHWAY CORPORATION ACT OF 1988 

WHEREAS, a staff memorandum to the Council dated December 3, 1987, 

outlines a •er bf significant outstandin E issues that will be 

difficult to resolve to the satisfaction of both public and private 

interests and 

WHEREAS, this Councll desires to provide input to the COT 21 

subcommittee: 

THEREFORE, RESOLVED by the Council of the Town of Leesburg in 

Virginia as follows: 

SECTION I. This Council continues to support the on-Eoin• and 

successful efforts of VDOT and its consultants with respect to the 

alis•ment of the •oll road extension and prefers a publlcly owned and 

operated Dulles Toll Road facility. 

SECTION II. This Council recognizes that the proposed VirEinla 

Highway Corporation Act of 1988 and the toll road alignment now advocated 

by the private partnership represent a si•niflcant improvement over the 

original private proposal. If future events deewnstrate that the 

Commonwealth no lonser has a commitment to expedite, development of the 

toll road extension to Leesburg and to the Governor's 1991 proposed 

construction start-up, then this Council would consider interest on the 

part of the private sector toward development of this toll road and other 

regional transportation facilities. 

SECTION III. The manager is authorized and directed to transmit a 

copy of this resolution and the memorandum to the Council dated December 3, 

1987, to the Honorable Gerald L. Baliles, Governor of the Commonwealth, the 

Honorable Vfvian Watts, Secretary of Transportation, the Honorable Ray 

Pethtel, Commissioner of Transportation, the Honorable A. L. Philpott, 

Speaker of the House Delegates, and the members of the Commission on 



RESOLUTION COMMENTING ON THE PROPOSED VIRGINIA HIGHWAY CORPORATION ACT OF 1988 

Transporcaclon in the 21st Century Subcommittee, the Honorable Charles L. 

Waddell, the- H•norable Kenneth B. Rollins, the Honorable Robert Andrews, 

the Honorable Betty Tacum and Philip A. Bolen. 

PASSED this 4th day of December 1987. 

Tgwn of Leesbur• 

ATTEST: 

Clerk of yuncii 





APPENDIX C 

RIGHT-OF-WAY CONCEPT LEGISLATION 





CONCEPT LEGISLATION TO IMPLEMENT 
•RECOMMENDATION 14 OF WORKING GROUP 2 

The Code of Virqinia is amended by adding a new Section 
89.2 to read as follows" 

33.'I- 

33.•-89.2. Limitations of wand Use of =roper • 

Desiqnated for Acquisition for Hiqh•Z_•[•••. Whenever 
Commonwealth Transportation Board includes in the then curt 
Six-Year Improvement Proqram of the Commonwealth Transportat 
Board any project for the Interstate, Primary, Secondary 
Urban Systems or a county board of supervisors inc•ude_• 

the 
ent 
ion 
and 
an•" 

project in the Six-Year Improvement Proqram for Secondary Roads 
or a local government includes any highway project in its capital 
improvement plan and describes by metes and bounds or by 
centerline and typical cross-section based on Departmental 
standards for the class of intended road improvement, the 
location of lands to be acquired for such highway purposes, the 
locality, in consultation with VDOT as appropriate, shall give 
written notice to the owners of such lands and to any 
governmental entity having zoning or other land use jurisdiction 
over such lands that such lands are to be acquired for highway 
purposes. After such notice has been given and until such time 
as any such property is acquired for highway purposes or three 
years from the date of such notice, whichever first occurs, no 
change in zoning classification of such land shall be made and no 

new improvements shall be made upon such lands other than those 
that are necessary for the continued use of such lands by the 
owner for the same purpose for which it was being used at the 
time of receipt of such notice. After giving such notice, the 
government entity shall move expeditiously to acquire such 
property. 





APPENDIX D 

VDOT Presentations to Subcommittee 
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