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The need for a national overview of selected states' 
traffic laws, practices, and procedures has its genesis in 
the fact that the majority of states are desirous of knowing 
how other states treat certain traffic incidents and violat
ions. It is hoped that this initial overview will be received by 
the states in a spirit of cooperation and that they will con
tribute to the validation of the overview by responding with 
comments and/or recommendations relative to its accu
racy and usefulness to the following address: U.S. De
partment of Transportation, National Highway Traffic 
Safety Administration, Traffic Safety Programs (NTS-15, 
Washington, D.C. 20590). 
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Understanding the Charts 

While the charts contained in this overview generally are self-explanatory, two symbols require further explanation. 

A-solid triangle: Designates existence of specific statutory authority. 

A-blank triangle: Designates possible existence of statutory or case law authority of a less specific 
nature. 

None-Without footnote denotes no statutory provision.

With footnote denotes contrary statute or case law.




Executive

Summary

Alcohol and Highway Safety Laws: A National 
Overview-1979 

The problems associated with alcohol and highway 
safety laws can be measured statistically in terms of the 
number of traffic deaths per day across the nation, or 
financially in terms of the billions of dollars in lost income 
from death and disability at the hands of drunken drivers. 
These problems can also be measured in terms of how 
different states' laws address the pressing problems of 
detecting, apprehending, convicting and rehabilitating 
intoxicated drivers. This study attempts to provide such an 
overview of the nation's alcohol and safety laws. Very 
briefly, the charts and the maps proceed as follows: 

Map 1: States with a Preliminary Breath Test Law 
To introduce the columnar display of Chart 1, the map 

indicates the 14 jurisdictions which have adopted some 
form of a preliminary breath test (PBT). 

Chart 1: Preliminary Breath Test (PBT) Laws 
This chart begins the sequence from arrest and 

screening to conviction and rehabilitation. Distinguished 
from implied consent blood, breath or urine tests, which 
are administered after arrest as a means of obtaining 
evidence of intoxication, PBT's are administered at the site 
of a traffic stop, for screening purposes. The chart 
examines those states that authorize Preliminary Breath 
Tests, the penalties provided for refusal to take the test, 
and whether the test results are admissible in evidence. 

LJlnr g: Dle= AIAeixel 0AAA-496AUX112 1019) TIBIA' 
Statutory Authority 

Charts 2, 3, d and 5 illustrate the various state 
approaches and procedures with implied consent BAC 
tests. This chart initiates the process by examining the 
legal authority for blood alcohol concentration (BAC) tests. 
Fourteen states have general "implied consent" laws 
which are intended to operate independently of the 
questions of probable cause or the right to search pursuant 
to a valid arrest. Most states link implied consent to the 
post-arrest situation only and merely clarify the right and 
obligation of the arresting officer or testing personnel to 
administer such a test after a suspect is lawfully placed 
under custody. This distinction takes on larger significance 
for those states which desire to adopt pre-arrest PBT 
screening procedures as an additional traffic safety law 
enforcement technique. 

Chart 3: BAC Tests Required After Traffic Accidents 
This chart analyzes the pertinent laws requiring BAC 

tests after traffic accidents. The primary thrust of these 
laws is to gather statistical data on all accidents to 
determine to what extent alcohol is truly involved in traffic 
injuries. They sometimes leave open the question of the 
admissibility of the test results in criminal or civil 
proceedings. Older laws of this type were permissive in 
nature, merely granting the authority to the coroner, who 
characteristically would administer BAC tests when the 
traffic report indicated that the death was "alcohol related." 
The laws listed in the chart usually require such tests for 
certain classes of accidents. 

Chart 4: BAC Tests: Scope of Police Authority 
Tests involving the withdrawal of blood usually are 

limited to trained medical personnel. In many states, 
however, the police officer is granted the authority to 
conduct a breath test and in some instances a urine test. 
The statutory language in many states also speaks of 
saliva or other bodily substances, although breath and 
urine are the primary test substances noted in this chart. 

Chart 5: BAC Tests: Defendants' Options 
Chart 5 illustrates defendant's options in BAC testing 

procedures. The question of the defendant's option to 
select a particular BAC test and the corresponding issue of 
the officer's prerogative to prescribe such tests can 
become critical. Most states have also authorized 
supplemental tests, at the accused's option. This can 
reflect a desire to afford a mistakenly accused or tested 
individual the right to challenge his test results in a timely 
fashion. The statutes usually do not address the practical 
difficulties of providing transportation or timely access to 
alternate testing equipment or hospital facilities. 

Ulm 9:111 31 133P K-3 IRA PPZ*ultiisEU* ®AC LRwal Ulu 
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The map depicts the evidentiary use which may be 
made of Blood Alcohol Concentration (BAC) tests in court. 
Thirteen states provide that a driver shall be deemed guilty 
(illegal per se) where a specific BAC level is exceeded 
(generally 0.10%). More states utilize the presumption 
formula at 0.10%. Florida, Missouri, New York, South 
Dakota and Utah have both illegal per se and presumptive 
evidence laws and are so duly noted. Different percentage 
levels are noted on the map. 

Chart 6: BAC Levels as Evidence in State Courts 
This chart reflects fundamentally different approaches 

to the evidentiary weight of BAC tests in court. The majority 
of jurisdictions speak of "presumptions" or "prima facie 
evidence" of intoxication where BAC levels exceed 0.10% 

3




of blood alcohol concentration. A few states vary the 
percentage level used in this formula, which is noted in the 
comment line. The remaining states use a qualitatively 
different formula, which states that if a certain BAC level is 
exceeded (generally 0.10%) the driver shall be deemed 
guilty. Because these statutes remove the presumptive 
language and make the BAC limit absolute in nature, they 
have been termed "illegal per se" laws. 

Chart 7: Driver Screening, Rehabilitation and 
Sanctions 

Chart 7 focuses on the various administrative and 
judicial procedures available to deal with defendants 
accused or convicted of driving under the influence. Some 
states have developed pre-trial screening procedures 
which allow for the early identification and rehabilitation of 
drivers who have alcoholism or drug abuse problems. 
About half of the states require a pre-sentence report for 
DUI defendants whereby the judge or hearing officer is 
required to consider an individual's previous alcoholic, 
drug abuse or DUI history before final sentencing. 
Mandatory imprisonment for Driving under the Influence is 

a widespread feature of DUI penalty laws dealing with 
repeat offenders. Only laws which mandate a sentence of 
imprisonment and a fine are treated as mandatory. A 
majority of the states provide for a limited license for 
individuals convicted of DUI. Typically such limited 
licenses allow the license holders to drive only while they 
are working or are on their way to and from work or a 
driving improvement course. This chart also shows those 
states that have post-conviction driver retraining rehabili
tation programs for problem drinkers or drug users. 

Chart 8: Legal Age for Consumption of Beer, Wine, and 
Distilled Spirits 

Chart 8 depicts the legal ages for consumption of beer, 
wine and distilled spirits. The differences on the issue of 
the minimum drinking age is duly pointed out. Nearly a half 
of the jurisdictions studied set the drinking age at 18, while 
over half of the remaining states make 21 as the minimum 
drinking age. 

A somewhat longer discussion of the major issues 
addressed by the courts and legislatures also precedes 
each of the major alcohol and highway safety topics 
summarized in Charts 1 through 8. 
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I. Preliminary 
Breath Test 
(PBT) 

Map 1 and Chart 1 depict the states with laws governing 
the Preliminary Breath Test, a test sometimes given to a 
person reasonably suspected of Driving Under the Influ
ence of Alcohol (DUI). Preliminary breath test laws are 
generally not based on statutory provisions of implied con
sent. Implied consent laws invariably require arrest as a 
condition precedent to administration of breath tests. 

There are a number of advantages of the Preliminary 
Breath Test process. Such a procedure allows a law en
forcement officer to administer a screening test before 
putting the person under arrest for DUI. This enables the 
police officer to avoid relying primarily on a psycho-motor 
test to make a DUI arrest. It provides an easy and prompt 
alternative to in-custody implied consent Blood Alcohol 
Content (BAC) test or tests. If the preliminary breath test 
has established a person's innocence, that person can 
proceed on his or her business without further delay. The 

state of Florida, for example, permits a driver to request 
such a test so as to avoid the detailed implied consent test 
process. 

The Preliminary Breath Test generally is administered at 
the discretion of the police officer and usually on the spot. 
In Maine and New York, for example, such tests, although 
not required, are permitted of every person involved in a 
vehicle accident for purposes of determining whether the 
person was driving the vehicle while under the influence of 
alcohol. Florida, Indiana, Minnesota, Mississippi, Ne
braska, North Carolina, North Dakota, South Dakota, Ver
mont, Virginia, Wisconsin, and Puerto Rico have statutory 
provisions providing for PBT. A significant recent addition 
to the group is Wisconsin which, under an amendment, 
added the PBT to its Implied Consent provisions. 

In each state the PBT continues to be used primarily as a 
preliminary screening test to determine the need for sub
jecting a person to additional tests. In Minnesota and 
Maine, refusal to submit to a PBT is grounds for an implied 
consent test. The refusal to take the Implied Consent test 
can result in license suspension. In Nebraska a refusal to 
take a PBT, in and of itself, constitutes a misdemeanor 
punishable by a fine. However, a PBT is not generally 
admissible as evidence of the ultimate fact at trial. A sec
ond Implied Consent test must be taken for evidentiary 
purposes. 
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II. Blood Alcohol 
Concentration 
(BAC) Tests: 
Statutory 
Authority 

Chemical tests to determine blood alcohol content 
(BAC) are the fundamental tools for enforcing state laws 
relating to driving while under the influence of alcohol 
(DUI). Implied consent laws remain the legal underpinning 
for such tests.' New York was the first state to adopt the 
implied consent law for chemical tests for intoxication (in 
1953). In 1971, Illinois became the 50th state to adopt such 
a provision. Presently, the District of Columbia, Puerto 
Rico, Virgin Islands, and all the states, with the partial 
exception of Maryland, have implied consent laws. In 
Maryland, while the statutory authority for subjecting non
residents and unlicensed drivers to BAC tests remains that 
of implied consent, the authority to subject a Maryland 
resident or licensee to such tests has come to rest on 
express consent. Express consent to undergo such BAC 
tests is required as a precondition for receiving a Maryland 
license to drive or operate a vehicle. 

While the various state-implied consent statutes vary 
somewhat, they follow a common basic pattern as follows: 

1. Any person who operates a motor vehicle upon a 
public highway shall be deemed to have given con
sent to a chemical test or tests of his or her blood, 
breath or urine for the purpose of determining the 
blood alcoholic content. 

2. If arrested for any offense arising out of acts alleged 
to have been committed while driving or in actual 
physical control of a motor vehicle while under the 
influence of intoxicating liquor. 

3. The test or tests shall be administered by a law 
enforcement officer having reasonable grounds to 
believe the person to be under the influence of 

'Refusal to take the test may result in license suspension or revocation. 
Prior to the Mackey case. [Mackey v. Montrym, 99 S. Ct. 2612 (1977)], 
a summary revocation of the driver's license generally has been held 
unconstitutional under the due process clause since the effect of such 
summary revocation becomes not one of removing drunks from the 
road but, rather, to remove only those who have refused to submit to the 
test. Chavez v. Campbell, 397 F. Supp. 1285 (D. Ariz. 1973). In the 
Mackey case involving the Massachusetts implied consent law, the 
Supreme Court of the United States upheld mandatory suspension of a 
driver's license because of the licensee's refusal to take a breathalyzer 
test upon arrest for DUI. Mackey, supra. 

intoxicating liquor while driving or in actual physical 
control of a motor vehicle. 

4. If the arrested person refuses to submit to the chemi
cal test when requested by a law enforcement offi
cer, none shall be given. 

5. Upon a refusal, the officer is to send a sworn report 
to the motor vehicle department stating that the 
officer had probable cause to believe the person 
under the influence and that the person refused to 
submit to a chemical test. 

6. The motor vehicle department shall then revoke the 
person's license. 

7. The department then notifies the person, and af
fords him or her an opportunity for a hearing on the 
issues of: 
a. Whether the law enforcement officer had prob

able cause to believe the person had been driv
ing or was in actual physical control of a motor 
vehicle upon a public highway. 

b. Whether the person was placed under arrest, 
and 

c. Whether the person had refused to submit to the 
chemical test. 

8. If the revocation is sustained after the hearing, the 
person shall have the right to file an appeal in a court 
of law.2 

One of the main purposes of the implied consent statute 
is to assist in the prosecution of cases involving driving 
under the influence of alcohol. However, there are other 
ancillary benefits of such a statute. It provides more 
dependable evidence-a chemical test is a scientific 
determination of intoxication-in contrast to the less reli
able observations such as psycho-motor tests and opin
ions of witnesses. Also, it is intended to help reduce the 
carnage on our nation's highways, a major cause of which 
is driving under the influence of alcohol. 

Implied consent laws are not considered criminal in 
nature, and therefore are construed rather broadly. In addi
tion to their broad construction, such laws also are ex
cluded from the strictures of Miranda warnings. Nor does 
the Sixth Amendment right to counsel apply. Since the 
constitutional right to counsel attaches only in criminal 
prosecutions, and no such right attaches to proceedings 

• under BAC test provisions, a driver cannot insist on a court 
appointed counsel before deciding whether to take the 
test.3 Implied consent for such chemical tests invariably is 

2See Uniform Vehicle Code Section 6-205.1. 
3The right to refuse to take the BAC test is only to protect a person from 
being physically forced to submit to the test. Since there is no right that 
can be knowingly waived which would require the assistance of coun
sel, denial of counsel regarding BAC tests does not violate the 6th 
Amendment. Davis v. State, 59 Ind. App. 244, 367 N.E. 2d 1163 (Ind. 
App. 1977). 
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incidental to arrest, although specificity may be lacking in 
some state codes such as Pennsylvania and Oklahoma. 
State laws sometimes base this consent upon the mere 
fact of driving on public highways.4 

Courts have consistently claimed that the authority to 
subject a defendant to such chemical tests of breath, 
blood, urine, saliva or other bodily substance for the pur
pose of determining blood alcohol content has its basis in 
the defendant being placed under arrest. Implied consent 
laws are to be specifically followed and evidence from its 
application can be received only as expressly provided.5 
However, where necessity requires immediate testing (to 
prevent destruction of evidence) and when facts establish 
probable cause to make an arrest, testing prior to arrest 
and without permission may be held valid by courts in 
particular circumstances.6 Implied consent generally 
applies only to the misdemeanor offense of driving under 
the influence of intoxicating liquor and thus, one charged 
with the felony of causing injury while driving under the 
influence of intoxicating liquor may be precluded from 
claiming any statutory right to refuse to take a breathalyzer 
test.7 

Arrest itself, however, is very broadly interpreted in this 
context. In most jurisdictions "arrest" is first taken to imply 
a physical arrest and to a lesser extent a "legal" arrest. 
Physical arrest is defined to include any act of detention or 
any restraint of freedom of the defendant.8 Thus, courts 
have held that the mere request of the police officer that the 
defendant take a chemical test for determining the blood 
alcohol content is regarded as a proper arrest for the 
purpose of satisfying the statutory requirement of 'arrest.'9 

The issue of implied consent of the dead, unconscious, 
or incompetent also arises. Most states specifically pro
vide that such consent is presumed to exist on the part of a 
defendant who is incapable, unconscious, or dead. Such 
consent is presumed from the fact that the defendant in 

4Although driving is an essential element of the offense of DUI, driving is 
rather broadly interpreted. People v. Olson, 60 III. App. 3d 535,377 N.E. 
2d 371 (III. App. 1978). Application of such statutes, however, are not 
limited to DUI, rather, they apply to all criminal charges arising from an 
accused's operation of a motor vehicle, including charges of invol
untary manslaughter as a result of automobile accident. People v. 
Leffer, 33 III. App. 3d 700, 338 N.E. 2d 480 (III. App. 1975). In Indiana, 
for example, a defendant found asleep behind the steering wheel with a 
blood-alcohol level of 0.14%, and the automobile standing on a public 
highway with the engine running and the lights on, was convicted of 
operating a vehicle while under the influence of intoxicating liquor. Rose 
v. State, 345 N.E. 2d 257 (Ind. 1976); see also, Gallagher v. C'wealth,

205 Va. 666, 139 S.E. 2d 37 (1964) (person arrested for DUI while

sitting at the wheel of his car which was stuck in a ditch with the motor

running and the rear wheels spinning).


5State v. Proulx, 252 N.W. 2d 426 (Iowa 1977).

6People v. Kokesh, 175 Colo. 206, 489 P.2d 429 (1971); People v.

Sanchez, 173 Colo. 188, 476 P.2d 980 (1970).


7People v. Sanchez, supra.
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any of these categories cannot exercise his or her right to 
refuse-an act which itself is subject to penalties, often 
leading to the revocation or suspension of driving privi
leges.10 

Most states provide for more than one mode of chemical 
test. Generally, the tests provided are either of breath, 
urine, or blood. Some states, for example, Indiana, 
Missouri and Oregon, however, provide for a broader 
range of tests including tests of saliva or other bodily 
substance. While chemical tests based on breath, urine, 
and saliva are possible without elaborate procedural re
quirements, blood tests present an exceptional case. 
Because of the special nature of the process, courts 
generally regard withdrawal of blood from a defendant as 
coming under Fourth Amendment protection against un
reasonable search and seizure. Although the Fourth 
Amendment of the United States Constitution is not seen 
as barring a compulsory seizure of a person's blood with
out a warrant, Schmerber v. California, 384 U.S. 757 
(1966), to avoid constitutional problems the taking of the 
sample is to be "done in a medically approved manner", 
incidental to a lawful arrest and must be based upon the 
reasonable belief that the person is intoxicated." 

Charts 2, 3, 4 and 5 illustrate the various state ap
proaches and procedures with BAC testing, most of which 
are either directly or indirectly related to a particular state's 
implied consent law. It is important to note that numerous 
state laws and provisions in the above charts are either 
ambiguous or silent on any given BAC issue. Also, some 
case law decisions relevant to certain state BAC-related 
laws or provisions may be contra to the latter or incom
patible with the spirit in which they were enacted or imple
mented. For this reason, the observer of the BAC-related 
charts might well find that certain symbols used to denote a 
given state's law or procedure may be at variance with his 
or her opinion of what the particular case to be. 

eA West Virginia court defined an arrest as "the taking, seizing or detain
ing of the person of another (1) by touching or putting hands on him; (2) 
by any act or speech that indicates an intention to take him into custody 
and that subjects him to the actual control and will of the person making 
the arrest; or (3) by the consent of the person to be arrested." State v. 
Byers, 224 S.E. 2d 726 (W. Va. 1976). 

9C'wealth of Pa. v. Schultz, 360 A.2d 754 (1976). Officers are not 
required to make any formal declaration of arrest or apply manual force 
in order to arrest a person, rather "an arrest may be accomplished 
by an act or Intention to take the person Into custody and subject 
him to the control and will of the person making the arrest." 
(emphasis added). Strelecki v. Coan, 235 A.2d 347 (N.J. 1967). 

100ne's right to refuse to consent to a blood test is a personal right which 
terminates upon death. Thus, a sample of blood taken from a decedent 
by a county coroner could be used as evidence and no consent of the 
family or the executor of the estate was necessary. Zenith Transport, 
Ltd. v. Bellingham National Bk., 644 Wa. 2d 967,395 P.2d 498 (1964). 

'People v. Superior Court of Kern County, 100 Cal. Rptr. 281, 493 P.2d 
1145 (1972). 
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III. BAC Tests After 
Traffic 
Accidents: 
Fatal and 
Non-Fatal 

State. legislation requiring BAC tests after traffic 
accidents is depicted in Chart 3. Some states like Cali
fornia, Colorado, Hawaii, Nebraska specifically require 
blood tests of a dead driver or any other victim (passenger 
or pedestrian); the results of these tests sometimes are 
admissible in criminal and civil suits. For the most part, 

however, these laws exist for statistical purposes, as evi
denced by the fact that some states do not even allow the 
release of such records or expressly prohibit any identifi
cation.' Most states gather such test reports from coro
ners, or from officials performing such functions who are 
required to withdraw the samples and submit periodic 
reports of such deaths. Since breath tests are impossible 
with the dead and with the unconscious, BAC tests on such 
persons are performed with blood or occasionally with 
urine. 

Most states do not specify any of these tests for the 
purpose of measuring blood alcohol content for non-fatal 
accidents. Administering such tests to a driver involved in 
a non-fatal accident generally is left to the discretion of the 
law enforcement officer. The latter may request any per
son driving or operating a vehicle to take such a test if there 
is any reasonable question of DUI. A few states, including 
Connecticut, Hawaii, Maine, and New York require com
pulsory BAC tests of a driver involved in an accident of any 
nature. 

1U.V.C. §10-116(D) itself specifies that such test data be used mainly for 
"statistical purposes" without revealing the identity of the deceased 
person. Colorado, Idaho, Illinois, Minnesota, Missouri, Nebraska, New 
Mexico, New York, Pennsylvania, Utah, Washington, West Virginia, and 
Louisiana follow this provision. 
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IV. BAC Tests: state for persons who are medically qualified and duly 
certified. Police officers generally can only direct that blood 

Scope of Police 
be withdrawn from a defendant by recognized authorities 
in conformity with prescribed procedures)

State laws vary with regard to the actual scope of police 

Authority 
authority. Footnotes 1 to 7 denote the level of police auth
ority. As Chart 4 shows, most of the states provide for the 
tests to be administered at the direction of the police officer 
(footnote 5). The extent of authority is relative to the nature 

Chart 4 illustrates the scope of police authority with of the specimen collected. The scope of authority is broad-
respect to BAC urine and breath tests. While provisions for est in matters involving breath, and lowest regarding 
breath tests exist in all jurisdictions, sixteen states, viz., blood. The scope of authority is generally clear, except for 
Alaska, Florida, Hawaii, Kansas, Maine, Maryland, the States of Illinois and Missouri, where statutory provi-
Massachusetts, New Mexico, North Carolina, Oklahoma, sions regarding pertinent urinalysis seem unclear (foot-
Pennsylvania, South Carolina, Texas, Vermont, Virginia, note 7 on the chart). Authority to collect specimens of urine 
and Washington, do not provide for any urine test in their or breath for purposes of BAC tests often is implied in 
implied consent BAC laws. Since taking blood is a medical statutory provisions. These provisions invariably exempt 
act, the scope of police authority in that field is minimal, and the collection of such specimen from the rigorous blood 
the taking of blood tests is specifically reserved in each sample procedures. 

Methods and standards regarding BAC tests, particularly that of blood, 
are specific and require mandatory compliance without exception. 
Evidence based on an improperly administered test is deemed prejudi
cial and any resulting conviction is subject to reversal. State v. Dyer, 233 
S.E. 2d 309(W. Va. 1977). 
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V. BAC Tests: 
Defendant's 
Options 

The issue of a defendant's choice (Chart 5) of the BAC 
test to be initially administered, and the possible avail
ability of supplemental tests is an important aspect of 
implied consent laws. Although states invariably prescribe 
chemical tests of breath, urine, or blood (and also of saliva 
or other bodily substances), most states seem to leave the 
choice of designating the initial BAC test to the police 
officer. Some states, however, specifically leave the 
choice with the defendant, i.e., Maine, Oklahoma, Oregon, 
and Virginia. Most states also provide for supplementary 
BAC tests at the defendant's option. The defendant's op
tions regarding the choice of supplementary tests are 
unclear in states such as Illinois and Indiana. Although a 
few jurisdictions, including Connecticut, Nevada, New 
Hampshire, Wyoming and Washington, D.C., specifically 
provide for the right of a defendant to refuse a blood test on 
religious or medical grounds, e.g., hemophilia, diabetics, 
or users of anticoagulants, most states probably would 
accede to a defendant's refusal on such grounds. 

In offering or permitting the rejection of a choice of tests, 
the availability of test facilities and the time and circum
stance of the arrest are considered. For example, Wash
ington, D.C., assures the defendant a choice of tests 
where such choice is available and possible. Care gener

ally is exercised to ensure that the choice of tests not effect 
the nature of the outcome. To insure a proper measure
ment of the alcohol content in blood, the specimen to be 
tested must be withdrawn within a specified time period-
generally within a few hours of the incident.' 

All states seem to offer the possibility of supplementary 
tests. As Chart 5 illustrates, this possibility is deemed a 
matter of right in Alaska, Arizona, Arkansas, Connecticut, 
Delaware, Iowa, Kansas, Louisiana, Maryland, Massa
chusetts, Michigan, Minnesota, Nebraska, New Hamp
shire, New Jersey, North Carolina, Oregon, South 
Carolina, and Texas. In others, the possibility of supple
mentary tests exists, but the absence of such test results 
does not in any way affect the competence of official test 
results for purposes of trial evidence. 

In almost all states, the supplemental test is available at 
the expense of the defendant. Presumably, the unavail
ability of such further testing to an indigent has only a 
remote possibility of vitiating the results of the official tests, 
given that the evidentiary weight of the official tests are not 
dependant upon such supplemental tests results. In fact, 
state laws are rather specific that the absence of any 
supplementary test results does not in any way reduce the 
value of the official results. However, in some states, for 
example Maryland and North Carolina, officials are re
quired not only to inform the defendant of opportunities for 
supplementary tests, but are also required to help admin
ister such tests to the defendant. Almost all states allow the 
supplementary test results to be used as evidence when 
the issue is driving while under the influence of alcohol. 
The presumption is in favor of the official tests, although 
any other evidence, if competent, can be offered by the 
defendant against the official contention. 

The lapse of time between the test and the arrest is vital in determining 
whether the test is performed incident to arrest. Since a BAC test must 
be incident to arrest, a lapse of 14 days was found not justified as 
"incident" to arrest under any theory. State v. Byers, 224 S.E. 2d 726 (W. 
Va. 1976).
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VI. BAC Levels as

Evidence in

State Courts


Map 2 and Chart 6 reflect the evidentiary weight given by 
the several states to the percentage of alcohol content 
found in the blood. The standards for interpreting the re
sults of the chemical analysis of blood, urine, breath, or 
other bodily substances, where pertinent, are provided by 
statute. Almost invariably, each of the 53 jurisdictions 
studied provide [in conformity with the UVC 11-902.1 
(b)(3}1 that an alcohol/blood ratio of 0.10 percent, or more, 
will create a presumption that the person was under the 
influence of alcohol. The amount of alcohol is targeted at 
0.10 percent on the basis of research which is presumed to 
have shown that no person can drive safely with that 
amount or more of alcohol, in the bloodstream. A few 
states (e.g., Florida, Maryland, and the Virgin Islands), 
regard a blood/alcohol ratio of 0.10 percent or more as 
presumptive of impairment of one's ability to drive a motor 
vehicle. Some states, like Michigan, New York and Maine 
use even lesser BAC percentages (0.6 to 0.9%) as evi
dence of such impairment to operate a motor vehicle. 

Delaware, Florida, Minnesota, Missouri, Nebraska, New 
York, New Hampshire, North Carolina, Oregon, South 
Dakota, Utah, Vermont and Wisconsin regard a 0.10 per
cent blood-alcohol ratio illegal perse. Briefly, the illegalper 
se law establishes as a traffic offense the operation of a 
motor vehicle with a blood alcohol concentration (BAC) 
equal to or in excess of a specified level-typically 0.10 
percent w/v. This statute represents a significant im
provement over the traditional DUI laws in several re

spects. First, it raises the legal significance given to a BAC 
of 0.10 percent or more from presumptive evidence of 
intoxication to conclusive evidence of intoxication. Sec
ond, some of the more subjective (and more refutable) 
aspects of establishing the offense of DUI (e.g., behavioral 
tests, slurred speech) are eliminated as evidentiary indica
tors of guilt or innocence. As a result, the illegal perse level 
is the sole criterion for determining legal intoxication. 

The adoption of illegal per se laws has been made 
possible in recent years by two factors: (1) the increased 
scientific/research support for the BAC as an objective 
measure of impairment of the ability to drive; and (2) the 
rapid improvement in breath alcohol measurement 
technology and chemical testing programs. 

Recognizing the BAC as a valid measure of impairment 
not only benefits and improves prosecution of drunk driv
ers through per se laws, but guarantees the defendant an 
objective criterion for establishing guilt or innocence. The 
development of accurate breath alcohol measurement de
vices has enabled enforcement agencies to gather this 
critical BAC evidence in a rapid and efficient manner within 
the police station and at the roadside. 

The per se law is not intended to completely supplant 
existing DUI laws. Police agencies and the courts can and 
do apprehend and convict drivers with BACs less than 0.10 
percent. Though not over 0.10 percent, many drivers in the 
0.05-0.10 percent BAC range are significantly impaired 
and can be charged under traditional DUI laws. Also, 
where chemical test results are not obtained, prosecution 
will be made under the traditional DUI laws. 

Per se laws, viewed both as an improvement and com
plement to the driving while intoxicated statute, generally 
attract close judicial scrutiny regarding their specificity.' 
Nonetheless, most courts accept the per se provision as 
constitutional.2 Map 2, graphically depicts the evidentiary 
value of the different percentage levels of the BAC. 

'In People v. LaPlante, 81 Misc. 2d 34, 365 N.Y.S. 2d 932 (1975), the 
Justice Court of Tonawanda, for example, found the New York perse law 
to be "unconstitutionally vague, since there was no definable difference 
between that offense and the lesser offense of driving while impaired." 
However, that decision has been widely criticized and since it is a justice 
court decision it has acquired only limited authority. 

2See Cox v. State, Del. Supr., 281 A.2d 606 (1971), and Greaves v. State, 
Utah Supr., 528 p. 2d 805 (1974). 
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Al. Driver drunken driving convictions against the background of the 
person's prior behavior. In these jurisdictions pre-sentence 

Screening, 
reports provide two bases for alternative re-training 
and rehabilitation sanctions combined with traditional 
penalties. 

Rehabilitation 
States resort to a series of disincentives or punishments 

to discourage drunken driving. License revocation or sus
pension is provided for in almost every jurisdiction. Some 

and Sanctions jurisdictions require such revocation or suspension upon 
the first conviction for driving under the influence, while the 
greater number make it mandatory upon second or sub
sequent convictions. License revocation or suspension 

Chart 7 sums up the survey of. alcohol and highway often is coupled with either financial penalties or imprison
safety laws with an examination of the available provisions ment for DUI offenses. States vary on the issue of manda
regarding problem drinker driver screening and the post- tory incarceration. Arizona, Indiana, Iowa, Mississippi, 
conviction phase of punishment and rehabilitation. Many of Ohio, Oklahoma, Rhode Island, Texas, Utah, Vermont, 
these new changes were the result of NHTSA's Alcohol Washington, West Virginia, and the Virgin Islands provide 
Safety Action Projects (ASAP). for mandatory imprisonment upon the first conviction. All 

Treatment of alcoholics and drug addicts increasingly is states mandate incarceration for repeat offenders, with a 
emphasized as an alternative to traditional penalties which proviso for special consideration to an offender who 
have not proved particularly successful in many instances. undergoes rehabilitation and retraining. 
Moreover, a growing feeling that alcoholism and drug ad A majority of states provide for hardship or limited 
diction should be treated more as illnesses than crimes has licenses. Such limited licenses are issued primarily on the 
resulted in a stronger state emphasis on rehabilitation. basis of economic necessity under circumstances where a 
However, this emphasis on retraining and rehabilitation person's livelihood may be jeopardized if barred from driv
has not replaced existing punitive laws; the traditional ing altogether. Frequently, states require persons granted 
penalties of fines and license suspension continue restricted licenses to attend driver retraining schools. Be
to apply. cause some state authorities have been sought as de

Alabama, Arizona, Colorado, Connecticut, Indiana, fendants in cases involving the issuance or reissuance of a 
Massachusetts, Minnesota, New Mexico, North Carolina, driver's license to an erstwhile DUI offender, they have 
Pennsylvania, Wisconsin, and Puerto Rico require de become increasingly concerned about liability issues and 
tailed pre-sentence reports for convictions under DUI of are making attendance at re-training or rehabilitation 
fenses. Pre-sentence reports make it possible to view centers a pre-condition to any limited license or probation.' 

' Minnesota, for example, requires evidence not only of the completion of 
such rehabilitative treatment, but also of a reasonable period of sobriety 
thereafter. In Nebraska, such imposition of specific conditions aimed at 
drunken driver retraining and rehabilitation prior to any reissuance of 
driving privileges was upheld in State v. Mugglns, 192 Neb. 415, 222 
N. W. 2d 289 (1974). 
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VIII. Legal Age for 
Consumption of 
Beer, Wine and 
Distilled Spirits 

Chapter 8 depicts the legal age for consumption of beer, 
wine and distilled spirits. In most states, the minimum age 
for both purchase and consumption of an alcohol beverage 
is identical. Beer containing 3.2% alcohol or less (by 
weight) frequently is referred to as "low point"; that contain

ing more than 3.2% is sometimes referred to as "high 
point." Generally, "Table" wine. contains 14% or less al
cohol (by volume). Exceptions, viz. Mississippi and South 
Dakota, are noted. Table wine often is referred to as "light" 
wine.' 

'SOURCE: Adapted from charts prepared by Statistics & Economic Re
search Division, Distilled Spirits Council of the United States, Inc., 1979. 
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Chart 8/Legal Age for Consumption of Beer, Wine and Distilled 
Spirits 

Minimum Drinking AgeA and Beverage 

Distilled 
Beer Wine Shits 

Not Over Over 
Effective 3.2% 3.2% 

State Date Alcohol Alcohol Table Fortified All 

Alabama 7/75 19 19 19 19 19 
Alaska 9/70 19 19 19 19 19 
Arizona 8/72 19 19 19 19 19 
Arkansas 3/35 21 21 21 21 21 
California 12/33 21 21 21 21 21 
Colorado 4/45 18 21 21 21 21 
Connecticut 10/72 18 18 18 18 18 
Delaware 7/72 20 20 20 20 20 
District of Columbia 2/34 18 18 18 21 21 
Florida 7/73 18 18 18 18 18 
Georgia 7/72 18 18 18 18 18 
Hawaii 3/72 18 18 18 18 18 
Idaho 7/72 19 19 19 19 19 
Illinois 10/73 19 19 19 19 19 

1/80 21 21 21 21 21 
Indiana 1/34 21 21 21 21 21 
Iowa 7/73 18 18 19B 19B 19B 
Kansas 3/49 18 21 21 21 21 
Kentucky 5/38 21 21 21 21 21 
Louisiana 11/48 18 18 18 18 18 
Maine 10/77 20 20 20 20 20 
Maryland 7/74 18 18 18 21 21 
Massachusetts 4/79 20 20 20 20 20. 
Michigan 12/78 21C 21C 21C 21C 21C 
Minnesota 9/76 19 19 19 19 19 
Mississippi 7/66 18 18D 18D 21 21 
Missouri 5/45 21 21 21 21 21 
Montana 7/73 19 19 19 19 19 
Nebraska 7/72 19 19 19 19 19 
Nevada 12/33 21 21 21 21 21 
New Hampshire 5/79 20 20 20 20 20 
New Jersey 1/73 18 18 18 18 18 
New Mexico 12/34 21 21 21 21 21 
New York 5/34 18 18 18 18 18 
North Carolina 5/35 18 18 18 21 21 
North Dakota 12/36 21 21 21 21 21 
Ohio 8/35 18 21 21 21 21 
Oklahoma 12/76 18 21 21 21 21 
Oregon 12/33 21 21 21 21 21 
Pennsylvania 7/35 21 21 21 21 21 
Rhode Island 3/72 18 18 18 18 18 
South Carolina 5/35 18 18 18 18 21 
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Chart 8/Legal Age for Consumption of Beer, Wine and 
Distilled Spirits 

Minimum Drinking AgeA and Beverage 

Distilled 
Beer Wine Spirits 

Not Over Over 
Effective 3.2% 3.2% 

. State Date Alcohol Alcohol Table Fortified I All 

South Dakota 7/72 18 21 21 E 21 21 
Tennessee 6/79 19 19 19 19 19 
Texas 8/73 18 18 18 18 18 
Utah 3/35 21 21 21 21 21 
Vermont 7/71 18 18 18 18 18 
Virginia 7/74 18 18 21 21 21 
Washington 1/34 21 21 21 21 21 
West Virginia 6/72 18 -F 18 18 18 
Wisconsin 3/72 18G 18G 18 18 18 
Wyoming 5/73 19 19 19 19 19 

Notes:

Aln general, minimum drinking age means minimum age for which purchase of the relevant alcohol beverage is legal.


BDoes not apply to beer or to those persons born on or before 6/30/60.


ClEffective 12/3178, the Minimum Drinking Age was raised from 18 to 19; effective 12/23/78, the legal age was raised again to 21.


DAge 18 applies in Mississippi for both beer having not over 4.0% alcohol and "light wine"; otherwise, age 21.


EDefined as wine under 3.2% by weight or 4% by volume.


Fpurchase of this beverage not legal.


GNo minimum age is given for persons accompanied by parent or guardian. 

*U.S. GOVERNMENT PRINTING OFFICE: 1980_311-586/404 
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